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CONSENT 
By Fred. S. Knight 

The right of an insurer to a declaratory judgment determining its 
rights under an automobile liability policy where the matter in controversy 
was the question whether or not the driver of the insured automobile was 
operating it with the permission of the named assured, was recently 
sustained by the United States District Court, D. New Jersey, in Travelers 
Insurance Co. v. Young, 18 Federal Supplement 450; 89 Insurance Law 
Journal 274. . 

By the terms of the automobile liability policy issued to the Mercer 
Tuberculosis Sanitarium, the Travelers Insurance Co. agreed to pay on 
behalf of the insured all sums which the insured should become obligated 
to pay by reason of liability for damages for injury or death through 
accident arising out of the ownership, maintenance, or use of the automo- 
bile described in the policy. The policy provided that the word “insured” 
included not only the named insured but also any person or organization 
legally responsible for the use of said automobile provided the actual use 
was with the permission of the named insured. The automobile described 
in the policy was involved in an accident on December 25, 1935, which 
resulted in injuries to several of the defendants. Four of the injured 
parties brought suit on February 27, 1936 against the named insured and 
Carl Wieland, the operator of the car at the time of the accident. Two 
days later the Travelers Insurance Company brought the present action 
under the Federal Declaratory Judgment Act to determine its rights under 
the policy. The company alleged that if Carl Wieland was using the car 
at the time of the accident with the permission of the named insured, the 
insured would be obligated to defend in his name any of the suits which 
might be instituted against him and that under the New Jersey Law if 
insurers in such situation defend on behalf of the insured they cannot 
thereafter deny liability for a judgment obtained against the insured since 
by furnishing such defense, they waive right to deny liability on the policy. 

In denying the motion to strike out the complaint the court stated that 
there must be a real and substantial controversy admitting of specific 
relief as distinguished from an opinion advising what the law would be 
upon a hypothetical state of facts. The court held that whether or not the 
driver was operating the automobile with the permission of the named 


insured, was an actual controversv of a justiciable nature and that it would 
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give proper protection to all interests involved to obtain a determination 
of this question as soon as the same could be obtained. 

As under the New Jersey Law an insurer who defends the driver of 
a car cannot thereafter deny liability on the ground that such driver was 
using it without the permission of the named assured, it is, as pointed out 
by the court, of the utmost importance to the company to have the question 
as to the permission of the insured determined immediately. Seemingly 
the Federal Declaratory Judgment Act furnishes a remedy in such cases, 


OCCUPATION 


In Hoods v. Central States Life Insurance Co., 271 Northwestern 
850; 89 Insurance Law Journal 133, the Supreme Court of Nebraska 
rendered an interesting opinion to the effect that the election of an insured 
as county treasurer and a subsequent holding of that office do not consti- 
tute the performance of work or the following of an occupation for profit 
within the meaning of a policy authorizing the company to discontinue 
disability benefits “if it shall appear to the company that the insured is 
able to perform any work or to follow any occupation whatsoever for 
compensation, gain or profit. 

The policy issued to Harold O. Woods, a registered pharmacist, pro- 
vided for the payment of disability benefits when proof was made that the 
insured “has become wholly and permanently disabled by bodily injury or 
disease so that he is and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation or profit 
or from following any gainful occupation.” The policy also provided 
that “if it shall appear to the company that the insured is able to perform 
any work or to follow any occupation whatsoever for compensation, gain 
or profit, the company’s obligations as above set forth shall cease.”” While 
the policy was in force the insured became disabled by an attack of infan- 
tile paralysis. Disability benefits were paid until April 1932. Suit was 
brought to recover disability benefits from that time to the date of the trial. 
It was undisputed that the insured was completely paralyzed below the 
waist and that at the time of the trial his means of locomotion was limited 
to the use of a wheel chair. The insurer introduced evidence that the 
insured was elected county treasurer of Brown County in 1930 and 
re-elected in 1934. 

In reversing the judgment in favor of the defendant insurer, the 
Supreme Court of Nebraska held that the provision for total disability 
benefits meant inability to do all the substantial and material acts of the 
assured’s business or occupation in his customary and usual manner. The 
court stated that the election of the insured as county treasurer and the 
subsequent holding of office do not constitute performance of work or 
following of an occupation for profit within the meaning of the policy. 

In the opinion the Supreme Court of Nebraska cited the case of the 
Dukes v. Jefferson Standard Life Ins. Co., 174 Southeastern 463, in 
which it was stated that the court “is not concerned with the action of 
the people of the county of Orangeburg in electing a man sheriff of that 
county who was not physically able to discharge the duties of that office.” 
There should be no complaint if the law is not properly administered and 
enforced, where merely because of their popularity, men are elected to 
public office who are physically unable to perform the duties of the offices 
to which they are elected. 





Life] Alliance Life Ins. Co. v. Saliba 


LIFE 
ALLIANCE LIFE INS. CO. v. SALIBA. No. 10674. 
Circuit Court of Appeals, Eighth Circuit. Feb. 11, 1937. 
87 Federal Reporter (2d) 937. 
2. WAIVER OF PREMIUMS. 

Certificate issued by reinsurer to insured containing provision that “This policy 
is issued in the amount of $6,556.10. The amount of lien as of September twentieth, 
nineteen hundred and thirty-two $1,091.00” adopted $10,000 life policy as being 
within reinsurance agreement and in absence of attempt of segregation of obligations 
contained in policy, indorsement on policy providing for waiver of premiums and 
payment of disability benefits was also adopted, where reinsurance contract was 
ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

3. WAIVER OF PREMIUMS. 

Where reinsurer’s acceptance of life policy containing indorsement waiving 
premiums and providing for payment of disability benefits was without qualification 
and reinsurance contract was ambiguous, it would not be presumed that policy as 
written was not accepted in its entirety. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


_ Appeal from the District Court of the United States for the Western District 
of Arkansas; Heartsill Ragon, Judge. 


Action by Daibes A. Saliba against the Alliance Life Insurance Company. From 
an adverse judgment, defendant appeals. 

Affirmed. 

Clinton R. Barry, of Fort Smith, Ark. (Loyd Shouse and W. S. Walker, both 
of Harrison, Ark., on the brief), for appellant. 

Virgil D. Willis, of Harrison, Ark., for appellee. 

Before Stone, Sanborn, and Van Valkenburgh, Circuit Judges. 

Srone, Circuit Judge. 

In 1926, Saliba took out a life insurance policy in the Old Colony Life Insur- 
ance Company of Chicago, Ill, which provided for a payment of $10,000 upon his 
death and also for monthly disability income payments of $100. Thereafter, the 
disability under the policy occurred and the claim therefor resulted in an action on 
the policy by him in a state court. Without trial, the parties agreed upon a settle- 
ment which was embodied in a consent decree. This settlement provided that the 
existing policy should be canceled and delivered up to the company and that a new 
policy of the same number should be issued with a provision acknowledging the 
disability and agreeing to the monthly payments during life and to waiver of further 
premium payment. These payments and further premiums were to be charged 
(without interest) against the face amount ($10,000.00) of the policy and any bal- 
ance left on death of Saliba was to be paid to the beneficiary. In compliance with 
the settlement, the old policy was surrendered and a new policy in the same terms 
delivered upon which was the indorsement following: 

“Tndorsement. 

“Chicago, Illinois, December 18, 1930. 

“Due proof of the total and permanent disability of Daibes A. Saliba, the 
insured hereunder, having been received at the Home Office of the Company, pay- 
ment of the premium falling due hereon on the 14th day of May, 1930, and the pay- 
ment of all premiums falling due hereunder*subsequent to said date are hereby 
waived. The company will also pay to insured the Monthly Disability Income of 
$100.00 per month, in accordance with the terms and provisions of the Disability 
Clause of this contract, the first payment to be made as of the first day of Febru- 
ary, 1930. 

“This indorsement and the waiver of Monthly Disability Income to be made as 
above stated, are made in pursuance of a certain stipulation or agreement entered 
into on the 9th day of December, 1920, by and between the solicitors of the respec- 
tive parties in a certain cause then pending in the Circuit Court of Houston County, 
Alabama, on the Chancery side thereof, wherein the Old Colony Life Insurance 
Company, a corporation, is complainant and Daibes A. Saliba and his wife, Habka 
Saliba are respondents.” 
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Back payments due under this arrangement and monthly payments thereafter 
were made until September, 1932. Shortly thereafter the insurance company went 
into the hands of receivers under the laws of Illinois. The receivers entered into a 
reinsurance. contract with the Life & Casualty Company of Chicago (the former 
name of appellant). A certificate of assumption of liability on this policy was 
issued by the reinsurer to appellee in the amount of $6,556.10 and attached to the 
policy, the above reinsurance contract being made a part of the certificate. 

This action is against the reinsurer for $2,800 (the past-due monthly disability 
installments), a statutory penalty of 12 per cent., and a reasonable attorney’s fee. 
To this petition a demurrer was filed upon the ground that the petition did not state 
a cause of action. The demurrer was overruled, issue joined, jury waived, evidence 
introduced, and judgment entered for plaintiff for $2,800 and interest of $189. From 
that judgment, defendant brings this appeal. 

[1] The brief of appellant states two issues here. One of these, an attack upon 
the sufficiency of the evidence, was abandoned. It could not have been presented 
because a jury was waived and there was no request for findings or motion for 
judgment on the evidence by appellant. Becher v. Sidner, 87 F.(2d) 899 (C.C.A.8); 
Fierce v. Wyatt, 83 F.(2d) 892, 893 (C.C.A.8). 

The issue open for presentation here is the sufficiency of the petition to state a 
cause of action against appellant. The controversy as to this issue is confined to 
whether this insurance contract was assumed by appellant in so far as disability 
payments are concerned. 

The legal connection of and the relation between these parties arises from a 
certificate sent appellee by appellant to which was attached a reinsurance agree- 
ment which was expressly made a part of the certificate’. The reinsurance agree- 
ment was the general contract between appellant and the receivers of the Old 
Colony Life Insurance Company which was an extended and comprehensive instru- 
ment covering seven pages of this printed record and dealing with many matters. 

Appellant argues that this case turns upon the proper construction of this rein- 
surance contract. In a sense this is true, but it must not ignore the effect of the cer- 
tificate upon such construction. 

The argument of appellant is not that it did not assume any obligation whatso- 
ever in connection with this policy, but it is that it assumed no obligation as to 
disability payments. It contends that “under the life insurance policy the appellee 
was simply a policyholder with his wife as beneficiary. Under the judgment and 
contract he was simply a general creditor.” It is upon this “distinction between 
appellee’s rights as a creditor and his rights against appellant as a policyholder 
of the Old Colony Company” that appellant relies to show that liability for these 
disability payments was not assumed. 

This argument that the obligations under this policy can be separated and 
payment on death to the beneficiary assumed and payment to insured of disability 


1The certificate is as follows: 
“Life and Casualty Company of Chicago 
“750 North Michigan Avenue 
“Chicago, Illinois 
“This Certificate Forms a Part of Your Policy and Should Be Attached Thereto 

“This is to Certify that the policy mentioned herein, issued or assumed by the Old Colony 
Life Insurance Company, Chicago, Illinois, has been assumed by the Life and Casualty Company 
of Chicago, Chicago, Tilinois, subject to the conditions of the policy and to the terms of the 
reinsurance agreement, a copy of which is attached hereto and made a part hereof, and all future 
amendments thereto, conditioned upon the “Insured paying the premiums to Life and Casualty 
Company of Chicago in the amounts and on the terms required by said policy. 

“This policy is issued in the amount of $6556.10. The amount of Lien as of September 
twentieth, nineteen hundred and thirty-two $1091.00. Any payment of premium and/or interest 
on said policy may be made to the Life and Casualty Company of Chicago and will constitute 
evidence and be construed as acceptance by the Insured of all and singular of the terms, 
limitations and conditions of the within agreement and no other evidence of acceptance thereby 
will be required. 

“In Witness Whereof, this --———— day of January, -1933, the signatures of the President 
and Secretary of the Life and Casualty Company of Chicago are affixed hereto. 

“Life & Casualty Company of Chicago, 
“M. A. Kern, President. 
“L. D. Kern, Secretary. 
“Policy Number 69716 
“Daibis A. Saliba 
“307 S. St. Andrews 
“Daothon, Ala.” 
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installments not assumed is ingenious and pressed with zeal and skill. Whether 
it could have been done is beside the question here of whether it was done. There 
are provisions in the reinsurance contract which, considered alone, seem to sustain 
appellant. Probably the strongest expression of that kind is as follows: 

“Fourth: As to all contracts assumed and taken over by Life and Casualty, 
the Receivers shall pay or deliver to Life and Casualty cash in an amount equal 
to the full amount of all premiums heretofore or hereafter collected or received 
by said Receivers, including extra premiums and premiums for double indemnity 
and disability, if any, due on or after September 20, 1932, such payment or delivery 
to be made immediately upon receipt, it being intended that this agreement shall 
cover, as and from September 20, 1932, all policy contracts of Old Colony then 
in force and unmatured, and all its policy contracts not then in force but sub- 
sequently reinstated pursuant to the terms thereof.” (Italics inserted.) 

However, another provision’ covers paid-up insurance, which certainly is one 
form of “matured” insurance, and also includes “supplementary contracts” which 
certainly would or well might include the indorsement on this policy. The most 
that can be said of the reinsurance contract is that it is ambiguous in so far as 
obligations of the kind before us are concerned. If the case here were one where 
no certificate had been issued and appellee were seeking recognition of a right 
to come under the reinsurance agreement, we would have a problem of construction 
more difficult than the one now before us. Here we are materially aided by the 
legal effect of the issuance of this certificate. 

[2, 3] The certificate itself contains no express segregation of obligations nor 
any suggestion thereof. When we consider its terms and the situation to which 
it applied, the natural inference is to the contrary. The face of this policy was 
$10,000 payable to the beneficiary. Under the disability provisions, the policy 
provided that premiums waived and disability income paid should be deducted and 
only the balance paid the beneficiary on death. Also, that when the aggregate of 
such waived premiums and disability payments reached $10,000 the policy should 
be satisfied. The indorsement on the policy was a waiver of premium payments 
and an acknowledgment of disability liability from February 1, 1930. Allowing for 
the premiums so waived, the payments so made, and the lien provided for by the 
reinsurance ag‘reement*, the face value of the policy at the time the certificate was 
issued was $6,556.10. The certificate reads, “This policy is issued in the amount 
of $6,556.10. The amount of lien as of September twentieth, nineteen hundred 
and thirty-two $1091.00.” The certificate follows carefully and accepts the results 
brought about by the policy and by the indorsement. Also, it applies the lien 
provision of the reinsurance agreement in reduction of the liability under the pol- 
icy. Containing such provisions, the certificate was clearly an adoption of the policy 
as being within the reinsurance agreement. As such, it was a construction by the 


*This provision is as follows: as 

“First: Life and Casualty does hereby reinsure and assume (subject to the lien, terms, 
conditions and provisions and to the extent hereinafter specifically provided) all policies of 
insurance of Old Colony in force on September 20, 1932, including all annuity and/or supple- 
mentary contracts and extended term and paid-up insurance in force by their terms on said 
date, and (except as herein provided) to carry out all the provisions and agreements contained 
in said policies, subject to any and all defenses against claims under or actions upon said 
policies which Old Colony rightfully might have asserted had this contract not been made, and 
subject to the lien hereinafter specified.” 


®The provision in the reinsurance contract as to this lien is as follows: s 

“Second: As part of the consideration moving the Life and Casualty to execute this con- 
tract and to assume the liabilities herein assumed, there is hereby established and placed against 
each policy and contract reinsured and assumed by Life and Casualty hereunder a lien equal 
to the full legal reserve thereof (including dividend and coupon additions and accumulations 
and an adequate reserve for disability and double indemnity benefits, if any) as such reserve 
has been or under the laws of the State of Illinois should have been established and carried by 
Old Colony on the 20th day of September, 1932. The amount of such lien shall bear interest at 
the rate of Three and One-half per cent (3%%) per annum, compounded annually, both the 
lien as reduced from time to time as hereinafter provided and the interest thereon (which interest 
shall be a part of said lien) to be deducted from any paymnt made by Life and Casualty pur- 
suant to the terms of said policies and from any loan thereon and from any other disbursement 
required by the terms of said policies, if any, except as otherwise hereinafter expressly provided. 
The interest payable on account of the iien against any policy issued by Old Colony and on 
which a premium is received by Life and Casualty subsequent to September 20, 1932, shall be 
treated as a policy loan if such interest be not paid, and such interest, paid or unpaid (less 
only the amount necessary to maintain the increase in the reserve on a 3%4% basis), shall be 
deemed a part of the proceeds of liquidation hereinafter mentioned.” 
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parties of the meaning of the reinsurance contract which, as to the matter here 
involved, was no better than ambiguous. 

In this adoption and this construction, there is no suggestion of any dissection 
or segregation of obligations contained in the policy—it is treated as a unit. We 
can discover no reason in the reinsurance contract why it can be held otherwise. 
In fact, it would be quite difficult to separate the obligations of the policy to bring 
about the result contended for by appellant. The indorsement on the policy was 
as much a part of that contract as any other provision. It carried a waiver of 
premiums and a payment of disability benefits. Appellant seeks to avoid payment 
of the benefits. Does it also seek to avoid the other provision of the indorsement 
as to waiver of premiums? Is it seeking to entirely eliminate all effect of the 
indorsement? These questions are not immediately in issue here, but they are 
suggestive that a contract vitally different from the policy is contended for here. 
We do not challenge the right of a reinsurer to accept or reject such policies as 
it may see fit or to accept them with such conditions and limitations as it may choose 
to impose under applicable law. What we say is that where, as here, acceptance 
of a policy is without qualification and the reinsurance contract is ambiguous it will 
not be presumed that the policy as written is not accepted in entirety. The act 
of appellant is, as to this policy, a construction of the reinsurance contract which 
should be accepted and followed. 

Without setting forth the petition, we have discussed above only such facts as 
are contained therein. The demurrer was properly overruled. 

The judgment is affirmed. 


RATLIFF et al. v. KENTUCKY HOME MUT. LIFE INS. CO. No. 8131. 
Circuit Court of Appeals, Fifth Circuit. Feb. 6, 1937. 
Rehearing Denied March 5, 1937. 
87 Federal Reporter (2d) 965. 
DATE OF EXTENSION. 

Where life policy fixed end of policy year as date from which extended insur- 
ance should run on insured’s exercise of option providing therefor, automatic 
extended insurance which was to become effective, without mention of fixed date, 
under nonforfeiture provision in absence of exercise of options held to run from 
same date and not from end of 30-day grace period during which premium pay- 
ments could be made. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 


Suit by Haynes Ratliff and others against the Kentucky Home Mutual Life 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 


Affirmed. 
E. C. Johnson, of Tampa, Fla., for appellants. 


R. W. Shackleford and T. M. Shackleford, Jr., both of Tampa, Fla., for 
appellee. 


Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

Hutcueson, Circuit Judge. 

This suit was on a policy of life insurance on the life of Dennis O. Ratliff, 
who died February 7, 1935. The annual premium’ due on August 16, 1930, was 
not paid, and, the insured exercising none of the options provided for in the policy 
“on surrender or lapse,” the nonforfeiture provision’? for automatic extended insur- 


ance became applicable. If the policy was in force when the insurer died, it was 
because of this provision. 


1“The Insurance hereunder is based upon an annual premium payable in advance. One 
month (not less than thirty days) of grace, during which time this policy shall be continued in 
force, will be allowed in payment of all premiums or installments thereof after the first, sub- 
ject to an interest charge of six per centum per annum. If death occurs within the days of 
grace, or during the period covered by any installment, if the premium is payable in installments, 
any unpaid premium or installment thereof for the then current policy year shall be deducted 
from the amount payable hereunder.” 
2 “Nonforfeiture. If the insured shall fail to pay any premium or any indebtedness here- 
under when due, or within the period of grace, if any, and shall not have exercised any of the 
foregoing options, the Company subject to the other conditions of the policy, shall grant the 
extended insurance hereinbefore provided.” 
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As the case was pleaded, if the grant was to be reckoned from August 16, 
1930, the premium due date, the extended insurance thus provided for by the pol- 
icy was insufficient to keep it in force beyond February 2, 1935; if from September 
16, 1930, the end of the grace period allowed for payment of that premium, it 
was sufficient to carry it to February 15. The District Judge, agreeing with defend- 
ant that the insurance was extended from the end of the old, the beginning of the 
new policy year as fixed by the due date of the premium and not from the end 
of the grace period, sustained its demurrer. Thereupon, being unable to amend, 
plaintiffs suffered judgment. 

This appeal tests whether the demurrer was rightly sustained. We think it 
was. As appellants state their reasons for contending otherwise, they are: (1) 
Since the nonforfeiture clause is silent as to precisely when the insurance goes 
into effect, a construction will be given it in that regard most favorable to the 
insured. (2) The insured is entitled on the last day of grace to the cash value, 
and presumably, unless the policy expressly negatives this, he is enitled to whatever 
extended insurance the cash value will then buy. (3) If the insured dies within 
the grace period, the premium for the policy year following is deducted from the 
settlement: this would not be done if the extended insurance were in effect. (4) 
The company could not act to grant extended insurance until the grace period had 
expired, and presumably its grant would speak from that date. 

Appellee, opposing these contentions, points to other provisions in the policy, 
as fixing beyond question that the premium due date is the date from which 
extended insurance is to run. These are: The provision for interest on premiums 
during the grace period; the deductions of the unpaid premium, if death occurred 
within the grace period, and particularly the provision that upon any default in 
payment of premium, the policy may be surrendered to the company prior to the 
expiration of the period of grace, and certain options exercised. Among these 
options are (a) “the insured may upon written request, after the end of the first 
year, have the insurance extended for the full amount of the policy.” The periods 
for which the insurance shall be extended are set out in the table of loan and 
surrender values. This table, which immediately precedes the nonforfeiture provi- 
sion as to extended insurance, is as follows: 

“Table of Loan and Surrender Values. The loan and paid-up endowment 
insurance values stated in this table apply to a policy for $1,000. As this policy 
is for $5,000 the loan or paid-up endowment insurance available in any year will 
be five times the amount stated in the table for that year, but the periods of 
extended insurance remain the same for a policy of any amount. 

Option B 
Insurance extended Paid-up 


End of Option A Endowment Option C 
Year for Insurance Loans 





Days 
Ist Thirty None $10 
**eeee 
10th 8 63 $319 $219 
11th 8 222 $352 $245” 


eee ee ee 


Appellee’s argument is that the policy affirmatively fixes the end of the policy 
year as the date from which the extended insurance runs when the insured surren- 
ders the policy and avails of option (a), that the nonforfeiture clause following 
immediately after the table provides that if the insured shall not have exercised 
any of his options, the compan~v “shall grant the extended insurance hereinbefore 
provided.” It insists that appellants’ contention, if sustained, would require a 
holding, contrary to what therein appears, that the policy makes two separate and 
disinct provisions for extended insurance, one, to run from the due date of the 
premium, available when the insured surrenders the policy and exercises his option, 
the other, to run from the end of the grace period, when he fails to do so. It 
points to the fact that there is no clause or word in the policy so providing. It 
insists that absent such provision, to construe the policy, as though it were written 
there, is not to reasonably resolve an ambiguity in the policy in favor of the insured, 
but in effect to unreasonably write a clause into it to obviate the apparent hard- 
ship of this particular case. It cites numerous cases, some directly in point as to 
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the date from which automatic extended insurance begins to run, others, upon the 
point whether the grace period is to be considered a part of the policy year, or 
merely a period of credit extension for payment of the premium. All of them 
maintain the view that the policy year is fixed by the premium due dates and that 
the grace period in nowise adds to or extends it. Some of these cases are—Life 
& Casualty Ins. Co. v. Wheeler, 265 Ky. 269, 96 S.W.(2d) 753; Bankers’ Life 
Co. v. Burns (C.C.A.) 30 F.(2d) 327; Joyner v. Jefferson Life Ins. Co. (C.C.A.) 
53 F.(2d) 745; White v. New York Life Ins. Co., 200 Mass. 510, 86 N.E. 928; 
Wilkie v. New York Life Ins. Co., 146 N.C. 513, 60 S.E. 427; Erickson v. Equitable 
Life Assur. Soc., 193 Minn. 269, 258 N.W. 736. 

Appellants’ main, as regards authority its sole, reliance is upon Mitchell v. 
Southern Union Life Ins. Co., 218 S.W. 586, a decision by a Court of Civil Appeals 
of Texas, and Missouri State Life Ins. Co. v. Carey (Tex.Com.App.) 276 S.W. 
227, reversing a decision of another Court of Civil Appeals (262 S.W. 864) founded 
on the Mitchell Case. Mitchell’s Case, as to a policy which provided for one 
month’s extended insurance after the first policy year, and as to an insured who, 
without paying the second premium, had died after the end of the first policy year 
and within one month after the expiration of the grace period, held that the auto- 
matic continued insurance, provided for, commenced to run at the end of the grace 
period and the policy was in force when he died. Appellee differentiates this case 
from that one because there grace to pay the premium was allowed without an 
interest charge, and because of differences in verbiage in the clauses for extended 
insurance. The Commission of Appeals in the Carey Case, supra, while not approv- 
ing Mitchell’s Case, differentiated Mitchell’s Case from Carey’s, saying that the 
language of the policy in that case indicated that, or at least was ambiguous as 
to whether, the table of continued insurance as to the beginning of the second year 
in which year alone the grace period and the period for automatic extension could 
concur, operated to grant extended insurance beginning from the end of the grace 
period. The Supreme Court itself made no reference to Mitchell’s Case; it a.d not 
even approve the discussion of it in the opinion of the Commission. It merely 
approved the conclusion of the Commission that the decision of the Court of Civil 
Appeals, following the Mitchell Case, should be reversed, and entered its judgment 
accordingly. The Carey Case therefore, does not lend Supreme Court authority to 
the Mitchell Case. Indeed, as far as it goes, it is to the contrary of it. At any 
rate the Mitchell Case is not binding on, it will not be followed by us, as authority 
for appellants’ contention. To so construe it would place it in opposition to the 
current of authority; besides, for another reason not pointed out in the briefs, it 
is not in point with this case. 

The policy under consideration there contained no provision for extended insur- 
ance, as an option on surrender as the policy in question here does. The opinion, 
therefore, is not a guide to the meaning and effect of the table of extended insur- 
ance in this policy. In Mitchell’s Case the options available to the insured on 
surrender within the grace period were (a) cash value, (b) paid up life policy. 
In this case the surrender options are three: (a) Extended insurance; (b) paid-up 
insurance; and (c) cash value. In that case the only possible application of the 
table for continued insurance was in connection with its nonforfeiture continued 
insurance clause. Here the table applies alike to the surrender and the nonforfeiture 
clause. Here it can have only one and the same meaning as to both. There have 
been many cases before the courts in which in an attempt to save lapsed policies, 
it has heen contended that credit provisions extending time to pay premiums should 
be given effect to otherwise change or affect the policy terms. Such contentions 
have been uniformly rejected. Joyner v. Jefferson Standard Life Ins. Co., supra: 
Jeffers v. Bankers’ Life Co. (C.C.A.) 71 F.(2d) 603; Willingham v. Equitable 
Life Assur. Soc. (C.C.A.) 86 F.(2d) 72; Equitable Life Assur. Soc. v. MacKirgan 
(C.C.A.) 86 F.(2d) 271. 


This. we think, is in principle another one of those cases. To give the policy 
the construction appellants contend for would, we think, be to read it as providing 
that, although the premium date marks the end of the old, the beginning of the 
new, year for every aspect of the policy, except that of automatic extended insur- 
ance, as to that provision, the end of the old, the beginning of the new policy year 
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is marked by the end of the grace period. There is no such provision in the policy. 
We may not write it there. 
The judgment is affirmed. 


LANIER et al. v. NEW YORK LIFE INS. CO. No. 8204. 
Circuit Court of Appeals, Fifth Circuit. Feb. 24, 1937. 
Rehearing Denied March 22, 1937. 
88 Federal Reporter (2d) 196. 
1. REINSTATEMENT. 

Provision for reinstatement of lapsed life policy upon presentation at home 
office of satisfactory evidence of insurability and payment of overdue premiums 
with interest means, not that insurer may possibly, at its option, reinstate, but that 
it will do so if, in time limited, back premiums are paid and if satisfictory evidence 
of then insurability is furnished as required. 

(For other cases, see Insurance, Dec. Dig. § 265|2].) 

2. REINSTATEMENT. 

Reinstatement of lapsed life policy is a positive right and may be specifically 
enforced when conditions are met, but stipulation that insurer shall have evidence 
of insurability satisfactory to it is a real and a reasonable qualification, and insurer 
need not reassume obligations if it honestly thinks that risk is no longer proper. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


4. REINSTATEMENT. 

Reservation that insurer shall be satisfied with evidence of insurability upon 
application for reinstatement of life policy implies that it shall have evidence put 
before agent authorized to consider it and with opportunity to weigh it, but, if 
evidence proves satisfactory, it may have effect from time it was tendered where 
such is intent of contract. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURABILITY. 

Reinstatement of life policy, under agreement to present satisfactory evidence 
of insurability at home office and to pay overdue premiums with interest, was not 
automatic but required meeting of the minds, and to that extent had elements of 
a new contract, but old contract went back into force with premium rates and dates 
and general provisions unchanged, and, pursuant to promise in policy, default 
was wiped out as though it had not occurred. 

(For other cases, see Insurance, Dec. Dig. § 365{1].) 

6. INSURABILITY. 

Reinstatement of life policy, under agreement to present satisfactory evidence 
of insurability at home office and to pay overdue premiums with interest, did not 
create a new contract, since it arose, not under rules applying to new negotiation 
by offer and acceptance, but according to policy provision on which it was based. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

7. INCONTESTABILITY. 

Reinstatement of separate lapsed life policies which required presentation at 
home office of satisfactory evidence of insurability and payment with interest of 
overdue premiums held effective from date of receipt of each application for 
reinstatement at home office, as respects insurer’s rights under clauses limiting 
period for contest to two years, where cashier, with authority to approve such 
applications, unconditionally accepted payment of overdue premiums and indorsed 
his approval on applications. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INCONTESTABILITY. 

Where life policy contains clause that policy shall be incontestable after two 
years from its date of issue except for nonpayment of premium, parties intend 
that there shall be a similar period to contest reinstatement, beginning when 
reinstatement occurs instead of at date of issue of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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9, INCONTESTABILITY. 

“Contest,” within purview of provision of life policy that it should be incontes- 
table after certain time except for nonpayment of premium, means a present contest 
in court and not a notice of repudiation or of a contest to be waged thereafter. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

10. INCONTESTABILITY. ; 

Under life policy containing clause that policy shall be incontestable after 
certain period except for nonpayment of premium, insurer can make a “contest” 
by suing to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

11. INCONTESTABILITY. 

Attempted enforcement of life policy by insured or beneficiary does not con- 
stitute a “contest” within incontestable clause, but determining factor is contest 
by insurer in court on pleaded grounds, and insurer’s answer asserting invalidity of 
policy in suit fixes date of contest. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

12. INCONTESTABILITY. 

Insured’s suit to have notices of cancellation of reinstated life policies declared 
void, insurer’s removal of suit to federal court, its motion to dismiss, and its 
cross-examination of witnesses held not a “contest” of policies within clause 
limiting time for contest to two-year period after reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

13. INCONTESTABILITY. 

Insured held entitled to have notices of cancellation of reinstated life policies, 
given within two-year period for contest following reinstatement, declared void 
and policies declared in full force where insurer attempted to justify cancellation 
by answer, filed after it had removed cause to federal court, moved to dismiss, and 
cross-examined witnesses, and after two-year period had expired, since answer 
was the first “contest” of policies and it was too late. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


_ Appeal from the District Court of the United States for the Southern Dis- 
trict of Florida; Alexander Akerman, Judge. 


Consolidated suits by James C. Lanier and others against the New York Life 
Insurance Company. James C. Lanier having died, his executor was made a 
party, and, from an adverse decree, plaintiffs appeal. 

Reversed and remanded for further proceedings. 

John E. Mathews, of Jacksonville, Fla., for appellants. 

Charles Cook Howell, of Jacksonville, Fla., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

Sreiey, Circuit Judge. 

The decree canceled four insurance policies, issued by New York Life Insur- 
ance Company upon the life of Virgil H. Lanier, because of false statements 
in applications for their reinstatement. The main questions in dispute are whether 
the misstatements were material, and whether the two-year incontestable clause 
bars the company from attacking the reinstatements; and as pertinent to the latter 
question whether the reinstatements occurred on receipt of the proofs of health at 
the home office or only after review and approval there, and whether a “contest” 
by the company occurred prior to the filing of its answers. 
~The evidence, taken by an examiner, is not conflicting except on the point of the 
materiality of the misstatements. It is not disputed that four policies, one for 
$10,000 and three for $5,000 each, were issued March 30, 1932, that they lapsed 
for nonpayment of premium Sept. 30, 1933, and that separate applications for 
reinstatement were made on blanks furnished by the company through its agent 
at Jacksonville, Fla., styled “cashier,” accompanied with letters from the cashier 
requesting their return to him when executed. One application was dated November 
3, 1933, was stamped “Received, Florida Branch, Nov. 3, 1933, New York Life 
Insurance Company,” and indorsed “Approved by J. F. Roney, Cashier, on the 
6th day of November, 1933.” Another was made and received November 10th and 
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approved November 14th. A third was dated November 24th, received November 
25th, and approved November 27th. The fourth was dated and received December 
Ist and approved December 4th. With each one the cashier accepted the premium 
payment necessary for reinstatement. They were severally received at the home 
ofice November 7, November 19, December 2, and December 7. They went through 
the Comptroller’s Department, and on December 7th, since $25,000 then appeared 
to be involved, they went to the Renewing Division. They were finally approved 
in the home office on January 3, 1934, and the Jacksonville cashier so notified. No 
notice of any kind was given Lanier or any beneficiary or assignee, nor was any 
customarily given. To a question included in each application blank as follows: 
“Within the past two years have you had any illness, diseases or bodily injuries, 
or have you consulted or been treated by any physician or physicans?” Lanier 
answered “No.” In truth, he had been treated by a skin specialist in the removal 
by one application of radium of a small scaly spot on his cheek in July, 1933. In 
August, 1934, Lanier developed a gland trouble in his throat, later diagnosed as 
cancer, from which he died January 6, 1936. In May, 1935, he made claim under 
his policies for disability benefits. On June 20, 1935, he was notified by the com- 
pany that it had rescinded the reinstatements of his policies because of the misrep- 
resentation in the reinstatement applications, and it tendered return of premiums. 
Lanier refused the return of premiums, contending there was no right to cancel 
his insurance. He and others claiming as assignees of his policies filed suits in 
equity in the Florida courts in August, 1935, praying a decree that the notices 
of rescission and cancellation given June 20th were void and the policies in full force 
and effect. These complainants also filed in the state court a proceeding to perpet- 
uate the testimony of Lanier, the company filing cross-interrogatories and the tes- 
timony being taken September 23, 1935. The suits were removed to the United 
States District Court and a stipulation was made to take Lanier’s testimony orally 
and it was so taken on September 3. The company in the District Court filed 
motions to dismiss and to strike portions of the bills. The bills were amended to 
meet some of the objections on December 3d, and on December 4th the complain- 
ants served notice on defendant’s counsel of an intention to file supplemental bills 
pleading that, because of the incontestable clause in the policies, the company was 
then debarred from contesting the policies, no contest having yet been made. 
Thereafter, on December 20, 1935, the company filed answers which contended that 
the rescission of the reinstatements was justified, that the proceedings already 
taken constituted a contest, and if not, that the answers were within two years of 
the reinstatements and in time, and it was affirmatively prayed that the rescissions 
be set up and the policies judicially canceled. Lanier having died in January, 
1936, his executor was made party and prayed recovery on the policies. The cases 
were consolidated and a single trial and decree was had. 

[1-6] In order to apply the incontestable clause, it will be helpful to see how 
and when the reinstatements occurred. They were not wholly new and independent 
agreements. Each policy, after providing that the insurance should lapse on default 
in paying a premium, added: “This policy may be reinstated at any time within 
five years after default upon presentation at the home office of evidence of insur- 
ability satisfactory to the Company and payment of overdue premiums with six 
per cent interest thereon from their due date.” Such a provision, common in pol- 
icies, helps to sell them, and it means, not that the insurer may possibly at its 
option reinstate, but that it will do so if in the time limited back premiums are 
paid and if evidence of then insurability is furnshed at the home office such as is 
satisfactory to the company. It has been said that reinstatement when the condi- 
tions are met is a positive right and may be specifically enforced. Mutual Life 
Ins. Co. v. Lovejoy, 203 Ala. 452, 83 So. 591. See, also, Leonard v. Prudential 
Ins. Co., 128 Wis. 348, 107 N.W. 646, 116 Am.St.Rep. 50. But the stipulation that 
the company shall have evidence of insurability satisfactory to it is a real and a 
reasonable qualification. The company need not reassume its obligations if it hon- 
estly thinks the risk is no longer a proper one. It probably could not refuse for 
some collateral reason, as that it wished to reduce its outstanding insurance or to 
withdraw from the state, nor capriciously and without any reason. But one who 
contracts that he shall be satisfied touching a matter of opinion or judgment is 
entitled to satisfaction. Shepherd v. Union Central Life Ins. Co. (CCA) 74 F.(2nd) 
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180, and authorities cited. The reservation that an insurance company shall be 
satisfied with the evidence of insurability fairly implies that it shall have the evi- 
dence put before an agent authorized to consider it and with opportunity to 
weigh it. But, if it proves satisfactory, it may have effect from the time it was 
tendered if that is the intent of the contract. We think that a reinstatement under 
the agreement before us is not automatic, but is a transaction requiring a meeting 
of minds, and to that extent it has elements of a new contract. Compare Broughton : 
v. Equitable Life Assur. Co. (C.C.A.) 71 F.(2d) 821; Fidelity Mutual Life Ins. 
Co. v. Merchants’ & Mechanics’ Bank (C.C.A.) 71 F.(2d) 777. But it results in 
putting the old contract back into force with its premium rates and premium dates 
and its general provisions unchanged. Pursuant to a conditional promise in the 
ou to do so, it wipes out the default in premiums as though it had not occurred. 
n view of what is said in AXtna Life Ins. Co. v. Dunken, 266 U.S. 389, 45 S.Ct. 
129, 69 L.Ed. 342, we should hesitate to call it a new contract. It arises not under 
the rules applying to a new negotiation by offer and acceptance but according to the 
policy provision on which it is based. 

[7] Each policy, then, promised reinstatement on stated conditions. There is 
no question but that all requirements for reinstatement of each policy were finally 
met, and that reinstatement was accomplished; the only question is when. In 
McCormack v. Security Mutual Life Ins. Co., 161 App.Div. 33, 146 N.Y.S. 613, 
it was held with reference to an incontestable clause that a reinstatement related 
back to the time of the default which it wiped out, and the limitation on contest 
was to be computed from that date. On appeal this holding was reversed, and the 
date that reinstatement actually occurred was held controlling. 220 N.Y. 447, 116 
N.E. 74, 75. We agree. The rejected rule would be manifestly impracticable and 
unjust, for in the policy before us the right of reinstatement continues for five years 
from default but the period for contest is limited to two. The contest period ,is 
designed to give opportunity for investigation and would reasonably begin when the 
transaction which is to be investigated takes place. 

Looking at the reinstatement clause, it stipulates for two things: (a) Presenta- 
tion at the home office of satisfactory evidence of insurability; (b) payment with 
interest of overdue premiums. Until the policyholder has done these two thnigs, 
he can claim no right to reinstatement. The payments are not here disputed, and 
they occurred first. The evidences of insurability were in form satisfactory to the 
company, because on blanks sent out by it and stating exactly what was asked for, 
and were presented at the home office at dates already stated, the last on December 
7th. They were all formally approved by the cashier at Jacksonville, the approval 
necessarily meaning that they were satisfactory to him. No dissatisfaction or ques- 
tion was raised in the home office as the reinstatements came in, but after all had 
come they were reviewed, investigated, and found satisfactory. No notice of their 
approval was ever given the insured, and none was customary. If we treat the 
cashier’s approval as only recommendatory and the home office approval as nec- 
essary, still it would be fair to treat the latter as applying from the date of receipt 
of the evidence at the home office. That is the last thing menioned in the policy 
provision. The insured was to do nothing more and to receive nothing more, not 
even a notice. When after a reasonable time no dissatisfaction had been commu- 
nicated to him, satisfaction ought to be understood from the date the evidence 
was presented at the home office, no’ other certain date being fixable. To be distin- 
guished are such cases as Kennedy v. The Grand Fraternity, 36 Mont. 325, 92 P. 
971, 25 L.R.A.(N.S.) 78, where approval by the secretary was stipulated in the 
reinstatement clause, and Lane v. Fidelity Mutual Life Ins. Co., 142 N.C. 55, 54 
S.E. > 115 Am.St.Rep. 729, where approval by the medical director was men- 
tioned. 

But we think the record shows that the Jacksonville cashier was fully author- 
ized to express final satisfaction for the company and did so by accepting uncondi- 
tionally the premiums offered and indorsing his approval on the applications and 
sending them to the home office, not to be approved but as already approved. The 
printed application blanks sent him by the company, which he filled out, concluded: 
“Approved by ————, Cashier, on the day of — , 19—”, and 
contained no form for approval by any one else. This meant to him and to the 
insured that he was to pass on the reinstatements. His authority to do so is clearly 
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set forth in the general instructions governing his office: “Cashiers may approve 
Form 4778 for reinstatements of $10,000 or less (except impaired risks) (a) when 
application for reinstatement is made within three months after due date of 
premium. * * * Provided Form 4778 has been carefully examined and there 
are no exceptions or qualifications to insured’s statement which has been properly 
signed and dated by him as well as duly witnessed.” Each of these applications 
was Form 4778 for not more than $10,000, made within three months from default, 
the statements in which were made without exceptions or qualifications and were 
duly signed, dated, and witnessed. The cashier had authority to express satisfac- 
tion for his company as to each by approving it and accepting the money. It may 
be true, as is argued, that if all had been presented at one time more than $10,000 
of insurance would be involved, and the cashier could not act. But the reinstate- 
ments were of separate policies, weré separately solicited by the company, and 
were sought by separate applications a week or more apart. When confronted with 
the first one, the cashier did not know that another would follow, but approved it 
and sent it in, as he was authorized to do. So each of the others. There is no 
evidence and no claim that separate presentation was made through any collusion 
with the cashier or with any unfair purpose. Since a new assignee or beneficiary 
was brought into each policy, it may be that some separate arrangement was thereby 
made for raising the necessary money to reinstate each. What was said in the orig- 
inal application for insurance that only the president or other named officer has 
authority to make, modify, or discharge contracts or waive the company’s rights, 
and in the policy that no agent is authorized to make or modify the contract, does 
not apply to a reinstatement. It is not a modification but a performance of the 
policy contract. As to it the company has made special rules, the one giving 
authority to its cashiers having been quoted above. Several witnesses from the 
home office, as well as the cashier, testified and none claimed that the president 
or other superior officer customarily passed on a reinstatement but all said this 
cashier’s conduct was regular if only $10,000 of insurance were involved. We think 
that each approval by the cashier was within his authority when made, and its 
effect was not nullified because the home office later saw fit in view of the aggregate 
amount to reconsider it. All that happened at last was to ratify what the cashier 
had done. We conclude that in any view of the matter the receipt of each applica- 
tion at the home office fixed the date of reinstatement. 

[8] The incontestable clause agreement is: “This policy shall be incontestable 
after two vears from its date of issue except for nonpayment of premium.” The 
language does not well fit a reinstatement. But the courts from the beginning of 
such clauses in an endeavor to find the real intention have concluded that they 
should not hold on the one hand that contest of a reinstatement transaction was 
excluded when the original policy was too old according to the literal words, nor 
on the other hand that there is no incontestable provision at all for a reinstatement. 
The middle ground is taken that the parties intend that there shall be a similar 
period to contest the reinstatement beginning when the reinstatement occurs instead 
of at the date of issue of the policy. This is well stated, and the older cases 
reviewed, in Great Western Life Ins. Co. v. Snaveley (C.C.A.) 206 F. 20, 46 
L.R.A.(N.S.) 1056, decided in 1913. See, also, State Life Ins.. Co. v. Spencer, 62 
F.(2d) 641. The persistence of such clauses without change indicates that the 
construction is the true one. The present reinstatements must therefore have been 
contested within two years from their respective dates as above fixed. 

[9-13] “A ‘contest’ within the purview of such a contract has generally been 
held to mean a present contest in a court, not a notice of repudiation or of a contest 
to be waged thereafter.” American Life Ins. Co. v. Stewart, 57 S.Ct. 377, 379, 
81 L.Ed. —. This court has so held. Northwestern Mutual Life Ins. Co. v. Pick- 
ering (C.C.A.) 293 F. 496; Scharlach v. Pacific Mutual Life Ins. Co. (C.C.A.) 9 
F.(2d) 317. In both thé Pickering and Scharlach Cases suits were brought on the 
policies affirming that the insurer would not perform them, and the answer of the 
insurer setting up the invalidity of the policy as his reason for not performing 
was considered to be the date of contest, though there had been previous repud- 
iation. The insurer can of course, as held in the Stewart Case, make a contest also 
by suing to cancel the policy. Most of the cases speak of these two as the only 
modes of contest. In none, however, does it appear that the exact question has 
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been decided which is here made, whether a suit by the insured to compel recogni- 
tion of the policy based on the insurer’s repudiation of it would be a contest or 
whether the removal of it to the federal court or the filing of a motion to dismiss 
it or the taking of testimony by the insured would amount to a contest by the 
insurer. We say no. What counts is contest by the insurer in court on pleaded 
grounds, and not attempted enforcement by the insured or beneficiary. Every suit 
on a policy is an assertion by the plaintiff that the policy is valid and that the 
insurer will not recognize it; but uniformly it is held that the answer asserting 
invalidity fixes the date of the contest. Missouri State Life Ins. Co. v. Cranford, 
161 Ark. 602, 257 S.W. 66, 31 A.L.R. 93; Killian v. Metropolitan Life Ins. Co., 
251 N.Y. 44, 166 N.E. 798, 64 A.L.R. 956; Humpston v. State Mutual Life Assur. 
Co., 148 Tenn. 439, 256 S.W. 438, 31 A.L.R. 78. Lanier, before his policies could 
be sued on, went into equity to assert that they were valid, although the company 
had repudiated them. This no more made a contest by the company than if a 
money judgment had been asked. There was nothing to prevent the company from 
refusing to contest the policies. When it removed the cause to the federal court, 
it committed itself to nothing. Its motions to dismiss, unlike an old-fashioned 
demurrer which admitted the facts and asked judgment on the law, complained 
that the bills were vague and full of conclusions and “from aught that appears 
from the facts alleged the defendant’s rescission of the insured’s application for 
reinstatement was justified and legal.” This was a contest of the plaintiff’s plead- 
ings, but not a contest of his policies. The complainant went about saving his 
testimony for a possible trial, but we are unable to hold that the cross-examination 
of witnesses by the insurer was a contest by it of the policies, Until the company 
filed answers on December 20th, it had never said to any court what position it 
was going to take about the validity of the policies or asked any court to annul 
them. This was the first contest of the policies by the company and it was too late. 

So concluding, we need express no opinion on the merits of the contest or 
the sufficiency of the showing that there was material misrepresentation. The judg- 
ment is reversed and cause remanded for further proceedings not inconsistent here- 
with. 

Hutcheson, Circuit Judge (specially concurring). 

I agree with my associates that the decree should be reversed. I think that 
they have taken untenable ground. Conceding that the weight of authority supperts 
the view that the incontestable clause requires contest in court, and that in an 
ordinary suit at law this defense must be made in the answer, it must be remem- 
bered as to this suit that it was not at law on the policy but in equity to compel 
restoration of reinstatement of policies alleged to have been canceled for fraud 
in procurement. Not only so, but there was a mass of testimony taken on this 
issue long before the two years was up. I believe the decisions already written 
on this matter of contest have pressed the clause in question to the verge of the 
extreme limits of a common sense view. 

Our decision seems to me to go far beyond them. To say of a suit brought in 
equity to reinstate a policy canceled for fraud in which the petition declaring on 
the cancellation sets up the grounds of its doing and in which the parties take 
voluminous testimony is not a contest is in my opinion to say that what is so is 
not so. 

I shall not extend these views, however, for I think the right result was 
reached. I am of the opinion that the evidence taken as a whole does not support 
the contest, does not admit of the rational conclusion that the reinstatement was 
secured by material misrepresentations. 


MASSACHUSETTS MUT. LIFE INS. CO. v. SENSOR. No. 6108. 
Circuit Court of Appeals, Third Circuit. Feb. 9, 1937. 
88 Federal Reporter (2d) 332. 
FRAUD. 

Evidence he/d to sustain decree refusing to cancel life policy on ground of 
insured’s alleged fraudulent misrepresentations in application for policy regarding 
present and prior health. 

(For other cases, see Insurance, Dec. Dig. § 249.) 
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Appeal from the District Court of the United States for the Western District 
of Pennsylvania; Robert M. Gibson, Judge. 

Suit by the Massachusetts Mutual Life Insurance Company against Willis L. 
Sensor. From a decree dismissing the bill, plaintiff appeals. 

Affirmed. 

Henry MacDonald, W. Pitt Gifford, and Gunnison, Fish, Gifford & Chapin, 
all of Erie, Pa., for appellant. 

T. P. Dunn, of Erie, Pa., for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Per Curiam. 

In the court below a life insurance company filed a bill in equity against the 
defendant to cancel its policy on the ground of the latter’s alleged fraudulent 
misrepresentations in his application therefor. After hearing of proofs, the court 
entered a decree dismissing the bill. Whereupon plaintiff took this appeal. 

The findings of fact and conclusions of law as set forth in the court’s opinion, 
viz. : 

“The court makes the following findings of fact: 

“1, The plaintiff is a corporation organized and existing under the laws of the 
State of Massachusetts, and is engaged in issuing policies of life insurance, and 
the defendant is a resident and citizen of Erie, in the Western District of Penn- 
sylvania. 

“2. On September 21, 1933, plaintiff issued to the defendant two certain policies 
of insurance, each being described as ‘Term life insurance with disability benefits 
and double indemnity for accidental death’, one policy numbered 1124074, being for 
the sum of $12,300.00, and the other policy, numbered 1124075, being for the sum 
of $10,000. 

“3. Said policies were issued pursuant to the representations as to present and 
prior health made on September 19, 1933, and also representations made on June 
22, 1933, upon application for a prior policy. The answers indicated no disease of 
the throat. The rider to the application, dated September 19, 1933, and signed by 
the applicant, contains in typewriting a declaration, in substance, that all the answers 
made in the application of June 22, 1933, were correct and that applicant had no 
sickness, injury, or impairment of health since the date of the examination under 
the original policy. 

“4. On September 15, 1933, the defendant was affected with a common cold 
and had been treated therefor by a physician. Later this cold developed into 
tonsilitis and an acute infection of the antrum; and in October following his tonsils 
were removed. Later he recovered ordinary health. 

“5. When the application was signed by defendant, no questions as to his phys- 
ical condition were asked him by the solicitor for the insurance. The typewritten 
statements relating thereto in the application were inserted by the soliciting agent 
of the plaintiff after the application for the policies in suit had been signed by 
defendant. 

“6. The evidence introduced does not establish an intent on the part of defend- 
ant to deceive and defraud plaintiff by the application for each of the policies in 
suit. 

“Conclusions of Law. 

“I. The evidence is insufficient to establish intent to defraud on the part of 
the defendant. 

“II, The bill of complaint should be dismissed.” 

After argument of the case and study of the proofs, we find ourselves in 
accord with the court below, and as the case depends on its own particular facts 
and no principle or precedents are involved, we limit ourselves to affirming the 
decree below on the court’s opinion. 
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CONNECTICUT GENERAL LIFE INS. CO. v. BENEDICT et al. 
EQUITABLE LIFE ASSUR. a OF THE UNITED STATES v. SAME. 
os. 164, 165. 
Circuit Court of Appeals, Second Circuit. March 1, 1937. 
88 Federal Reporter (2d) 436. 
3. ASSIGNMENT. 


Prior beneficiary was not obliged to obtain cancellation of assignments of life 
policies and changes of beneficiary in order to recover proceeds of life policies, 
where assignments and changes of beneficiary were taken to obtain security for 
usurious agreement and were void at law (General Business Law N.Y. §§ 370, 371, 
373, 375, 377). 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 


Appeal from the District Court of the United States for the Southern District 
of New York. 

Bills of interpleader by the Connecticut General Life Insurance Company, and 
by the Equitable Life Assurance Society of the United States, against Katherine 
G. Benedict and the Savings Investment & Trust Company, as trustee under a trust 
indentyre dated March 29, 1930, between David L. George and the Savings Invest- 
ment & Trust Company, and the Savings Investment & Trust Company, as executor 
of the last will and testament of David L. George, deceased. From a decree direct- 
ing payment to the defendant Katherine G. Benedict of $17,452.35 and certain 
interest thereon, being a portion of the proceeds of two insurance policies on the 
life of David L. George, deceased, now in the registry of the court, the defendant 
Savings Investment & Trust Company, as trustee under the trust indenture created 
by David L. George, and as executor of his will, appeals, and Katherine G. Bene- 
dict cross-appeals. 

Decree reversed in part and modified. 


Kaye, Scholer, Fireman & Hays and Benjamin M. Kaye, all of New York 
City (Benjamin M. Kaye and Milton Kunen, both of New York City, of counsel), 
for defendant-appellee and cross-appellant Katherine G. Benedict. 

Benjamin P. DeWitt, of New York City (Benjamin P. DeWitt and Sidney 
Pepper, both of New York City, of counsel), for defendants-appellants and cross- 
appellees Savings Investment & Trust Company as trustee under trust indenture 
created by David L. George, and Savings Investment & Trust Company as executor 
under the will of David L. George, deceased. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

Aucustus N. Hanp, Circuit Judge. 

Each of the above plaintiffs filed a bill of interpleader in the District Court 
alleging that conflicting claims had been made by the defendants Katherine G. 
Benedict and Savings Investment & Trust Company, as trustee under a trust 
indenture created by David L. George under date of March 29, 1930, and as 
executor of the latter’s will, to certain insurance policies on the life of George and 
asking permission to deposit the proceeds of the policies in court, and, upon such 
deposit, to be discharged from further liability. 

The insurance policies issued by the plaintiffs had been taken out by George 
and were originally made payable to his estate and thereafter were made payable 
to Savings Investment & Trust Company as trustee of certain trusts set up in the 
trust indenture executed by George, and in each policy he had reserved the right 
to change the beneficiary. The conflicting claims of Katherine G. Benedict and 
Savings Investment & Trust Company arose out of a loan of $44,000 made by 
Henry Harper Benedict to George. This loan was made on February 25, 1930, 
upon the note of George which was made payable on January 2, 1934, and contained 
no provision for the payment of interest. The day after it was made it was 
indorsed over by Henry Harper Benedict to his wife, the defendant Katherine G. 
Benedict. On December 20, 1933, George renewed the loan by making a new note 
in the sum of $44,000 payable to her order on January 2, 1935, in return for which 
the old note was surrendered marked “paid.” The renewal note, like the original, 
contained no provision for interest. 

On January 10, 1934, shortly after the making of the renewal note, George 
turned over to Mrs. Benedict a $25,000 policy of the plaintiff, Connecticut General 
Life Insurance Company, and four $5,000 policies of the plaintiff, Equitable Life 
Assurance Society, the proceeds of which have been deposited in the registry of 
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the court under the order of interpleader to the credit of the two actions. These 
policies George had withdrawn from Savings Investment & Trust Company as 
trustee in accordance with the power reserved in the trust indenture he had exe- 
cuted, and he likewise changed the beneficiary in each policy so as to make Mrs. 
Benedict the beneficiary and shortly thereafter, on February 26, 1934, he executed 
and delivered assignments of the policies to her without reserving any right of 
revocation, On December 21, 1934, George made a payment of $22,000 upon the 
principal of the note, and on January 25, 1935, made a further payment of $3,000 
on account of principal and $1,021.28 on account of interest, leaving a balance of 
$19,000 due on the note in addition to a small amount of interest. He died on 
April 25, 1935, and Savings Investment & Trust Company was appointed executor 
of his will. Henry Harper Benedict died in June, 1935. 

During the life of Henry Harper Benedict, George paid interest on the original 
note at the rate of 7 per cent. per annum, which went to the account of Mrs. 
Benedict. On January 10, 1934, when the insurance policies were turned over to 
her, George wrote a letter accompanying the policies in which he described them 
as “covered by my note to you under date Jan. 2d, 1935 with interest at seven per 
cent.” All the payments of interest on the loan were at the rate of 7 per cent., 
except the payment of $1,021.28 which did not correspond with a rate of either 
seven or 6 per cent. and was probably made because it was inconvenient at the time 
for George to make a larger payment. 

Upon the death of George, Mrs. Benedict demanded payment of the proceeds 
of the policies upon his life from the insurance companies; the Savings Investment 
& Trust Company as executor of the will of George notified each insurance com- 
pany that Mrs. Benedict claimed to hold assignments of the policies but stated 
that any such assignments would be void by the New York usury laws and requested 
that no payments under them should be made. 

In August, 1935, the Savings Investment & Trust Company as trustee under the 
trust deed and beneficiary of the policies commenced actions in the New York 
Supreme Court against the two insurance companies for recovery upon the policies. 
Thereafter the insurance companies filed bills of interpleader against Mrs. Benedict 
and Savings Investment & Trust Company as trustee and executor. The defendant 
Benedict answered claiming the entire proceeds of the policies without stating that 
they were held merely as collateral for the promissory note, and the Trust Com- 
pany, as trustee, filed answers in which it asked that the proceeds of the policies 
be paid to it as beneficiary. It likewise filed answers as executor in which it 
resisted Mrs. Benedict’s claim on the ground that it was founded upon a usurious 
transaction and asked that such moneys as were not paid to it as trustee be paid 
to it as executor of the will of George. 

The court below found that the loan was usurious, that usurious interest paid 
should be credited against the principal of the loan, and that the defendant Bene- 
dict should receive from the funds in the registry of the court an amount equal 
to the balance of the principal of the loan, with legal interest, and that the Trust 
Company, as the prior beneficiary, should receive the balance of the moneys in the 
registry. The Trust Company as trustee and as executor has appealed from the 
decree, in so far as it directed the payments of any moneys to the defendant Bene- 
dict. The defendant Benedict has taken a cross-appeal in so far as the decree 
provided that the usurious interest be credited against principal of defendant 
Benedict’s loan. 

The Trust Company contends: (1) That the loan made by defendant Benedict 
and the transfer of the collateral given as security therefor were void for usury; 
and (2) that as beneficiary under the policies it is entitled to the entire fund in 
court without being required to pay Mrs. Benedict the amount loaned to George. 

In our opinion the court below properly determined that the loan and the 
giving of security therefor were usurious and that the Trust Company as executor 
and trustee could raise the question of usury, but erred in holding that it could 
do so only in the event that it repay to Mrs. Benedict the balance of the usurious 
loan with legal interest. 

[1] There can be no doubt that the finding of the trial judge that the trans- 
actions were usurious was aniply justified by the record. The payments of interest 
both on the first and on the renewal note were uniformly at the rate of 7 per cent. 
except the single final item of $1,021.28, and when George transmitted the insur- 
ance policies to Mrs. Benedict as collateral he wrote that they were to secure her 
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“loan * * * with interest at seven per cent.” Moreover, there was testimony by 
Mrs. George that in a telephone conversation between the attorney for the Trust 
Company and Mrs. Benedict she heard the latter say: “We agreed upon 7 per 
cent interest on the loan.” The attorney confirmed the foregoing testimony by his 
own to the effect that Mrs. Benedict said to him in the telephone conversation that 
“the rate of interest that was agreed upon was 7 per cent.” He then remarked: 
“Well Mrs. Benedict, do you appreciate that that might be usury.” And she 
replied: “Well, no. It was not 7 per cent; 6 per cent and 1 per cent bonus.” In 
view of the record we cannot criticise the finding that the transactions were based 
upon a usurious contract affecting both the original and the renewal note and the 
giving of the collateral. The question is whether the Trust Company is in position 
to recover on the policies without repaying the amount of the usurious debt. 

[2] If the actions by the Trust Company against the insurance companies had 
gone on without protest on the part of Mrs. Benedict there would have been no 
defense to a recovery upon the policies. The express provisions of sections 370, 
371, and 373 of the General Business Law of the State of New York (Consol. 
Laws, c. 20) would seem to lead to this conclusion. The first section fixes 6 per 
cent. as the legal rate of interest; the second forbids any person from receiving 
any greater rate for the loan of money; and the third provides that if any note 
shall be taken “or secured” for the loan of money at a higher rate of interest it 
“shall be void.” Curtiss v. Teller, 157 App.Div. 804, 143 N.Y.S. 188; Allerton 
v. Belden, 49 N.Y. 373, 377, 378. In the present suit the Trust Company is not 
seeking affirmative equitable relief in that it has not applied for cancellation of the 
assignments and changes of beneficiary and hence is not bound to do equity and 
repay the loan in order to recover. Wheelock v. Lee, 64 N.Y. 242, 246, 247. When 
it asks that there be paid to it the balance of moneys deposited in the registry of 
the court, after deduction of such sums as may be allowed to the plaintiff and the 
fees of the clerk, it is merely defending its title as beneficiary against the conflict- 
ing claims of Mrs. Benedict. The interpleader suit is nothing more than a device 
for protecting the insurance companies from actions at law to recover upon con- 
flicting claims where a double recovery might result. It in no way alters the nature 
of the claims, which are based on legal causes of action, or essentially changes the 
actions originally instituted by the Trust Company to recover upon the policies. 
In Muller v. City of Philadelphia, 208 N.Y. 182, 183, 101 N.E. 762, beneficiaries 
under a will assigned their interest in an estate as collateral security for usurious 
loans. It was held that they were not obliged to pay to their assignees the amounts 
loaned as a condition of obtaining their legacies but could recover their full inter- 
est in the estate irrespective of the assignments which they had given as security 
for usurious loans. Cullen, C. J., said that the beneficiaries sought no equitable 
relief against their assignees but merely demanded that the executors pay to them 
the moneys due them from the estate. Similarly it was held in Allerton v. Belden, 
49 N.Y. 373, that no right to equitable relief arises in such cases where a defense 
at law is available. As Rapallo, J., said, at page 377: “The mere fact that a party 
has made an agreement or given a security which is void for usury, is not, and 
never was, sufficient to entitle him to apply to a court of equity to have the con- 
tract annulled. The right to this relief exists only where from the form of the 
security the defense cannot be made available at law, or where the instrument 
sought to be avoided is a cloud upon the title to land, or some other necessity 
for the interposition of a court of equity is shown.” 

The decisions of this court in In re L’Hommedieu, 146 F. 708, and In re Fishel, 
198 F. 464, are in accord with Muller v. City of Philadelphia, 208 N.Y. 182, 101 
N.E. 762. The Circuit Court of Appeals of the Fifth Circuit came to a similar 
conclusion in Mortgage Securities Corporation v. Levy, 11 F.(2d) 270, in constru- 
ing the Florida statute of usury. See Vanderveer v. Holcomb, 17 N.J.Eq. 87, 
afirmed 17 N.J.Eq. 547, to the same effect. The opinion in Halsey v. Winant, 258 
N.Y. 512, 180 N.E. 253, in discussing various aspects of the New York usury law 
does not seem to us to be opposed to the foregoing views. Nor is Brown v. 
Robinson, 224 N.Y. 301, 307, 120 N.E. 694, 21 A.L.R. 777, opposed, for their affirm- 
ative equitable relief by way of cancellation and surrender of usurious assignments 
was sought and decreed. 

The Trust Company here is not a transferee of a cause of action arising out 
of the usurious loan and transfer of the policies as security, which is obliged to 
pay the loan before seeking to cancel the assignments and changes of beneficiary 
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in favor of Mrs. Benedict, nor has it applied for such cancellation. Therefore, 
section 375 of the New York General Business Law does not affect the case. 
Nor is the Trust Company in the position of a borrower, referred to in section 
377, who has begun “an action for the recovery of the money, goods or things in 
action taken in violation” of the usury statutes. On the contrary, the Trust Com- 
pany is a party having legal title to life insurance policies the transfers of which 
to Mrs. Benedict were tainted with usury and were void and might be ignored as 
soon as their usurious character appeared. 

[3, 4] We cannot accede to the contention that the Trust Company was obliged 
to go into equity and obtain the cancellation of the assignments and changes of 
beneficiary in order to recover. It did not have to produce the policies for they 
were already in the hands of the insurance companies. Nor did it have to obtain 
cancellation of instruments which were taken to obtain security for usurious 
agreements and were void at law. Likewise we can see no merit in the contention 
that the Trust Company is not in a position to raise the question of usury. If 
the change of beneficiary was to furnish usurious security it could be treated as 
void by the Trust Company as a prior beneficiary. Elliott v. United States (D.C.) 
271 F. 1001; Smith v. Boston & Maine R. R. Relief Ass’n, 168 Mass. 213, 46 N.E. 
626; Supreme Council Catholic Benevolent Legion v. McGinness, 59 Ohio St. 53], 
53 N.E. 54; Pettus v. Hendricks, 113 Va. 326, 74 S.E. 191; 7 Cooley’s Briefs on 
Insurance, 6471. 

Decree reversed so far as it directs the payment of any moneys to Mrs. Bene- 
dict, and modified so as to direct payment to Savings Investment & Trust Com- 
pany as trustee of the funds in the registry of the court in both actions, with costs 

_ against Mrs. Benedict. 


DEENEY v. TNA LIFE INS. CO. No. 6100. 
Circuit Court of Appeals, Third Circuit. Feb. 23, 1937. 
88 Federal Reporter (2d) 458. 
EXAMINATION. 


Verdict for insurer held justified in action on lapsed life policy, where insured, 
after applying for reinstatement and paying premium arrears, failed to take medical 
examination, and insurer, before insured’s death, refunded payment, which it had 
kept in trust account. 

(For other cases, see Insurance, Dec. Dig. § 365[2], 615.) 


Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by Alice Deeney against the Aitna Life Insurance Company. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 

Gottlieb & Dennis, J. Herman Kahn, and Harry D. Gottlieb, all of Philadelphia, 
Pa., for appellant. 

Paul Reilly, of Philadelphia, Pa., for appellee. 

Before Buffington and Thompson, Circuit Judges, and Maris, District Judge. 

BurrFinctTon, Circuit Judge. 

In this case it appears that Alice Deeney, the beneficiary in a policy issued on 
the life of her deceased husband, brought suit thereon against the Attna Life Insur- 
ance Company. The facts were not in dispute, but the case was submitted to the 
jury on the theory that diverse inferences could be drawn therefrom. The jury 
found in favor of A&tna and, on entry of judgment, plaintiff took this appeal. In 
denying a motion for a new trial, the trial judge correctly stated the facts and 
his view of the controlling law as follows: 


“The policy lapsed on January 16, 1931. It contained a provision that within 
five years after lapse it might be reinstated ‘upon evidence of insurability sat- 
isfactory to the company and by payment of arrears of premiums with interest,’ 
etc. 

“Sometime early in August, 1931, Mrs. Deeney, the insured’s wife who was also 
the beneficiary who is the plaintiff here, went to the office of the company’s 
general agent in Reading and obtained a blank form of application for reinstate- 
ment. Her husband filled in the answers to the questions and signed it. A number 
of the answers related to his health and in signing he certified, among other things, 
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that he had had no illness nor accident since the original issuance of the policy, 
was in sound health and had not consulted a physician since that time. The applica- 
tion when offered in evidence also included a recommendation addressed to the 
company by the agent that the policy be reinstated and a statement that the agent 
had no information relating to the insured’s health, etc., which might affect the 
decision of the company, though it does not appear just when this was added. 

“On August 15, 1931, Mrs. Deeney at the instance and request of her husband 
sent the application to the general agent’s office accompanied by her own check 
for the arrears of premiums with interest and a note as follows: 

“ ‘Gentlemen : 

“ *Please forward receipt to Mrs. C. L. Deeney, 743 E. Broad Street, Tamaqua, 
Pa. Care of Mr. E. W. Yetten. 

“ ‘Sincerely, 

“ ‘Mrs. C. L. Deeney’ 

“Thereafter, so far as appears from the evidence, neither the wife, the hus- 
band nor the company itself (as distinguished from its general agent in Reading) 
did or said anything in connection with the reinstatement of the policy. 

“The agent received the check, endorsed it ‘AZtna Life Insurance Company 
—Agency Account’ and deposited it in a trust account kept by the agency. The 
money never got into the general funds of the company. 

“Upon receipt of the check and application on August 18th the agent wrote 
Mrs. Deeney as follows: 

“ ‘Dear Mrs. Deeney: 

“ ‘Receipt of your husband’s application for the reinstatement of his policy as 
above numbered is acknowledged. It is having our attention, going forward to 
the Home Office today for their consideration. 

“ ‘We hereby acknowledge receipt of the payment of $152.00 which we are 
holding subject to your order pending the Company’s decision in the matter of 
reinstatement of the policy issued to your husband, No. N-688,009. Such payment 
will be returned to you in event reinstatement is not approved by the Company. 

“Very truly yours, 

“1D. E. Pursell and Sons, 
“ ‘General Agents.’ 

“On August 25th the agent wrote to her again as follows: 

“ Dear Mrs. Deeney: 

“ ‘Our Company is asking for a medical examination of your husband for their 
consideration in connection with the reinstatement of his policy which you recently 
submitted. The examination must be made by one of our regular examiners on a 
blank furnished by the Company. Do you think you can manage it? If so, we 
will forward paper and instructions. 

“ ‘Very truly yours, 

“ T). E. Pursell and Sons, 
“ ‘General Agents.’ 

“On September 24th they wrote: 

“ Dear Mrs. Deeney: 

“ ‘Kindly advise whether we are to expect the medical examination of your 
husband requested by the Company in their consideration of his application for 
reinstatement and about which we wrote you under date of August 25th. If not, 
we wish to refund your payment and close the file. 


oe truly yours, 
7 ve “ ‘1. E. Pursell and Sons, 
“ “ General Agents.’ 

“On October 9th the agent wrote as follows, sending their own check for the 
amount sent them by Mrs. Deeney and still being held in trust account with the 
letter : 
“ Dear Mrs. Deeney: 

“ «Since you appear to be unsuccessful in securing the requested examination 
of your husband, so that our Company can give further consideration to his 
application for reinstatement of his policy as above numbered, we refund herewith 
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your payment of $152.00 made last August on account of the over-due premiums. 
“ ‘Very truly yours, 
“ ‘TD. E. Pursell and Sons, 
“ ‘General Agents.’ 

“Mrs. Deeney deposited the agent’s check and kept the proceeds. 

“There the matter dropped and no one did or said anything further. 

“The insured died on January 1, 1933. * * * 

“Various errors have been assigned which relate to the Court’s charge and rul- 
ings upon matters of law, but, after a careful review of the authorities, I am 
convinced that if there was any error it lay in not directing a verdict in favor of 
the defendant. 

“The case is squarely ruled by Broughton v. Equitable Life Assurance Society 
(C.C.A.) 71 F.(2d) 821, which is indistinguishable upon its facts at every material 
point. If that decision correctly applies the law and I agree that it does, it disposes 
of this case.” 

Agreeing as we do with the views of the trial judge, we limit ourselves to 
affirming on his opinion. 


JOHN HANCOCK MUT. LIFE INS. CO. v. DE COSTA. No. 6189. 
Circuit Court of Appeals, Third Circuit. Feb. 13, 1937. 
Rehearing Denied March 8, 1937. 
88 Federal Reporter (2d) 479. 
1. PROOF OF DISABILITY. 

Insurer could not contend that letter, which stated that insured’s mind was 
gone and that he was permanently disabled and which requested a doctor to be 
sent to examine insured, and that explanation of rights under life policy be given, 
did _ comply with requirement of due proof where policy did not define due 
proof. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSANITY. 

Condition precedent in life policy providing death and disability benefits 
requiring proof of disability is excused where its performance is impossible, as 
where insured is insane during the period when proof should have been furnished. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Action by Roscella De Costa against the John Hancock Mutual Life Insur- 
ance Campany. The action was removed from state court. Judgment for plain- 
tiff, and defendant appeals. 

firmed. 

Ira Jewell Williams, Charles M. Willits, and Brown & Williams, all of 
Philadelphia, Pa., for appellant. 

Joseph L. Wase and Morris W. Kolander, both of Philadelphia, Pa., for 
appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Tuompson, Circuit Judge. 

This is an appeal from a judgment of the District Court for the Eastern 
District of Pennsylvania. Roscella De Costa, the appellee herein, brought an 
action in assumpsit in a Pennsylvania state court against the appellant upon a 
policy of life insurance issued upon the life of her husband. She claimed death 
benefits and disability benefits. Upon application of the appellant the suit was 
removed to the court below. A trial by jury resulted in a disagreement. Upon 
a second trial the appellee had a verdict and recovered judgment, but we reversed 
and sent the case back for a new trial because of error in the charge. John 
Hancock Mut. Life Ins. Co. v. De Costa (C.C.A.) 81 F.(2d) 390. For the terms 
of the policy in issue see our opinion in that case. The third trial resulted in 
a verdict and judgment for the appellee. This appeal is from the judgment 
entered upon the verdict upon the trial. , 

{1, 2] The jury were instructed, in a careful and comprehensive charge, to 
find for the appellee if they found that the assured prior to the expiration of the 
grace period for the payment of the premium became totally and permanently 
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disabled and if they found that the appellant received due proof of this disability. 
The verdict for the appellee therefore establishes the fact that the assured was 
totally and permanently disabled prior to the lapse of the policy. This leaves 
as the only question for our determination ices the trial court erred when 
it charged as a matter of law that the letter or letters alleged to have been sent 
by the appellee, if received by the appellant, constituted due proof of disability 
sufficient to comply with the conditions of the policy, and that, even if the 
letter or letters were not received, the insanity of the assured excused the giving 
of notice. We find no error in either of those rulings. If the appellant intended 
to require more than a notification as to the disability of the assured, it could 
and should have drafted and set out in the policy such a clear and precise 
definition of “due proof” as would inform the assured what would constitute 
proof satisfactory to the company. It cannot now be heard to complain that a 
letter which stated that the assured’s mind was gone and that he was permanently 
disabled, and which requested that a doctor be sent to examine the assured and 
that an explanation of the rights under the policy be given the appellee, does not 
comply with the requirements of the policy as to due proof. Nor do we find 
error in the trial court’s ruling as to the effect of insanity. There are without 
doubt two lines of authority on this debatable question. The trial court adopted 
the construction followed by many state and federal courts and which we follow, 
to the effect that a condition precedent requiring proof of disability is excused 
where its performance is impossible, as where the assured is insane during the 
period when proof should have been furnished. 

We find no reversible error. The judgment of the court below is affirmed. 


BOOKER T. WASHINGTON BURIAL INS. CO. v. WILLIAMS. 6 Div. 52. 
Court of Appeals of Alabama. March 16, 1937. 
173 Southern Reporter 269. 
3. SOUND HEALTH. ie 

Provision of life policy that no obligation is assumed by insurer unless on date 
of delivery of policy insured is alive and in sound health is a “warranty” within 
statute providing that breach of warranty shall not avoid policy unless warranty 
is made with intent to deceive or increases risk of loss (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. PHYSICIAN’S CERTIFICATE. 

In action on burial policy which was void if insured had pulmonary tuberculosis 
on delivery thereof, certificate of physician that insured had such disease when 
policy was issued, filed with proof of death, was merely prima facie true, and was 
not conclusive against beneficiary, who could offer testimony that insured was in 
good health on delivery of policy. ' 

(For other cases, see Insurance, Dec. Dig. § 550.) 

6. TUBERCULOSIS. 


In action on burial policy, evidence as to whether insured had pulmonary 
tuberculosis on delivery of policy so as to make policy void under its terms held 
for jury. 

(For other cases, see Insurance, Dec. Dig. 668[7].) 

7. CONSTRUCTION. 


Contract of insurance will be construed liberally in favor of insured and 
strictly against company, and, where terms of policy will bear two interpretations, 
interpretation will be adopted which sustains claim for indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8 BURIAL. 


Provision of burial policy that if mortician named in policy were changed 
by insurer insured might have face value of policy made payable in cash, but that 
if insured died within six months liability of insurer should be limited to 25 
per cent. of face value -of policy held inoperative, where insurer did not deny 
liability because of such provision when demand was made for funeral, and neither 
insured nor beneficiary exercised right of election under such provision. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 

Action on a policy of burial insurance by Seasy Williams (also known as 
William Seasy) against the Booker T. Washington Burial Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

G. P. Benton, of Fairfield, for appellant. 

Wm. B. McCollough and Hal W. Howard, both of Birmingham, for appellee. 

SAMFOorRD, Judge. 

{1] There are eight assignments of error, as noted in the transcript, but accord- 
ing to the brief of appellant’s counsel there are but two questions presented for 
review; the others not having been argued are waived. Ala. Midland Railway Co. 
v. McDonald, Admr., 112 Ala. 216, 20 So. 472. 

It is first contended that the certificate of Dr. W. R. Ward, filed with the 
defendant at the time of proof of death, is conclusive evidence that the insured 
had a disease known as “pulmonary tuberculosis,” at the time of the delivery of 
the policy. The policy in this case was issued by the defendant company on the 
14th day of October, 1935, and provides: “In consideration of the payment of the 
weekly premium stated in the schedule below on or before each Monday in every 
week until the death of the insured, the Booker T. Washington Burial Insurance 
Company, Incorporated (hereinafter called the Company), agrees upon the receipt 
of satisfactory proof of the death of the insured and the surrender of this policy 
and premium receipt book or other evidence of the payment of premiums to pay 
the mortician named in the register on the back page hereof for furnishing a 
funeral and services for the insured, as provided herein to the retail value of the 
amount stated in the schedule below.” (Which schedule in this case provides for 
a funeral of $125.) 

Section 12 of the policy provides: “This policy shall be void if, before the date 
hereof, the insured has suffered Pulmonary Tuberculosis. * * * ” (Other diseases 
mentioned not necessary here to set out.) 

The insured died on October 27, 1935, of which the defendant had due notice, 
and declined to furnish the $125 funeral on the ground that the policy was void; 
having been delivered at a time when the insured was suffering from pulmonary 
tuberculosis; this being the sole ground of objection, based upon the certificate of 
W. R. Ward, M. D., in which he states that his first visit to the insured was on 
October 24, 1935, that his last visit was on October 27, 1935, and that insured died 
on the last-named date of pulmonary tuberculosis, (duration) six months. 

[2, 3] Pulmonary tuberculosis is a disease of which the courts take judicial 
knowledge as material to the risk of insurance. Brotherhood of Railway & S. S. 
Clerks v. Riggins, 214 Ala. 79, 107 So. 44; Independent Life Ins. Co. v. Seale, 219 
Ala. 197, 121 So. 714. A clause in a life insurance policy, to the effect that no 
obligation is assumed by the insurer unless on the date of the delivery of the 
policy the insured is alive and in sound health, is in legal effect a warranty within 
the terms of section 8364 of the Code of 1923. 

_ [4] While it is the law that statements contained in a proof of loss, under a 
policy of life insurance, are to be taken as prima facie true as against the benefi- 
ciary, we cannot agree with the contention of appellant’s counsel that the statement 
of the physician attending at the time of death can be taken as conclusive proof of 
the facts therein stated. Appellant’s counsel argues very strongly on this point, 
but furnishes no authority. On the contrary, it was declared in Liberty Nat'l Life 
Ins. Co. v. Tellis, 226 Ala. 283, 146 So. 616; that the statements in the death certif- 
icate were prima facie true as against the beneficiary, and unless contradicted or 
avoided by competent evidence would be taken as conclusive evidence. Common- 
wealth Life Ins. Co. v. Harmon, 228 Ala. 377, 153 So. 755. 

There was evidence in the instant case, furnished by the beneficiary and by wit- 
nesses who claim to have been familiar with the insured, that at the time of the 
delivery of the policy insured was in good health. These statements were relevant 
as evidence tending to prove that the defendant [insured] did not have tuberculosis 
at the time of the. delivery of the policy. National Order of Mosaic Templars of 
America v. Lile, 200 Ala. 508, 76 So. 450. 


[5] It has been the settled rule in this jurisdiction that opinion evidence of the 
character involved in this suit is not binding and conclusive on the jury so as to 





26 The Insurance Law Journal, Vol. 89 [July, 1937 


require an acceptance thereof as a matter of law. L. & N. R. R. v. Jacobson, 218 
Ala. 384, 118 So. 565; Central of Ga. R. R. Co. v. Clements, 2 Ala.App. 520, 57 
So. 52. 

[6] With this evidence as to the state of health of the insured, it becomes a 
question for the jury. Therefore, the general affirmative charge requested by the 
defendant was properly refused. 

Following the obligation in the policy on the part of the company to furnish a 
funeral for the insured in case of his death, there is incorporated in the policy and 
as a part thereof the following: “Face Value of the Policy. Forty per centum of 
the rental [retail] value of the funeral and services furnished under the terms of 
this policy shall be known as the face value of this policy. The reserve on this 
policy is to be calculated on the face value, using the American Experience Table 
of Mortality, with 4% interest. The Company may at its option change the morti- 
cian named herein. If the substituted mortician selected by the Company is not 
satisfactory to the insured, the insured may elect in lieu of the funeral and service 
to have the Face Value of the policy made payable in cash. Such election, if 
made, shall be endorsed on this policy by the Company. The Company reserves 
the right to terminate any contract between the Company and any mortician in 
respect of the funeral specified in this policy, and in lieu of any benefits herein 
provides to make the Face Value of the policy payable in cash. One-fourth only 
of the Face Value is payable in cash if death occurs within six calendar nionths 
from date of policy; one-half if death occurs after six months from date of the 
policy. The full amount of the Face Value of the policy will be payable in cash 
if death occurs after one year from date of policy.” 

[7] It is insisted by the appellant that this clause in the policy limits the liabil- 
ity of the company in this suit to one-fourth of $125. Counsel argues in brief 
that this is a proper construction of the whole contract, but furnishes no authority 
to sustain this contention. Appellee’s counsel, on the contrary, argues that where 
the insurance policy provides for a funeral of a retail value of $125, the insurance 
company cannot after a funeral is demanded elect in lieu of the funeral and ser- 
vice to pay a smaller amount in cash. And as to this, appellee’s counsel furnishes 
no direct authority. Relying upon the general rule, announced in many of our 
cases, that a contract of insurance provided by the insurance company will be 
construed liberally in favor of the insured and strictly as against the company. 
Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909. And further that where 
the terms of an insurance policy will bear two interpretations, that one will be 
adopted which sustains the claim for indemnity. Gilliland v. Order of Railway 
Conductors of America, 216 Ala. 13, 112 So. 225. 

[8] We have found no direct authority upon this point, but, based on reason 
and common justice, we are of the opinion that the above-quoted clause in the pol- 
icy has no bearing on this case under the evidence adduced. The election provided 
for, so far as the receipt of cash is concerned, rests with the insured (or his bene- 
ficiary), and it is further provided that such an election, if made, shall be endorsed 
on the policy by the company. In the instant case no such election was made, or 
entered or attempted until the trial of this case. On the other hand, the evidence 
for the plaintiff is to the effect that a demand was made on the company for the 
$125 funeral, and was declined by the company, not on account of the “face value 
of the policy” clause, but liability was denied solely on account of the warranty 
as to health at the time of the delivery of the policy. It seems to us that the court 
properly ruled that the above clause in the policy could not, under the facts in this 
case, limit the liability of the company. 

We find no error in the record, and the judgment is affirmed. 

Affirmed. 


FEDERAL LIFE INS. CO. v. HASE. No. 4—4555. 
Supreme Court of Arkansas. March 15, 1937. 
102 Southwesern Reporter (2d) 841. 
3. PAYMENT OF PREMIUMS. 


Where life insurer admitted issuance and delivery of policy sued on, which 
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policy made payment of premium condition precedent to its validity, there was 

a presumption that premium had been paid or that credit had been extended. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 

4. CANCELLATION. | 

In action on life policy, where insurer claimed that answers in application 
were false and testimony was introduced that insurer’s agent and insured were 
personal friends and that insured relied upon agent for advice with respect to 
insurance, admitting testimony that insured canceled other policies on insured’s 
life Aeld not error. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

5. AGENCY. ; 

Life insurance agent clothed with authority to solicit business, take appli- 
cations, and deliver policies will be presumed to have had authority to collect 
first premium in installments, in absence of denial of agent’s right to receive 
first premium in installments. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

6. PAYMENT OF PREMIUMS. Y 

_Payment of first premium to authorized agent of insurer intrusted with 
delivery of policy is sufficient to bind insurer, notwithstanding premium is not 
forwarded by agent until after loss. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

7, MISREPRESENTATION. 

Misrepresentation of insured will not avoid life policy unless willfully or 
knowingly made with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

8. ULCER. ay 

Insured’s representations in application for life insurance that he was free 
from “ailment, disease, or disorder” and never had any ulcer, held not to preclude 
recovery on policy, notwithstanding insured was operated on for ruptured ulcer 
within several months after ploicy was issued, in view of evidence on question 
whether insured knew he had any “ailment, disease, or disorder.” 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

9. MISREPRESENTATION. ; oh Te , 

Answers of insured to questions in application for life insurance were not 
made warranties, and insured was not required to enlarge upon interrogatories, 
nor to interpret them in any sense other than that which language employed 
and circumstance of inquiry suggested as being responsive. : 

(For other cases, see Insurance, Dec. Dig. § 265.) 

10. KNOWLEDGE OF AGENT. ; aoe 

Knowledge of life insurance applicant is determining factor in considering 
truth or falsity of his answers, where such answers are not made warranties. 

(For other cases, see Insurance, Dec. Dig. § 254.) 
ll. ATTORNEY ’S FEE. 5 ; 

$250 fee allowed attorney for beneficiary in successful action on life policy 
resulting in recovery of $1,700.50, including interest and penalty, held not excessive 
as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 


Action by M. Helene Hase against the Federal Life Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Carmichael & Hendricks, of Little Rock, for appellant. 

Floyd Terral, of Little Rock, for appellee. 

Situ, Chief Justice. 

On November 11, 1935, appellant delivered its policy of insurance for $1,500 
on the life of B. Arthur Hase. M. Helene Hase, wife of the insured, was bene- 
ficiary. The insured died January 26, 1936, and payment was refused on the 
ground that fraud had been practiced in procuring the policy. There was a jury 
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verdict for the face value of the contract, with interest, on which the court gave 
-_ ment, adding the statutory penalty of 12 per cent. and an attorney’s fee 
° ; 

Appellant’s answer was a general denial, coupled with an allegation that false 
answers were given to questions concerning the applicant’s physical condition 
and history; that such answers were known to the applicant to be untrue; that 
they were made for the purpose of deceiving appellant; and that appellant was 
deceived, to its injury. 

To reverse the judgment appellant contends: (1) That the court erred in 
holding that the burden of proof was upon appellee; (2) that it was prejudicial 
error for the court to permit appellee to show cancellation of other policies; 
(3) that answers in the application should have been treated as warranties; (4) 
that it was error to deny appellant the right to submit to the jury whether the 
policy was delivered and the premium paid while the insured was in good health; 
and (5) that the fee allowed appellee’s attorney is excessive. 

{1, 2] In his opening statement appellant’s attorney admitted issuance of the 
policy and death of the insured, but affirmatively pleaded, by way of defense, that 
the premium had not been paid in time. Appellee, in her complaint, made 
three allegations—issuance of the policy, payment of the premium, and death 
of the insured. 

The general denials in appellant’s answer traversed appellee’s allegation that 
the premium had been paid, but the qualified admission of payment was not 
— to relieve appellee from making proof. Therefore the burden was not 
shifted. 

In Eminent Household of Columbian Woodmen vy. Howle, 131 Ark. 299, 301, 
198 S.W. 286, defendant admitted the policy and that Howle died while a mem- 
ber in good standing. Liability was denied solely upon the ground that provisions 
of the policy had been violated. It was held that the burden was upon the 
insurance company to show forfeiture. Admissions of the defendant were made 
at the opening of the trial, and this court held that the pleadings should have 
been treated as amended. 


The situation here, however, is quite different, and requires application of the 
general rule that the plaintiff has a right to open and close “whenever it devolves 
upon him to prove any issue in the case.” Mine La Motte Lead & Smelting 
Co. v. Consolidated Anthracite Coal Co., 85 Ark. 123, 107 S.W. 174, 175. “The 
burden of proof was upon the appellees to show that the premiums had been paid 
as alleged; defendant having denied the fact of its payment.” National Benefit 
Life Insurance Co. v. Hickman, 182 Ark. 1186, 1187, 33 S.W.(2d) 363. “The 
appellee alleged in his complaint that at the time of the death of the assured 
all premiums: that were due upon said policy had been paid. The appellant 
denied this allegation. The burden of proof, therefore, was upon the appellee.” 
People’s Life Insurance Co. v. Britt, 172 Ark. 98, 287 S.W. 758, 760. “Of course, 
due payment of the premium might have been made without receiving such a 
receipt, but the burden of proof would be on the party claiming said insurance 
to show that it had been paid, when disputed.” Gordon vy. New York Life 
Insurance Co., 187 Ark. sie, 60 S.W.(2d) 907, 909. Other cases to the same 
effect might be cited. 


[3] Payment of the premium of $74.18 in advance was by the terms of the 
policy, nai a condition precedent to its validity. When the defendant admitted 
issuance and delivery of the policy, there was a presumption that the premium 
had been paid, or that credit had been extended. Denial of timely payment was 
not coupled with an allegation that the insured fraudulently procured premature 
delivery of the policy without payment of the premium. 

[4] Was appellant prejudiced when the court permitted appellee to show 
cancellation of other policies? H. Jewel Cameron was appellant’s agent and 
had known appellee and her husband for many years. As far back as 1914 he 
wrote a policy for Hase. He had seen Hase often during the three years 
preceding his death, was frequently in the Hase home, and knew that Hase had 
other policies. Cameron was asked whether he advised consolidation of the 
policies, and to this question a general objection was interposed and overruled. 
“Each time he bought these contracts he had me O. K. them for him before he 
would take them, and each time we talked about the possibility of writing 
Federal Life Insurance and we tried to open the case from time to time and it 
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was bought with the understanding if he was ever able to get a good Federal 
contract—a larger contract—he would let it go. That is the reason he bought 
it.” Policies identified by the witness were: National Life, $450; Life & Casualty, 
$250; Metropolitan, $758; total, $1,458. Witness further testified that Hase 
bought the smaller policies “to tide him over until the larger policy was issued”; 
that he was a friend of the family, and told them the $1,300 policy was in force 
from day to day. 

This testimony is sufficient to show that appellant’s agent and the insured were 
personal friends, and that the insured consulted the agent and relied upon him for 
advice with respect to insurance. Thése were circumstances tending to show that 
the agent, as a reasonable man, should have known something about the insured’s 
physical condition, his habits, and his insurability. For these reasons, it was not 
error to admit testimony showing cancellation of the policies. >» 

It is contended that answers of the insured to questions in the application were 
not full, true, and complete. 

Question No. 17: “Have you any ailment, disease, or disorder?” Question 
No. 24: “Have you ever had disease of the heart or kidney, rheumatism, ulcer of 
the stomach or duodenum, diabetes, gall stones or disease of the gall bladder? If 
so, state details.” The answer to each question was “No.” 

Dr. Sterling Bond, for appellant, testified that he operated upon the insured in 
January, 1936, for a rupture. The patient, whom witness had never known before, 
was admitted January 19, was operated on January 20th for ruptured ulcer, and 
died January 26. History: “Patient states he has been troubled with stomach 
trouble for many years and usually got relief by taking soda. Last night about 
eight o’clock he had severe pains in the stomach and became black in the face and 
stomach became firm and hard and was unable to take (word apparently omitted) 
and vomit. Soda is a very common home remedy and people can take it when 
they have a little indigestion and get relief when there is nothing seriously wrong; 
it is taken for many things when there are no signs of ulcers. I would not say 
that on October 20th insured had ulcer. I could not tell it was an ulcer until 
X-ray pictures were made on morning of January 20th, and do not know how long 
the ulcer had been present.” On cross-examination, witness said: “I happen to 
know I don’t have ulcers, and I take soda occasionally. Soda is part of the treat- 
ment for ulcers, but people take it for any number of conditions.” Question: 
“You say you know you haven't got ulcer. You wouldn’t put it in this language: 
‘I have Leia troubled with stomach trouble for many years’—you wouldn’t put it 
in that shape?” Answer: “As a layman I might. I don’t think I would.” 

Frank J. Iseman, an officer of the Karcher Candy Company, testified that Hase 
had long been employed by the firm as stock man and elevator man, and that he 
made minor repairs on trucks and automobiles. Witness identified a letter (unda- 
ted) he had written appellant, saying the insured “was off in November, 1935, 
about a week.” He returned to work shortly after December 1, at which time he 
became ill and did not return until December 27, or 28, and from then on he worked 
until January 18. There was no record of deductions from wages. 

It is argued in appellant’s brief that in this letter _Iseman wrote that Hase was 
off duty “early in November about a week.” The transcript does not contain the 
word “early,” as relating to the time insured was off duty in November, and this 
statement seems to have been brought into the abstract through error and was 
repeated by appellee’s attorney. Iseman did not remember having written the 
letter and did not know when the insured was absent. He would not say what 
part of November the absence occurred. Question: “If he was off only a week 
and returned to work shortly after December 1, then it would have to be the last 
part of November, wouldn’t it?” Answer: “Yes.” 

Dr. W. C. Green had attended Hase. He was first called November 12, 1935. 
Patient seemed to be suffering with acute indigestion, also known as “gastritis.” 
Thinks visit was late in the afternoon. Remedies were prescribed, and patient was 
seen again on the 14th, at doctor’s office. Patient visited witness three times in 
November and possibly once late in December, Witness does not know what caused 
death. “Gastritis, which is inflammation of the stomach, might set up in an hour’s 
time or even less, and it might be caused from eating too much food, or food that 
would not agree with the person, something that would ferment in the stomach, 
some irritating substance.” 

Henry G. Leiser, president of Karcher Candy Company, testified that Hase 
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worked regularly, except that occasionally he was off on account of a back injury. 
Early in December he was sick and off duty. Would not say he was not off in 
November. “It was some time in November he told me he lifted something in 
the basement and his back was troubling him and he thought he would be off 
for a few days.” 

Archie Chaple, employee of Karcher Company, saw Hase several times a 
day, and he worked regularly. Hase was off two or three days, perhaps a week, 
the latter part of November when troubled with his back. “He never complained to 
me about his stomach. He appeared to be a man of good health, except for his 
back.” 

Mrs. Helene Hase, appellee, testified that her husband’s back was injured, she 
thought, in 1926; that the miscellaneous policies of insurance referred to by Came- 
ron were dropped “because we took another one out—a bigger one.” She further 
testified that her husband had not had a doctor between the time his back was 
hurt and the time he was treated by Dr. Green; that he had experienced no serious 
illness in the meantime; that she did not know he had stomach ulcers; that Dr. 
Green was called on the night of November 12th; that Hase went to see Dr. Green 
a few days later; that he worked the day before he went to see Dr. Green again; 
that the doctor did not tell Hase he had ulcers; that “before he took sick in Decem- 
ber he was always in good health, except for the back injury”; that he was off 
duty in November for a short time because of his back, but was in good health 
all through November “except the temporary trouble he had that night.” The 
insured took soda once in a while for sick stomach, and went to Dr. Green to ascer- 
tain if something was wrong with him. He was off from work in November 
“maybe just a day or two.” Would not say what part of the month this was. 

The policy was delivered under the insured’s representations in the application 
that he was free from ailments, disease, or disorders, and that he had never had 
the diseases mentioned in question 24. He agreed that each answer was full, 
true, and complete in every respect, and that they were offered to appellant as a 
consideration for the policy of insurance. 

On November 11 Hase paid Cameron $5.20; and, quoting Cameron: “A few 
days later he paid me $14.75 and then a small amount after that. The full amount 
was paid sometime between the delivery of policy and the 7th of December. No 
part of the compensation went to the Company until the 7th of December, which 
was in the thirty days’ grace. I did not know that at the time the payment of $14.75 
was made, Mr. Hase had consulted Dr: Green, and did not know he was suffering 
from a severe case of gastritis.” Cameron also stated that when the policy was 
delivered and the payment of $5.20 made, he personally extended credit to the 
insured on the balance. 

[5] The agent Cameron, clothed with authority to solicit business, take applica- 
tions, and deliver policies, will be presumed to have had authority to collect the 
first premium. The policy provides that all premiums, after the first, are payable 
at the home office, or to persons duly authorized to receive them. It is not con- 
tended that there was a lack of such authority and in the absence of a denial of 
his right to receive the first premium in installments during the thirty days of 
grace, it will also be presumed that the agent was acting for his principal in the 
method adopted for making these collections. 

[6] Cooley’s Briefs on Insurance, vol. 1 (2d Ed.), at pages 706 to 713, state 
the following rules: “Payment of the first premium to an authorized agent of an 
insurer intrusted with delivery of the policy is sufficient to bind the latter. If 
payment of the first premium is made to an agent of the company, the fact that 
the premium is not forwarded by the agent until after loss will not release the 
company. Likewise an insurance company will be bound if the first premium is 
paid to its agent, though he never remits it to the company, but, instead, converts 
the money to his own use. So, if a policy is delivered without the payment of the 
premium, the insurer must be held to have extended credit for such.” 

[7] In National Life & Accident Insurance Co. v. Threlkeld, 189 Ark. 165, 
70 S.W.(2d) 851, 853, it was said that, “A misrepresentation will not avoid the 
policy unless willfully or knowingly made with intent to deceive.” Citing Wilbon 
v. Wasington Fidelity National Insurance Co., 182 Ark. 57, 29 S.W.(2d) ; Met- 
ropolitan Life Insurance Co. v. Johnson, 105 Ark. 101, 150 S.W. 393. See, also, 
New York Life Insurance Co. v. Parker, 188 Ark.’ 39, 64 S.W.(2d) 556. : 

[8] There is no direct evidence that Hase knew he had any “ailment, disease 
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or disorder,” of a kind to impair his health and affect his insurability. The Cent- 
ury Dictionary defines “ailment” as “disease; indisposition; morbid affection of 
the body; not ordinarily applied to acute diseases.” The words “disease or 
disorder,” preceded by the word “ailment” in appellant’s printed form, with a 
comma following “ailment,” would indicate that “disease or disorder” are to be 
understood in the same sense as “ailment”; and, if so, then the converse would 
be true. 

[9] Evidence as to the insured’s lack of information as to the diseases enu- 
merated in question 24 is more convincing. Answers are not made warranties, 
and the insured was not required to enlarge upon the interrogatories, nor to 
interpret them in any sense other than that which the language employed and 
the circumstance of the inquiry suggest as being responsive. 

[10] This case calls for application of the further rule laid down by Cooley 
that “knowledge of the applicant is a determining factor in considering the 
truth or falsity of answers, where such answers are not made warranties; that 
a mere layman cannot be presumed to know the existence of a disease which a 
physician cannot discover, or about which physicians differ in opinion; that a 
statement that the applicant is in good health, or in sound health, does not 
necessarily mean perfect health or absolute freedom from every slight or 
temporary derangement of the functions of the organs. If the applicant is free 
from apparent sensible disease, and unconscious of any derangement of important 
organic functions, he may truthfully say that he is in good health, though he 
may have some slight or temporary indisposition.” 

[11] Finally, it is objected that the fee of $250 allowed appellee’s attorney 
is excessive. The amount recovered, with interest and penalty, was $1,700.50, 
and the fee is a little less than 15 per cent. In Metropolitan Casualty Insurance 
Co. v. Chambers, 136 Ark. 84, 206 S.W. 64, it was held that in a hotly contested 
case resulting in recovery of $4,500 on an accident policy, allowance of $750 
as attorney’s fee was not an abuse of discretoin. This would be 16.66 per cent. 
In AStna Life Insurance Co. v. Taylor, 128 Ark. 155, 193 S.W. 540, Ann.Cas.1918B, 
1122, a fee of $1,000 on an $8,000 recovery, or 12% per cent., was held not 
excessive. A fee of $500 allowed on a recovery of $2,000 was held excessive and 
reduced to $300, or 15 per cent., in Missouri State Life Insurance Co. v. Fodrea, 
185 Ark. 155, 46 S.W.(2d) 638. In other cases allowances have been reduced 
substantially below 12% per cent. There seems to be no fixed policy in consider- 
ing such fees, other than that discretion must not be abused. In this case, 
although the allowance is substantial when compared to the amount of recovery, 
= cannot say, as a matter of law, in the absence of proof, that it was unreason- 
able. 

Affirmed. 


MORIARTY v. CALIFORNIA WESTERN STATES LIFE INS. CO. 
(JOHNSON, Invener). Civ. 9908. 
District Court of Appeal, First District, Division 2, California. March 5, 1937. 
Rehearing Granted March 9, 1937. 
Rehearing Granted March 10, 1937. 
65 Pacific Reporter (2d) 842. 
1. EMPLOYEE. 

When corporation was adjudged bankrupt, it ceased to be an employer and 
its former employees ceased to be employees, as respects group insurance policies 
taken out by the corporation. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Superior Court, City and County of San Francisco; Franklin A. 
Griffin, Judge. 

Action on group life policy by Mervyl Moriarty against California Western 
States Life Insurance Company, wherein Mildred P. Johnson, individually and as 
executrix of the last will of Spencer Jackson Johnson, deceased, intervened. From 
an order granting defendant’s motion for new trial, plaintiff appeals. 

Affirmed. 


Livingston & Livingston, of San Francisco, for appellant. 
Hartley F. Peart, of San Francisco (Howard Hassard, of San Francisco, of 
counsel), for respondent. : 
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STURTEVANT, Justice. 

In an action brought to recover the amount due the beneficiary of Spencer J. 
Johnson, deceased, under a group insurance policy, the jury returned a verdict 
in favor of the plaintiff. The trial court granted the defendant’s motion for a new 
trial. From that order the plaintiff has appealed. 

After all of the parties had finished introducing evidence, the defendant made 
a motion that the jury be directed to bring in a verdict in its favor. The trial 
court denied that motion. Thereafter the defendant made a motion for a new trial. 
Later the motion was granted. The wording of the order granting the motion 
was as follows: “The motion for a new trial having been heretofore submitted 
to the court for decision, and the court having fully considered the same, it is 
ordered that the said motion for new trial be and the same is hereby granted upon 
the sole ground that the court erred in denying defendant’s motion for a directed 
verdict for the reason that the premium. which became due on January 19, 1932, 
on the policy described in the complaint was not paid within the grace period 
expiring February 19, 1932, and that defendant did not waive the payment thereof 
and is not estopped to forfeit said policy on account of such nonpayment.” The 
plaintiff asserts that the sole question presented by this appeal is whether the trial 
court erred in denying the defendant’s motion for a directed verdict and if it did 
not then it erred in granting the motion for a new trial and the order should be 
reversed. The defendant contends that in its motion for a new trial it made many 
assignments of error and if any one of said assignments was such that there has 
been a miscarriage of justice then the order should be affirmed. From the conclu- 
sion which we have reached it will not be necesssary to discuss anything excepting 
the order refusing to grant defendant’s motion for a directed verdict. 


Mullin-Acton Company and Mullin-Johnson Company were affiliated corpora- 
tions engaged in the insurance business in San Francisco. The uncontradicted tes- 
timony showed that Mullin-Johnson Company was the alter ego of Mullin-Acton 
Company and for reasons best known to the latter its brokers were incorporated 
and in that manner acted as the brokers.of Mullin-Acton Company. With the facts 
all known to both parties the insurance contract involved in this action was exe- 
cuted. It covered as one group nominal employees of both companies. On Septem- 
ber 18, 1931, the California Western States Life Insurance Company (then Western 
States Life) wrote a policy of group insurance upon the lives of the employees 
of the affiliated corporations. That document was known as the master contract 
of group insurance. The original was lost, but evidénce proving its contents was 
offered at the trial. To each employee a certificate was issued showing his interests 
under the master policy. By the terms of the policy the premium fell due on 
September 18, 1931, and monthly thereafter. A representative of Mullin-Johnson 
Company collected from its employees and a representative of the Mullin-Acton 
Company collected the amounts due from its employees and the latter company 
transmitted the premium moneys to the defendant’s home office. In that manner 
every premium was paid down to and including the month of November. As to 
each premium the practice was for the insurance company to send to the policy- 
holder a statement as to the amount of each premium as it fell due. Having 
received such statements with such notice so printed thereon, the policyholder was 
monthly advised as to the amount of the premium and the date the same was 
payable. Such a statement and such a notice went forward regarding the premium 
payable December 31, 1931. The policy provided thirty-one days as a period of 
grace. On January 14, 1932, Mullin-Acton Company drew and forwarded its check 
in the sum of $69.72. At that time Mullin-Acton Company was becoming financially 
embarrassed. On receiving the check the defendant did not immediately deposit it 
and when it did attempt to collect the check the bank on which it was drawn refused 
to pay the check because the bank had been compelled to exercise its banker’s lien 
to protect its own self and no funds remained to pay the check. In the meantime 
the creditors of Mullin-Acton Company filed an involuntary petition to have the 
latter adjudged a bankrupt. When the defendant was informed that said check had 
not been paid it sent Robert F. Benjamin to attempt to collect the amount of the 
check from the policyholder. He called on Mr. George H. Mullin, president of 
Mullin-Johnson Company and formerly president of Mullin-Acton Company. Mr. 
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Mullin advised him to call on Mr. Raymond A. Burr, the receiver in bankruptcy of 
Mullin-Acton Company. Benjamin did so, but without success, and when he 
returned to Mr. Mullin the latter caused another check to be issued and delivered 
to Mr. Benjamin. That check was cashed February 10, 1932. It paid the premium 
that fell due December 19, 1931. 

Apparently while straightening out the check tangle Mr. Mullin became aware 
of the dangerous condition in which the insurance of the employees was becoming 
involved. The pro rata contributions of the Mullin-Johnson Company amounted to 
$10.40. That sum he offered to pay Mr, Benjamin but he declined to accept it. In 
doing so he stated to Mr. Mullin that the bankruptcy of the Mullin-Acton Company 
had resulted in the appointment of a receiver, Mr. Burr, and that Mr. Burr refused 
to continue the policy so far as the employees of Mullin-Acton Company were 
concerned ; under those circumstances it was necessary to recalculate premiums; and 
until the latter step had been taken Mr. Benjamin did not know what sum or sums 
to collect. About this time several conversations were had between Mr. Mullin and 
Mr. Benjamin. No other tender was made to Mr. Benjamin, nor was any sum sent 
to the home office of the defendant. Affairs stood as stated above when, on Feb- 
ruary 24, 1932, Spencer J. Johnson died. The last date on which the premium which 
fell due January 19, 1932, could have been paid under the terms of the policy 
expired February 19, 1932—that is, five days before the date of the death of Mr. 
Johnson. 

[1, 2] The plaintiff does not claim the policyholder paid the premium but she 
asserts that the defendant is estopped from setting up that defense by reason of 
things said and done by Mr. Benjamin. The defendant replies that it is not estopped 
and quotes from the policy as follows: “Modifications and Authority. 18. No 
agent can make, alter or discharge this policy or extend the time for payment of 
premiums, nor can this policy be varied or altered, or its conditions waived or 
extended in any respect, except by the written agreement of the Company, signed 
by the President, or Vice-President, or Secretary, or Assistant Secretary, whose 
authority will not be delegated.” It was not claimed that Mr. Benjamin held any 
one of the offices mentioned in clause 18. Nor was there a particle of evidence 
that he was anything other than a special agent. His powers were, in general, 
expressed in his written appointment which provided: “The Company appoints the 
above-named its special agent, to solicit applications for insurance on the lives of 
individuals, to collect and pay over to the Company only such premiums as directed 
by the Company, to perform such other duties in connection therewith as shall be 
required by the Company, and for no other purpose whatsoever.” There was direct 
evidence that he was directed to collect the check returned “no funds.” There was 
no evidence he was authorized nor directed to make any contract for the defendant. 
Mr. Mullin, over the objection of the defendant and under the promise of the plain- 
tiff that the proof would be connected up later, testified that when Mr. Benjamin 
refused to accept the $10.40 tendered to him he stated that the policy was still in 
force and would continue in force until the defendant notified the insured of the 
amount of the recalculated premium. A motion to strike out was later made, but 
the motion was denied. The defendant asserts the testimony so given by Mr. Mullin 
was improperly received and that it tended to show that Mr. Benjamin attempted 
orally to modify a written contract which he did not have power either to write or 
to modify. The plaintiff contends that in this assertion the defendant is in error. 
The record before us does not show what was the fact. A document was introduced 
in evidence by the defendant which it claimed was a copy of the policy as written. 
That document was not copied by the reporter and the exhibits have not been 
brought up. Whether the contract contained covenants allowing a recalculation of 
the premium, and, if so, the terms of such covenants, we are not advised. By 
paragraph (b), subdivision 2, section 629b, Political Code it is provided that the 
policy, the application of the employer, and the application of the individual shall 
constitute the entire contract between the parties. No one of those papers is before 
us. By subdivision 1, secion 629b, Political Code it is provided that a policy of 
group insurance may issue to cover not less than fifty employees. When, as here, 
the number of the employees is reduced more than 50 per cent. by discharge and the 
number remaining is twenty-five or less, the record is silent as to the provisions of 
the contract applicable to such contingency. Under the uncontroverted facts, Mul- 





34 The Insurance Law Journal, Vol. 89 [July, 1937 


lin-Acton Company was the employer. Mullin-Johnson Company was the broker of 
the former. When Mullin-Acton Company was adjudged a bankrupt it ceased to 
be an employer. By the same token plaintiff's decedent and the other certificate 
holders ceased to be employees of Mullin-Acton Company. In paragraph (d), sub- 
division 2, section 629b, Political Code, it is provided that to each employee will be 
issued a certificate reciting that in case of the termination of the employment for 
any reason whatsoever the employee shall be entitled to have issued to him by the 
company upon application made to the company within thirty-one days a policy 
of life insurance, etc. But the record before us does not show whether the policy 
was so written nor the provisions relative thereto. It will be presumed that its 
provisions conformed to the law. Code Civ.Proc. § 1963, subd. 33. 

[3-5] The motion for a directed verdict was expressly directed to the issues of 
waiver and estoppel. The presumption is that the trial court correctly decided the 
motion for a new trial. As this record is presented to us it is clear we may not 
say the oral evidence of Mr. Mullin was competent, that the court properly received 
it, nor that the court properly denied the motion for a directed verdict. The bur- 
den rests with the plaintiff on this appeal. It follows that we may not say the trial 
court erred in granting the motion for a new trial on the ground on which it based 
its order. 

The order appealed from is affirmed. 

We concur: Nourse, P. J.; Spence, J. 


NEW YORK LIFE INS. CO. v. BRADFORD. No. 25902. 
Court of Appeals of Georgia, Division No. 2. Feb. 13, 1937. 
189 Southeastern Reporter 914. 
1. PROOF OF DISABILITY. 

Where disability insurer made declaration of recovery and refused to pay 
insured’s claim, without predicating refusal on failure of insured to furnish 
proof of his alleged disability, insured was not required to furnish proof before 
beginning suit on policy (Code 1933; § 56-831). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 
3. REFUND. 
_ Petition for disability insurance benefits held demurrable in so far as alleg- 
ing that insured was entitled to recover premiums paid insurer, where petition 
did not show that insured paid premiums under conditions justifying recovery 
thereof (Code 1933, § 20-1007). 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 
4. DENIAL OF LIABILITY. 


Petition for disability benefits, originally alleging disability by reason of 
fracture of thigh and amended to allege disability from rheumatism and neuritis, 
held not demurrable, in so far as alleging that insurer acted in bad faith in failing 
to pay claim, because petition failed to allege that due proof of rheumatism and 
neuritis had been submitted, where petition alleged that insured had written 
insurer that he continued to be totally and permanently disabled and offered 
to submit to examinations or furnish any desired information, but that insurer 
refused to continue disability payments for reasons other than failure to furnish 
due proof (Code 1933, § 56-706). 

(For other cases, see Insurance, Dec. Dig. § 638.) 

5. TOTAL DISABILITY. 

In action on policy for total and permanent disability benefits, charge cor- 
rectly defining total disability, followed by charge that it should be given prac- 
tical construction and that it was usually question of fact for jury, held not 
erroneous as misleading jury into believing that recovery would be authorized 
if total disability was proved, regardless whether disability was permanent or 
temporary, or as favoring insured. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

6. WAIVER. 

In action for total and permanent disability benefits, charge that refusal to 
pay not predicated on failure to furnish proof of loss or specific ground will be 
construed to be absolute refusal and that absolute refusal made before expiration 
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of time for furnishing proof of disability constitutes waiver thereof held not 
erroneous, 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

7. PRESUMPTION. 

In action for total and permanent disability benefits, charge that it was 
contended that policies specified that, if insurer paid for certain time, total and 
permanent disability was presumed, held harmful error, where no such conten- 
tion was made and policies provided that permanent disability should be 
presumed to be permanent whenever insured would presumably be totally 
disabled for life or after insured had been totally disabled for three consecutive 
months immediately preceding receipt of proof thereof. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Syllabus by the Court. . 

1-3..(a) The court did not err in overruling the grounds of the demurrer 
dealt with in the first and third divisions of the opinion. (b) The court erred in 
overruling the ground of the demurrer dealt with in the second division of the 
opinion, 

4-8. (a) The court did not err in overruling the grounds of the motion for 
new trial dealt with in the fourth, fifth, and eighth divisions of the opinion. 
(b) The courts erred in overruling the grounds of the motion for new trial dealt 
with in the sixth and seventh division of the opinion. 

9. Inasmuch as the case is being remanded for a new trial, ao ruling is 
made on the general grounds of the motion for new trial. 

Error from City Court of Reidsville; M. W. Eason, Judge. 

Suit by T. W. Bradford against the New York Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Reversed. 

Thomas W. Bradford brought suit on three insurance policies against New 
York Life Insurance Company, alleging: “1. [Naming the defendant.] 2. That on 
April 18, 1923, the said defendant issued to your petitioner a policy of insurance, 
the same being Policy number 9276000, wherein the said defendant contracted 
and agreed, in consideration of the annual payment of the sum of $26.40, to pay 
the petitioner the sum of $9.75 each month, in the event the petitioner became totally 
and permanently disabled, and is because of such disability wholly prevented from 
performing any work, following any occupation or engaging in any occupation or 
business for remuneration or profit. A copy of the material portions of said 
policy is hereto attached, marked exhibit ‘A’ and made a part of this petition. 3. 
[Similar allegation as to policy number 9275994, annual payment $27.81, and 
monthly payments of $9.74 for disability. Copy of policy attached as exhibit ‘B.’] 
4. [Similar allegation as to policy number 9 259046, annual payment $28.58, and 
monthly payments of $9.73 for disability. Copy of policy attached as exhibit ‘C.’] 
5. Petitioner alleges that on the — day of 1933, he became wholly and 
totally disabled from performing any work, following any occupation or engaging 
in any business for remuneration or profit, and that he has since that time remained 
wholly and totally disabled within the meaning of the terms of said contract, and is 
still so disabled. 6. Petitioner further alleges that he has furnished the said 
defendant with due proof of his disability, as required by said policy contracts, and 
complied with all of the conditions and requirements of said policies of insurance. 
That by reason of said disability and proof thereof furnished to the said defendant 
the said defendant paid to petitioner the said disability benefits until the first of 
January, 1935, but since the first of January, 1935, the said defendant has failed 
and refused to pay to petitioner any disability benefits whatsoever. 7. Petitioner 
alleges further that notwithstanding the fact that he has furnished defendant with 
due proof of his disability as provided in said policy contracts and has complied 
with all of the requirements of said policies of insurance, yet the defendant wholly 
fails and refuses to pay to petitioner the disability benefits from January 1, 1935, 
as provided for in said policies of insurance, to-wit: [Setting out a total of $233.76 
due on the three policies from January 1, 1935, to August 1, 1935, besides interest 
on each installment as due monthly on each policy.] 8. Petitioner says further 
that the said defendant has refused to pay the said disability benefits although 
demand has been made for the payment thereof more than sixty days prior to 
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the filing of this petition and that the refusal of the said defendant to pay said 
disability benefits is in bad faith, and that it has been necessary that petitioner 
employ an attorney to prosecute said matter and by reason of said refusal and bad 
faith the said defendant is indebted to petitioner all reasonable attorney’s fees, 
not less than $250. or some other reasonable amount. 9. That the disability herein 
referred to is the result of bodily injury and disease. 10. Petitioner says further 
that he has paid the annual premium of $26.40 under policy number 9 276000, the 
same having been paid during the month of May, 1935, and that he paid it while 
he was disabled, and under the terms of said insurance contract there was a 
waiver of the premiums, and petitioner paid same under protest and that he 
is entitled to a refund of the said sum of $26.40, besides interest at 7% per annum 
for said payment, and petitioner alleges that in addition to the disability benefits 
and scones attorney’s fees herein sued for, he sues for said sum of $26.40 annual 
premium aforesaid, and also for .the said sum of $4.83 dividends which were 
deducted from the amount due under said policy of insurance.” 

From copies of the policies attached as exhibits it is shown that the first was 
in the amount of $975, the second in the amount of $974, and the third in the 
amount of $973, and that each contained a provision that the insurer would pay to 
the insured $10 per $1,000 of the face of the policy each month if the insured 
became wholly and permanently disabled before the age of 60, subject to the terms 
and conditions in the clauses relating to disability benefits. The disability clauses 
in the second and third policies were identical, and those in the first policy were 
substantially the same, though differing somewhat in language and in sequence, 
and may be treated together as follows: “Section 1—Disability Benefits. 1. Total 
disability—Disability shall be deemed to be total whenever the insured is wholly 
disabled by bodily injury or disease, so that he is prevented thereby from engaging 
in any occupation whatsoever for remuneration or profit. 2. Permanent disability. 
—Disability shall be presumed to be permanent, (a) whenever the insured will pre- 
sumably be so totally disabled for life; (b) after the insured has been so totally 
disabled for not less than three consecutive months immediately preceding receipt 
of proof thereof. Benefits. Upon receipt at the company’s home office, before 
default in payment of premium, of due proof that the insured is totally and pre- 
sumably permanently disabled and that such disability occurred after the insurance 
under this policy took effect and before its anniversary on which the insured’s age at 
nearest birthday is 60 years, the following benefits will be granted: (a) Income 
payments.—The company will pay to the insured a monthly income of $10 per $1,000 
of the face of the policy during his lifetime and continued disability, beginning 
immediately on receipt of said proof. Any income payment due before the com- 
pany approves the proof of disability shall be payable upon such approval. If dis- 
ability results from insanity, income payments under this section will be paid to 
the beneficiary in lieu of the insured. (b) Waiver of premiums.—The company will 
waive payment of any premium falling due after approval of said proof and during 
such disability. Any premium paid prior to such approval is payable in accordance 
with the terms of the policy, but if due after receipt of proof will, if paid, be 
refunded upon approval of proof. 4, [Relating to restoration of policy in the event 
of default in the payment of premium.] 5. It is further agreed that the total and 
irrecoverable loss of the sight of both eyes, or of the use of both hands or of 
both feet, or of one hand and one foot, shall be considered total and permanent 
disability. 6. Recovery from disability. The company may from time to time 
demand due proof of the continuance of total disability, but not oftener than once a 
year after it has continued for two full years. Upon failure to furnish such proof, 
or if at any time it shall appear to the company that the insured is able to engage 
in any occupation for remuneration or profit, no further income payments shall 
be made nor premiums waived. 7. The sum payable in any settlement of the policy 
shall not be reduced by income payments made nor by premiums waived under 
the above provisions. Dividends, lodn and surrender values shall be the same 
as if the waived premiums had been fully paid. If any benefit under this section 1s 
unpaid at the time of the insured’s death it shall be payable to the person entitled 
to the proceeds of the policy. 8. These disability benefits will not apply if the 
disability of the insured shall result from self-inflicted injury or from military or 
naval service in time of war.” 

By one amendment the plaintiff alleged that the amount of $26.40, named as the 
annual payment to be made by the plaintiff under one policy, included $1.67 for the 
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disability benefits covered by the policy; that the amount of $27.81 in the second 
policy included $1.78 for disability benefits; and that the amount of $28.58 in the 
third policy included $1.84 for disability benefits, and also amended paragraph 5 
of the petition by adding at the end thereof: “That on October 21, 1933, plaintiff 
suffered a serious fracture of his right thigh, thereby becoming disabled under the 
provisions of his said policies of insurance, proof of his disability being submitted 
to the defendant, and his claim was recognized and admitted as true by paying 
to the plaintiff the sum of $29.22 a month until January 1, 1935, at which time said 
payments ceased, and defendant refused to make further payments. On or before 
January 1, 1935, the exact date being unknown for lack of information the plaintiff 
became disabled from other and additional ailments, said ailments causing the 
plaintiff to be totally and permanently disabled and prevented from engaging in any 
occupation or performing any work for remuneration or profit.” Paragraph 6 of 
the petition was also amended by adding at the end thereof the following: “And 
has not required nor requested the plaintiff to furnish any additional proof, but on 
the contrary has denied his claim although plaintiff by letter to the defendant, dated 
January 31, 1935, insisted that he was still permanently and totally disabled, said 
letter being addressed to the defendant at New York, N. Y., and in which letter he 
offered to submit to examination and furnish any additional information required, 
but no additional information has been requested. In addition, plaintiff wrote to 
the defendant under date of February 13, 1935, addressed to the defendant at New 
York, N. Y., at its home office, requesting to be advised whether additional evidence 
or proof was desired, and that he would furnish same upon request, but no request 
has been made, the defendant simply denying his claim and refusing to make 
further payments. The communications herein referred to were by letter, properly 
addressed to the defendant, stamped, containing the return address of the plaintiff 
and placed in the post office, and neither of said letters have returned to the plain- 
tiff.” Paragraph 8 was amended by adding at the end thereof: “That the refusal 
of the defendant to pay plaintiff’s claim was made in bad faith, in that said refusal 
was unfounded in law or in fact, the claim of plaintiff being in good faith and 
true.” Paragraph 10 was amended by adding: “In addition to the amount herein 
sued for, the plaintiff has also paid to the defendant the sum of $27.81 as the 
annual premium under policy number 9,275,994, the same having been paid on or 
about the Ist of November, 1935; and the plaintiff has also paid to defendant 
the sum of $28.58 as annual premium under policy number 9,259,046, the same 
having been paid on or about November 1, 1935, and under the terms and provisions 
of said insurance policies it is expressly stipulated and provided that in the event 
the plaintiff becomes wholly and permanently disabled before age 60, that all 
premiums are waived during the period of said disability, and plaintiff alleges that 
he was disabled at the time that said premiums were paid, as hereinabove alleged.” 
The petition was also amended by adding a new paragraph, numbered 11, as fol- 
lows: “That since the filing of this suit defendant has become indebted to the 
plaintiff in the further sum of $116.88, representing the monthly disability pay- 
ments due for the months of September, October, November and December, 1935, 
at the rate of $29.22 per month, under the policies described in said original peti- 
tion.” 

By another amendment paragraph 5 was amended by attaching copies of the 
letters referred to in said paragraph. These are referred to in the opinion. 

The defendant filed general and special demurrers, which were overruled, and 
exceptions pendente lite were duly filed. The grounds of the demurrers are 
dealt with in particularity in the opinion. The defendant also answered, denying 
liability and setting up that, though due proof of total and permanent disability 
because of a fractured femur had been made, and payments made to and including 
December, 1934, it had ascertained that the plaintiff had, on December 15, 1934, 
ceased to be so disabled and had resumed his usual and customary business duties, 
and that, therefore, it had refused to continue the payments; that it had received 
no claim or notice that the plaintiff was suffering and disabled from any additional 
ailment consisting of rheumatism and neuritis, and had no notice of plaintiff's 
claim for disability by reason of such ailments until the filing of his first amendment 
on December 10, 1935; that it had never been notified so that it could investigate 
and ascertain whether such disability really existed; and that it was never furnished 
with due proof thereof as provided in the policies or of any proof that such 
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disability existed except the statements made in plaintiff's amendment. It admitted 
that it had received the letters referred to by the plaintiff’s amendment, but averred 
that the same contained no suggestion that the plaintiff was suffering from any 
disability except that of a fracture of his right thigh bone, and that, having. no 
information that any other disability was claimed, it required no further evidence 
from the plaintiff, having ascertained that he had completely recovered from the 
said fracture. 

The jury returned a verdict in favor of the plaintiff for $521.09 and for $130.27 
as attorney’s fees, and judgment was entered accordingly. The defendant filed a 
motion for new trial on the general grounds, and by an amendment added several 
special grounds. The court overruled the motion, and the defendant excepted. 
Error is assigned on the judgment overruling the demurrers and the judgment 
overruling the motion for new trial. 

C. L. Cowart, of Glennville, and A. S. Bradley, of Swainsboro, for plaintiff 
in error. 

B. D. Dubberly, of Glennville, and G. B. Everitt, of Reidsville, for defendant 
in error. 

SuTrTon, Judge. 

{1] 1. To paragraph 6 of the plaintiff’s petition alleging that due proof of 
disability had been furnished the defendant, the latter demurred on the ground that 
such statement was a mere conclusion without any allegation as to what was 
contained in the proof or to whom made. The plaintiff then amended by setting 
out that the defendant had subsequently denied his claim, although the plaintiff 
had by letter to defendant under date of January 31, 1935, insisted that he was 
still totally and permanently disabled and offered to submit to examination by 
physicians and furnish any further information that might be required, and also 
by letter under date of February 13, 1935, again insisting that he was so disabled 
and unable to work, and offering to submit to any examination or furnish any 
desired information, but that the defendant persisted in its refusal to pay the 
disability benefits. The defendant then demurred to the paragraph on the ground 
that there was no allegation that, as to the disability originating on or before 
January 1, 1935, as alleged in the petition by amendment, any due proof had been 
submitted or that any demand had been made for payments because of such dis- 
ability caused by rheumatism and neuritis. The plaintiff then further amended by 
setting out copies of the letters referred to. It is apparent that in refusing to 
continue payments, the defendant did not have in mind any disability of the plaintiff 
other than that originating from a gunshot wound, as the plaintiff had not, accord- 
ing to the exhibits, or from any allegation in the petition, reported any disability 
from rheumatism or neuritis as was subsequently alleged by amendment to have 
arisen “on or before January 1, 1935,” and to have existed since. Nevertheless, the 
defendant did know, as shown by the letters from the plaintiff, that the latter was 
claiming to be still disabled. If he was totally and permanently disabled from 
the original gunshot wound, or totally and permanently disabled because the dis- 
ability had continued by reason of aggravation by rheumatism and neuritis, or 
totally and permanently disabled because of rheumatism and neuritis, independent 
of the gunshot wound, he was so disabled as to be entitled, under the policies, 
to the monthly payments on complying with the terms of the policy as to furnishing 
due proof, or if, on being notified by the plaintiff that he was totally and per- 
manently disabled within the meaning of the policies, the defendant refused to 
make payment, without predicating its refusal on any failure of the plaintiff to 
make proof on demand by the defendant. “Every insurer shall have a right to 
prescribe regulations as to notice and preliminary proof of loss, which shall be 
substantially complied with by the assured: Provided, the same shall be made known 
at the time of the insurance, and shall not be materially changed during the exist- 
ence of the contract. An absolute refusal to pay shall waive a compliance with 
these preliminaries.” Code, § 56-831; Harp v. Fireman’s Fund Insurance Co., 
130 Ga. 726, 730, 61 S.E. 704, 14 Ann.Cas. 299; National Life Insurance Co. v. Jack- 
son, 18 Ga.App. 494, 89 S.E. 633; Holmes v. Atlanta Life Insurance Co., 50 Ga.App. 
622(1), 178 S.E. 766; Patrick v. Travelers’ Insurance Co., 51 Ga.App. 253, 256, 180 
S.E. 141. Under the allegations, as amended, it was not necessary for the plaintiff 
to furnish proof of loss before beginning suit, it being shown that the defendant 
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had made a declaration of recovery and had refused to pay the claim, without 
predicating its refusal on the failure of the plaintiff to furnish proof of his alleged 
disability. The court did not err in overruling this ground of the demurrer. 

[2] (b) It is also contended by the demurrer that by amending paragraph 6 
and setting up that “on or before January 1, 1935,” the plaintiff became disabled 
from other and additional ailments, the said ailments consisting of rheumatism and 
neuritis, causing the plaintiff to be totally and permanently disabled and preventing 
him from engaging in any occupation or performing any work for remuneration or 
profit, he thereby alleged a new cause of action. “Facts, alone or in conjunction 
with purely substantive law, do not give a right of action, but are alleged in order to 
show a wrong which has called into operation the remedial law which gives the 
right of action. The facts are merely the means, and not the end. They do not 
constitute the cause of action, but they show its existence by making the wrong 
appear. ‘The thing, therefore, which, in contemplation of law, as its cause, 
becomes a ground for action, is not the group of facts alleged in a declaration, 
bill, or indictment; but the result of these in a legal wrong, the existence of which, 
if true, they conclusively evince,’ Sibley, Right to and Cause for Action, 48. Dif- 
ferent facts may be alleged, separately or cumulatively, to show the same wrong; 
and the number and variety of the facts alleged will not make more than one 
cause of action, so long as but one wrong is shown. A single wrong will not be 
made plural by alleging that it is made up of a number of constituent parts.” City 
of Columbus v. Anglin, 120 Ga. 785, 792, 48 S.E. 318, 320. The wrong complained 
of in the petition is that the defendant has violated the right of the plaintiff under 
the policies to be paid certain monthly disability payments by the defendant in the 
event of total and permanent disability. The petition alleges that he became totally 
and permanently disabled in 1933, and has continued to be so disabled within the 
meaning of the terms of the contracts of insurance, and that he was so disabled 
at the time of the filing of the petition on October 20, 1935. By amendment he 
fixed the beginning of such disability as October 21, 1933, at which time according 
to his allegations, he suffered a serious fracture of the right thigh bone, and that 
due proof was submitted to and accepted by the defendants, who thereupon made 
regular disability payments of $29.22 per month until January 1, 1935. He further 
alleges by the amendment that on or before January 1, 1935, he became totally and 
permanently disabled from rheumatism and neuritis. It is clear that the plaintiff 
is setting up that he has been totally and permanently disabled since on or before 
January 1, 1935, to the date of the filing of the petition; that he claims such dis- 
ability by reason of bodilv injury and disease arising from a fracture of the right 
thigh bone; and that he also claims such disability by reason of bodily injury and 
disease arising from rheumatism and neuritis. In other words, he asserts a state 
of continuing disability throughout one period, although arising from multiple 
causes. The basis of his claim is the alleged total and permanent disability, 
however it may be explained. “So long as the facts added by the amendment, 
however different they may be from those alleged in the original petition, show 
substantially the same wrong in respect to the same transaction, the amendment 
is not objectionable as adding a new and distinct cause of action.” City of Columbus 
v. Anglin, supra. The amendment in the present case did not add a new cause 
of action. That this is true may be tested by several considerations. One illustra- 
tion will suffice. Suppose that the plaintiff had proceeded only on the theory that 
his disability was brought about by the fractured thigh, that he had been paid 
monthly disability payments of $29.22 up until the trial of the case, and suppose 
further that the insured had later brought a suit for disability payments alleged 
to be due for the same period because his disability arose out of bodily injury and 
disease caused by rheumatism and neuritis, could any one contend seriously that 
the suit might be maintained? Obviously not. But, if it could be said that the 
facts set up two causes of actions, two wrongs done to the plaintiff, he would not 
be debarred, by being paid in the first instance, from maintaining the suit in the 
second instance. In the present case the plaintiff set up one wrong, notwithstanding 
that he set up different facts to illustrate his disability, and the court did not err in 
overuling the demurrer on the ground that the amendment added a new cause of 
action. 

[3] 2. The defendant also demurred in two grounds to the allegations of the 
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petition that the plaintiff was entitled to recover premiums amounting to $82.79, 
on the ground that it did not appear therefrom that he was entitled to recover such 
premiums. Code, § 20-1007, provides: “Payments of taxes or other claims, made 
through ignorance of the law, or where the facts are all known, and there is no 
misplaced confidence and no artifice, deception, or fraudulent practice used by the 
other party, are deemed voluntary, and cannot be recovered back, unless made 
under an urgent and immediate necessity therefor, or to release person or property 
from detention, or to prevent an immediate seizure of person or property. Filing 
a protest at the time of payment does not change the rule.” See, also, New York 
Life Insurance Co. v. Williamson, 53 Ga.App. 28(1-a), 184 S.E. 755. It not appear- 
ing from the allegations of the petition that the plaintiff paid the premiums under 
any of the conditions named in the authorities cited as justifying recovery, the 
court erred in overruling this ground of the demurrer. 

[4] 3. Another ground of the demurrer complained that the allegations in 
paragraph 8 of the petition that the defendant acted in bad faith was a conclusion 
of the pleader, not based on the pleaded facts, and that the plaintiff is not shown 
to be entitled to attorney’s fees, it being contended that, if the petition as amended 
failed to allege that due proof of the “newly claimed illness” had ever been submit- 
ted; the allegations as to bad faith must fall. Where a state of disability once 
exists, it is immaterial, as to the fact of its continuance, whether such continuance 
is caused by the original bodily injury or disease or by other and distinct bodily 
injury or disease. And “in a suit on a health and accident policy, which contains 
provisions that give to the insurer the right to demand proofs of the continuance 
of a total disability once acknowledged by the company and on which it is paying 
benefits, it is not necessary to allege that such proofs of continued disability have 
been furnished. The demand for such additional proofs and the refusal to comply 
with such demand is a matter of defense.” Guardian Life Insurance Co. v. Snow, 
51 Ga.App. 280(1), 180 S.E. 241. It was alleged in the petition, in aid of the 
allegation of bad faith, that the plaintiff had on two occasions advised the defend- 
ant by letter that he continued to be totally and permanently disabled, and offering 
to submit to physical examinations or furnish any desired information, but that 
the defendant refused to continue the disability payments, such refusal not being 
predicated on any failure of the plaintiff to furnish due proof. Under these cir- 
cumstances it was for the jury to say whether or not the refusal was in bad faith 
and whether attorney’s fees should be allowed. Code, § 56-706; Continental Aid 
Association v. Hand, 22 Ga.App. 726(2), 97 S.E. 206; Central Manufacturers’ 
Mutual Insurance Co. v. Graham, 24 Ga.App. 199(4), 99 S.E. 434; New York Life 
Insurance Co. v. Williamson, supra, 53 Ga.App. 28, at page 37, 184 S.E. 755. The 
court did not err in overruling this ground of the demurrer. 

[5] 4. Error is assigned on the charge of the court: “Now, he alleges total 
disability. Now total disability has been defined that total disability exists when 
one is wholly disabled from pursuing the usual and customary duties of his employ- 
ment on which he depends for a living. When the insured is incapacitated from 
performing any substantial part of his ordinary duties, a case of total disability is 
presented, although he is still able to perform some parts of his work. Total 
disability is inability to do substantially all of the material acts necessary to the 
transaction of the insured’s occupation, in substantially his customary and usual 
manner, Total disability does not mean absolute physical inability to work at one’s 
occupation, or to pursue some occupation for wages or gain; but it exists if the 
injury or disease of the insured is such that common care and prudence require 
that he desist, and he does in fact desist, from transacting his business. In such 
cases total disability exists.” It being contended that the same was calculated to 
mislead, and did mislead, the jury into believing that if total disability was proven 
the plaintiff would be entitled to recover, regardless of whether the disability was 
permanent or temporary, and that the court should have instructed the jury that 
the plainiff would be entitled to recover only in the event such total disability was 
permanent, such error not being cured elsewhere in the charge, and that it was 
error in that, having used the language just quoted, the court immediately charged 
the jury that “total disability, irrespective of the technical variations in the language 
employed, should be given a rational and practical construction. The phrase is a 
relative term, depending upon the circumstances and peculiar facts of each case, 
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and is usually a question of fact to be determined by the court or jury trying the 
case,” it being contended that the charge first quoted, taken in connection with that 
last above quoted, unnecessarily and favorably stressed the charge in favor of the 
plaintiff. The quoted portion of the charge as to total disability was a correct 
definition thereof, as laid down in Cato vy. Aitna Life Insurance Co., 164 Ga. 392, 
138 S.E. 787, and was not erroneous for any reason assigned. 

[6] 5. Error is also assigned on the charge of the court, that “Now, gentlemen, 
on the question of notice. A refusal without making known the fact that it is 
predicated upon the failure to furnish proof of loss, or some specific ground other 
than a denial of all liability, will be construed to be an absolute refusal. If the 
company fails to pay because of failure to furnish proof of loss, good faith 
requires that it make this fact known. An absolute refusal by the insurer to pay, 
made before the expiration of the time within which the insured had to furnish 
proof of disability, will be a waiver thereof; but such refusal made after such time 
had expired will not be a waiver.” The charge was not error, and the assignment 
of error is controlled by the ruling and the authorities cited in the first division of 
the opinion. 

7] 6. Error is also assigned on the charge of the court: “Now, gentlemen, 
those are the two main questions in this case. Now, the contention of the plaintiff 
is that he was totally disabled at a certain time, you will remember from the tes- 
timony, and that the company paid him benefits for his disability for a certain 
length of time, and, without giving him any reason therefor, they ceased and refused 
to continue those payments. He goes further and contends that, while they 
refused to pay, he was making demand for payment for his disability. Now, it is 
contended that the policies specify that if they pay for a certain length of time, 
total disability is presumed, and permanent disability is presumed; and it is alleged 
that condition was in this policy and in this case. It is further contended on the 
part of the plaintiff that while he was totally and permanently disabled he made 
certain payments of premiums to the company, which were waived in his contract 
of insurance by reason of his total and permanent disability, and that he is entitled 
to have that paid back to him. He goes further than that and alleges that the 
company has shown bad faith, and they not only refused to pay after demand 
was made and they did not demand strict proof; or any proof, of disability and 
forced him in the maintenance of his rights to employ counsel and go into the 
courts and file suit to collect the sums alleged, and, therefore, that he is entitled 
to attorney’s fees.” It being contended that the statement of the contentions of 
the plaintiff were not based on any proven facts and was erroneous because: “(a) 
All of the evidence clearly establishing the fact that the plaintiff had been orig- 
inally disabled due to a fractured thigh bone, that disability benefits had been paid 
for a period of time and the letters of the defendant pleaded and introduced in 
evidence clearly showed that the defendant had discontinued the payment of bene- 
fits by reason of its claim that there had been a recovery from the disability due 
to the cause above named, and such letters had been received by the plaintiff. (b) 
The statement that if the defendant paid for a certain length of time, disability 
is presumed, is contrary to the terms of the policy sued upon, which simply 
provides that if total disability continues for a period of three months it shall 
be presumed to be permanent. (c) The charge and statement of the contentions 
of the plaintiff unduly stress such contentions, not accompanied by a corresponding 
presentation of the contentions of the defendant.” In stating the contentions as 
quoted above, the court erred in the following respects, but not otherwise: (a) In 
stating that “It is contended that the policies specify that if they pay for a certain 
length of time, total disability is presumed, and permanent disability is presumed; 
and it is alleged that condition was in this policy and in this case.” The policies, 
as shown by the exhibits attached to the petition, did not provide, and the plaintiff 
did not contend, as stated by the court, that total and permanent disability would 
be presumed “if the defendant paid for a certain length of time.” The policies 
provided in “section 1, disability benefits,” that “1. Total disability. Disability shall 
be deemed to be total whenever the insured is wholly disabled by bodily injury 
or disease, so that he is prevented thereby from engaging in any occupation what- 
soever for remuneration or profit. 2, Permanent disability. Disability shall be 
presumed to be permanent, (a) whenever the insured will presumably be so totally 
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disabled for life; (b) after the insured has been so totally disabled for not less 
than three consecutive months immediately preceding receipt of proof thereof.” 
Under the quoted excerpt of the charge the jury might have been misled into 
erroneously believing that the plaintiff contended, and that the policies provided 
that total and permanent disability would be presumed to exist “if the defendant 
paid for a certain length of time,” which was clearly erroneous and harmful to 
the defendant, putting upon it a burden, not required by law, of overcoming a 
presumption that did not exist. (b) In stating the contentions of the plaintiff as 
to recovery of premiums paid by him under the circumstances alleged in the peti- 
tion. Under the ruling in the second division of the opinion, this contention should 
have been eliminated from the consideration of the jury. The court erred in over- 
ruling this ground of the motion in the respects mentioned. 

7. The assignment of error on the charge of the court as to recovery of certain 
premiums voluntarily paid by the plaintiff to the defendant is meritorious and is 
controlled by the ruling in the second division of the opinion. 

[8] 8 Error is also assigned on the failure of the court to charge as to the 
burden of proof and to charge the definition of “preponderance of the evidence.” 
In thé absence of a timely request it is not error for the court to fail to charge as 
to the burden of proof. Brooks v. Griffin, 10 Ga.App. 497(5), 73 S.E. 752; Askew 
v. Amos, 147 Ga. 613(5), 95 S.E. 5. The same rule applies as to the failure of 
the court to define the meaning of “preponderance of evidence.” Tallulah Falls 
Railway Co. v. Taylor, 20 Ga.App. 786(2), 93 S.E. 533; Day v. Bank of Sparks, 
26 Ga.App. 718, 107 S.E. 272; Georgia Southern & F. Railway Co. v. Young Invest- 
ment Co., 119 Ga. 513(2), 46 S.E. 644; Seaboard Air-Line Ry. v. Randolph, 136 
Ga. 505(4), 71 S.E. 887; Caison v. State, 171 Ga. 1, 9, 154 S.E. 337. 

9. Inasmuch as the case is being ‘remanded for another trial on account of 
the errors referred to in the foregoing opinion, it is unnecessary to rule on the 
general grounds of the motion for new trial. 

Judgment reversed. 

Felton, J., concurs. 

Stephens, P. J., disqualified. 


MAVRIKIS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 25876. 
Court of Appeals of Georgia, Division No. 2. Feb. 13, 1937. 
190 Southeastern Reporter 41. 
1. PROOF OF DISABILITY. 

That insured’s incapacity and his family’s ignorance of life policy providing 
for waiver of premiums on proof of disability prevented such proof did not avoid 
ferfeiutre. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. PAID UP INSURANCE. 

Paid-up insurance available to life insured on default held, under terms of 
policy, to be such amount as cash surrender value would purchase when applied 
as net single premium at attained age of insured, cash surrender value being 
cash or loan value of policy, less any indebtedness thereon, as against contention 
that indebtedness should not be deducted from cash or loan value at time of 
default, but from amount of paid-up insurance. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Syllabus bv the Court. 

1. Under the stipulations in the insurance contract sued on, that “the company 
agrees to pay for the insured the premiums thereafter becoming due thereon, if 
the insured, before attaining the age of sixty years, after paying at least one full 
annual premium and before default in payment of any subsequent premium, 
shall furnish satisfactory proof to the company at its home office, accepted by it 
in writing, that he has become wholly and permanently disabled by bodily injury 
or disease, so that he is and will be for life continuously and wholly prevented 
thereby from performing any work or transacting any business, for compensation 
or profit, or from following any gainful occupation,” such proof was a condition 
precedent to the payment of such premium, and the fact that, because of his 
incapacity from a brain disease, the insured could not make proof, and that no 
one else could make such proof for him, because they did not know of the 
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existence of this insurance contract, did not have the effect of keeping the policy 
in force until the death of the insured. Therefore, the first count of the petition 
did not set out a cause of action. 

2. Under the stipulations of the contract of insurance, appearing in para- 
graphs 11, 13, and 14 thereof (the same being set out in the opinion), the 
amount of paid-up insurance available to the insured on default in the payment 
of premiums, after premiums had been paid for three years, would be such an 
amount as the cash surrender value would purchase when applied as a net single 
premium at the attained age of the insured, and the cash surrender value would 
be the cash or loan value of the policy, less any indebtedness thereon. 

_The court did not err in sustaining the general demurrer to count 2 of the 
petition. 

Error fom City Court of Savannah; Alex R. MacDonell, Judge. 

Suit by Mrs. Helen Mavrikis against the National Life & Accident Insurance 
Company. To review a judgment sustaining general demurrers to each count 
of the petition, plaintiff brings error. 

Affirmed. 

Mrs. Helen Mavrikis, as beneficiary, brought suit on a life insurance policy 
for $2,500 issued by the defendant company to Charles Peter Mavrikis on 
March 3, 1926, the same being in lieu of another policy, and was to run from 
August 1, 1925, the premiums being payable semiannually. The contract of 
insurance contained the following stipulations: 

“Par. 11. Cash loans. At any time after premiums have been paid hereon 
for three full years, the company will lend to the insured within sixty days after 
written request, upon proper assignment of this policy to the company, and on 
the sole security thereof, an amount not exceeding the loan value of this policy 
at the end of the the then current policy year as provided in the table of values 
(p. 14) herein contained, less any indebtedness to the company hereon or secured 
hereby and any unpaid balance of the premium for the said policy year. Such 
loans shall bear interest at the rate of six per cent per annum, payable in advance 
to the next anniversary of the policy, with the privilege of partial or complete 
prepayment at any time with refund of unearned interest, if any. If interest is 
not paid when due, it shall be added to the principal and bear interest at the 
same rate. Failure to repay such loan or interest thereon shall not avoid this 
policy unless and until the total indebtedness thereon or secured thereby shall 
equal the loan value, nor until thirty-one days after notice shall have been 
mailed to the last known address of the insured and any assignee of record at 
the home office; but failure to repay such loan after the total indebtedness, as 
aforesaid, shall equal said loan value, and after giving such notice, shall render 
this policy void.” 3 

“Par. 13. Non-forfeiture provisions. After premiums have been paid hereon 
for three full years, in case of default in the payment of any premium or instal- 
ment thereof at the expiration of period of grace, this policy will automatically 
be commutated to unconditional non-forfeitable paid-up life insurance of an 
amount computed according to the table of paid-up values in paragraph 14 
hereof.” 

“Par. 14. Table of Values. (Referred to in paragraphs 10, 11, and 13.) The 
values in the following table are for full paid policy years, subject to any 
indebtedness and will be adjusted proportionately for additional installments of 
premiums beyond the full paid policy years. The insurance benefits provided in 
paragraph 13 will be such as the cash surrender value at time of default will 
purchase, applied as a net single premium at the attained age of the insured, 
according to the American experience table of mortality, with interest at the rate 
of three and one-half per cent. per annum, which table of mortality and interest 
assumption is the basis for computing the reserves on this policy.” 

Under paragraph 14 the following figures, among others, appear: 


“After policy For each $500 of face amount. 
has been in Cash or loan Paid-up 
force for Yrs. value Insurance. 


8 $77 

9 $90 

10 $103 
A total and permanent disability contract was issued in connection with the 
policy here sued on, containing the following provisions: “In consideration of 
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the continuance of policy No. 71303 on the life of Charles Peter Mavrikis, the 
company agrees to pay for the insured the premiums thereafter becoming due 
thereon, if the insured, before attaining the age of sixty years, after paying at 
least one full annual premium and before default in payment of any subsequent 
premium, shall furnish satisfactory proof to the company at its home office, 
accepted by it in writing, that he has become wholly and permanently disabled 
by bodily injury or disease, so that he is and will be for life continuously and 
wholly prevented thereby from performing any work or transacting any business, 
for compensation or profit, or from following any gainful occupation. Premiums 
so paid by the company shall continue said policy in force, and all values therein 
provided shall increase, in the same manner and to the same extent as if paid by 
the insured, shall constitute no lien or indebtedness against the policy, and shall 
not be deductible from any settlement thereunder. * * * 

“Provided: That notwithstanding proof of disability may have been accepted 
by the company as satisfactory, the insured shall at any time, but not oftener 
than once a year, on demand, furnish the company satisfactory proof, including 
physical examination by a physician of the company’s selection, if required, of the 
continuance of such disability ; and if the insured shall fail to furnish satisfactory 
proof, or if it shall appear to the company that the insured is able to perform 
any work, transact any business or to follow any occupation whatsoever for 
compensation, gain or profit, the company’s obligation to pay such premiums shall 
cease and all premiums thereafter falling due must be paid by the insured in 
conformity with the terms of said policy, 


“This supplemental contract is attached to and forms a part of the policy first 
herein described and is subject to all its terms and provisions. It shall terminate 
upon the termination, forfeiture, cancellation or exchange of said policy, and the 
company shall not be obligated to issue any similar contract in connection with 
any substituted policy which may thereafter be issued in exchange therefor. 
x**ee” 

The petition was in two counts. In the first count it was alleged that the 
premium payable on said policy on August 1, 1934, was paid, and that the 
deceased had failed to pay the quarterly premium that was due on November 1, 
1934, either at that time or within the period of grace, which expired on 
December 1, 1934; that in August, 1934, the insured had not attained the age of 
sixty years, and had become wholly and permanently disabled by bodily disease so 
that he became for life continuously and wholly prevented from performing any 
work or transacting any business ‘for compensation or profit, or from following 
any gainful occupation, and that, in addition to the entife and permanent disable- 
ment bv bodily disease, he had also become incapacitated by reason of a brain 
disease so that he became incompetent and it was impossible for him to furnish 
proof to the defendant at its home office of his having become wholly and per- 
manently disabled by such bodily disease; that neither the plaintiff nor any 
member of her family had any knowledge of the existence of the total and 
permanent disability rider to said policy until after the death of the insured; 
that the insured never recovered from his physcial or his mental disability, and 
that he died on January 9, 1936; that due proof of death has been filed with the 
defendant, and that it failed and refused to pay the amount of the policy; that 
by reason of the mental disease with which the insured became afflicted prior 
to his default in the payment of said premium, he was legally excused and 
relieved from the requirement of such total and permanent disability rider that 
he should furnish proof to the company of his disablement; that except with 
regard to furnishing proof to the company, as provided for in said disability rider, 
all provisions of said policy and said rider were fulfilled by the insured, and that 
his mental disability excused him legally from furnishing said proof, and that 
under the provisions of said rider he became entitled to have said defendant pay 
all premiums thereafter becoming due thereon, which would have kept the policy 
in good standing until the time of his death. The plaintiff in this count sues for 
$2,500, the amount of the policy. 


In the second count plaintiff seeks to recover less than the face value of the 
policy under the nonforfeiture provisions thereof, as above set forth. It is alleged 
that the policy ran from August 1, 1925, to December 1, 1934, before the default 
finally occurred, a period of from nine to ten years; that under the table of 
values above set forth the cash or loan value at nine years would be $90 for each 
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$500 of the face amount of the policy, and for ten years the sum of $103 for 
each $500 of the face amount of the policy; the policy being for $2,500, the cash 
or loan value for nine years would be $480, and for ten years it would be $515; 
that according to this same table the paid-up insurance for nine years would 
be $225 for each $500, or $1,125, and for ten years $251 for each $500 of insurance, 
or $1,255; that the insured had borrowed $399.11 on this policy, and a judgment 
for $855 was prayed for under the second count. In this count it was alleged 
that the defendant had tendered and offered to pay the plaintiff $152, this being 
the amount it claimed that it owed the plaintiff, as beneficiary, under this policy. 

The defendant filed general and special demurrers to both counts of the 
petition. The court sustained the general demurrer to each count, and the plain- 
tiff excepted. 

Gazan, Walsh & Bernstein, of Savannah, for plaintiff in error. 

Oliver & Oliver, of Savannah, for defendant in error. 

Sutton, Judge (after stating the foregoing facts). 

[1] 1. The court properly sustained the general demurrer to count 1 of the 
plaintiff’s petition. This feature of the case is controlled by Northwestern Mutual 
Life Ins. Co. v. Dean, 43 Ga.App. 67, 157 S.E. 878, Dean v. Northwestern Mutual 
Life Ins. Co., 175 Ga. 321, 165 S.E. 235, and by Smith v. Travelers’ Insurance Co., 
177 Ga. 589, 171 S.E. 121. 

[2] 2. The policy contained provisions for its commutation into fully paid 
nonforfeitable life insurance in accordance with the provisions and_ stipulations 
contained in paragraphs 11, 13, and 14 thereof, and the controversy between the 
parties hereto grows out of the different constructions they place on these pro- 
visions of the contract which are set out in the foregoing statement of facts. 
Paragraph 13 provides, in part: “After premiums have been paid hereon for three 
full years, in case of default in the payment of any premium or instalment thereof 
at the expiration of period of grace, this policy will auomatically be commuted 
to unconditional nonforfeitable paid-up life insurance of an amount computed 
according to the table of paid-up values in paragraph 14 hereof.” Paragraph 14 
provides: “The values in the following table are for full paid policy years, subject 
to any indebtedness and will be adjusted proportionately for additional instal- 
ments of premiums beyond the full paid policy years. The insurance benefits 
provided in paragraph 13 will be such as the cash surrender value at time. of 
default will purchase, applied as a net single premium at the attained age of the 
insured, according to the American experience table of mortality, with interest 
at the rate of three and one-half per cent. per annum, which table of mortality 
and interest assumption is the basis for computing the reserves on this policy.” 
It will be noted that the values set out in the table in this paragraph are “sub- 
ject to any indebtedness,” and that “the insurance benefits provided in paragraph 
13 will be such as the cash surrender value at time of default will purchase. * * * ” 
Paragraph 11 provides that after premiums have been paid for as much as three 
years, the company will lend to the insured an amount not exceeding the loan 
value as provided by table of values in paragraph 14, less any indebtedness of 
the insured to the company. The cash or loan value of the policy at the end of 
the ninth year, according to the table of values in paragraph 14, is $90 for each 
$500 of insurance, or $450, as the face of the present policy is $2,500; and the 
paid-up insurance, according to this table, is $225 for each $500, or $1,125. It is 
alleged in the petition that the insured had borrowed $399.11 from the company. 
The plaintiff contends that this indebtedness should not be deducted from the 
cash or loan value at the time of the default, but from the amount of paid-up 
insurance after applying the full cash-surrender or loan value (without regard 
to indebtedness) as a net premium to acquire the paid-up insurance. The 
defendant contends that the alleged indebtedness should be deducted from the 
cash or loan value, and it is alleged by the plaintiff that the defendant had 
tendered the amount due, according to its contention. The cash or loan value 
of the policy is built up by the payment of premiums, and the cash-surrender 
value would necessarily be the loan value, less any indebtedness. From the 
terms of the policy, as stipulated in the three paragraphs just referred to we 
think it clear that the amount of paid-up insurance available to the insured on 
default in the payment of premiums, after premiums had been paid for three 
years, would be such as the cash-surrender value would purchase when applied 
as a net single premium at the attained age of the insured, and that the cash 
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surrender value would be the cash or loan value of the policy, less any indebted- 

ness thereon. The plaintiff was therefore entitled to recover under count 2 

only the amount tendered by the defendant, and the court correctly so held on the 

ruling on the demurrer to this count. 
Judgment affirmed. 

Stephens, P. J., and Felton, J., concur. 


JEFFERSON STANDARD LIFE INS. CO. v. BENTLEY. No. 25982. 
Court of Appeals of Georgia, Division No. 1. Feb. 20, 1937. 
190 Southeastern Reporter (2d) 50. 
3. CAUSE OF LOSS. 
Petition on life policy which alleged that insured was found alone in his room 
on bed, dead from pistol wound in chest, held not specially demurrable on ground 
that it did not appear whether insured shot himself or was shot by another. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
4. CAUSE OF LOSS. 

Petition on life policy which alleged that insured was found alone in his 
room on bed, dead from pistol wound in chest, held not specially demurrable for 
failure to set out facts surrounding shooting. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

6. INTOXICATION. 

Whether representation in life insured’s application that he had not used 
intoxicants for five years immediately preceding date of application was false held 
for jury, notwithstanding positive testimony of insurer’s witnesses that they had 
seen insured drink and had seen him intoxicated during period in question, in view 
of testimony impeaching insurer’s witnesses and negative testimony of relatives 
and acquaintances that they had never seen or known insured to use intoxicants 


(Code 1933, §§ 38-111, 38-1802, 38-1804, 38-1806). 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
7. PRESUMPTION. 


In action on life policy containing double indemnity clause, where evidence 
points indifferently to accident and suicide as cause of insured’s death, presumption 
arises that accident, not suicide, was cause of death, and it becomes insurer’s duty 
to rebut such presumption. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

9. SUICIDE. 


In action on life policy, where it was shown that insured was found alone in 
his room on bed, dead from pistol wound in chest, and manner in which pistol was 
discharged was unknown, whether insured committed suicide, so as to preclude 
recovery on policy, or death was accidental, so as to authorize recovery of double 
indemnity, he/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12, 13].) 

10. PRESUMPTION. 

In action on life policy containing double indemnity clause, where it was shown 
that insured was found alone in his room on bed, dead from pistol wound in his 
chest, evidence held to authorize charge on presumption against suicide and in 
favor of accident. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Syllabus by the Court. 

1. A petition may allege that the death of the insured was accidental. where 
it alleges facts from which the law would presume the death to have resulted from 
accident; and such an allegation is not subject to special demurrer that it is a con- 
clusion, and does not set out “how or in what manner said insured was accidentally 
killed.” 

(a) Where such petition alleges that insured was alone in his room, and 
was found dead lying on the bed, as a result of a pistol wound, and that a pistol 
with one cartridge therein which had been discharged was also found on the bed 
near his body, it was not subject to a special demurrer that it did not appear 
“whether the insured shot himself or was shot by another.” 

2. The evidence authorized the jury to find against the plea of the defendant 
that the insured made a material false representation in his application for said 
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insurance, in that he stated that he had not in the five years immediately preceding 
the date of the application used intoxicants. 

3. In an action on a life policy, which also contained a “double-indemnity” 
clause for the payment of an additional amount, equal to the face value of the 
policy, should death result “from bodily injuries effected directly and independently 
of all other cause through external, violent, and accidental means,” where the evi- 
dence points indifferently to accident and suicide as the cause of the death, the 
presumption arises that an accident, and not suicide, was the cause of the death. 
On this showing it becomes the duty of the insurer to rebut this presumption. 
Presumptions of law, as is the presumption against suicide and in favor of acci- 
dent, are conclusions and inferences which the law draws from given facts, which 
may be rebutted by proof. It is a circumstantial inference selected by the law as 
the most rational conceivable hypothesis from given facts, and may or may not be 
rebutted according to the quality of evidence introduced. They yield to direct, 
positive, and uncontradicted evidence. They also yield to a contrary inference, 
where the circumstances supporting such contrary inference or conclusion exclude 
the presumption as a reasonable hypothesis, by a preponderance of the evidence. 
The facts of the present case did not rebut the presumption that the death of the 
insured resulted from accident rather than suicide: 

4. The court did not err in charging the jury on the presumption against suicide. 

5..Where a witness states his or her knowledge of the general reputation of 
another witness in the community in which he or she lives, and that from such 
reputation he or she would not believe her under oath, the judge is authorized to 
charge on impeachment of witnesses by proof of general bad character. In so 
doing it is not necessary for the court to name the witness that has been so attacked. 

6. The court did not err in overruling the motion for new trial. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Suit by Mrs. E. N. Bentley against the Jefferson Standard Life Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Affirmed. 

__ Bryan, Middlebrooks & Carter and John A. Dunaway, all of Atlanta, for plain- 
tiff in error. 

T. J. Lewis, of Atlanta, for defendant in error. 

Guerry, Judge. ; 

Mrs. Elaine Neese Bentley filed suit against the Jefferson Standard Life Insur- 
ance Company. The policy sued on, an ordinary life contract, was issued on the 
life of plaintiff’s son, William Daniel Bentley, and provided for the payment of 
$1,000 in a specified way, “immediately upon receipt of due proof of death of the 
insured,” and further provided in this connection that “in the case of self-destruc- 
tion committed, whether sane or insane, within two full years from the date 
hereof, the extent of recovery hereunder shall be the premiums paid.” In con- 
sideration of an additional premium paid by the insured, the policy further pro- 
vided that, if death “results from bodily injuries affected directly and independently 
of all other cause through external, violent, and accidental means where “ lla 
there is a visible contusion or wound on the exterior of the body, and which inde- 
pendently and exclusively of all other causes result in the death of insured within 
ninety days from the date of accident,” an additional $1,000 would be paid by the 
company, but provided in this same connection that “these provisions do not apply 
* * * in case death results from * * * self destruction or any attempt thereat 
whether sane or insane.” \ 

The petition alleged that “on or about the 10th day of February, 1936, * 
William Daniel Bentley, was accidentally killed by a gunshot wound, to wit: a 
pistol wound in his left chest; that deceased at the time of his death was alone in 
an upstairs room of the home; that the windows of said room were closed; that 
there were only five other persons in the house at said time, besides deceased, 
three besides deceased being upstairs. That the pistol or gun with which deceased 
was killed was accidentally discharged, the bullet entering his left chest, causing 
almost instant death; that the pistol with which deceased was shot was found 
lying on his bed, four bullets having been removed therefrom which were also 
lying on the bed, and deceased had removed his shirt preparatory to retiring. That 
the death of insured resulted from bodily injuries effected directly and independ- 
ently of all other causes through external, violent, and accidental means, there being 
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a visible contusion or wound on the exterior of insured’s body on the left side 
near his heart which independently and exclusively of all other causes resulted 
in the death of the insured almost immediately and within ninety days of the acci- 
dent; nor was his death the result of the criminal act of a third person nor inten- 
tional act of his own.” The defendant filed a demurrer and an answer. The 
demurrer was substantially (1) the allegation that deceased was accidentally killed 
by a gunshot wound, etc., was a conclusion of the pleader and “does not show 
in what manner said insured was accidentaly killed”; (2) it does not appear in 
the petition “whether insured shot himself or whether he was shot by another”; 
(3) the allegation “nor was his death the result of a criminal act of a third person 
nor intentional act of his own,” is a conclusion of the pleader. The answer denied 
liability under the policy (1) because within two years from the date of the policy 
the insured “destroyed himself by shooting himself through his heart with a 
pistol,” (2) because the insured made material false representations in the applica- 
tion on which the policy was issued, in that, in answer to a question therein, he 
stated he had not within five years immediately preceding the date of the applica- 
tion used alcoholic stimulants, on which representation insurer relied and issued 
the policy. The demurrers were overruled. Issue was joined, and the trial resulted 
in a verdict for the plaintiff. Exceptions are in this court to the overruling of 
defendant’s motion for new trial and to the overruling of the demurrers. 

Plaintiff's petition alleged :, “5. On or about the 10th of February, 1936, * * * 
the insured * * * was accidentally killed by a gunshot wound, to-wit: a pistol 
wound in his left chest, that deceased at the time of his death was alone in an 
upstairs room of the home, that the windows of said room were closed, that there 
were only five other persons in the house at said time, besides deceased, three 
beside deceased being upstairs. 6. That the pistol or gun with which deceased was 
killed was accidentally discharged, the bullet entering his left chest, causing almost 
instant death, that the pistol with which deceased was shot was found lying on his 
bed, four bullets having been removed therefrom which were also lying on the bed, 
and deceased had removed his shirt preparatory to retiring. 7. That the death of 
insured resulted from bodily injuries effected directly and independently of all 
other causes through external, violent, and accidental means, there being a visible 
contusion or wound on the exterior of insured’s body on the left chest where his 
heart is, independently and exclusively of all other causes, resulted in death of 
insured almost immediately and within ninety days of the accident, nor was his 
death the result of a criminal act of a third person nor intentional act of his own.” 
To these paragraphs the defendant filed special demurrers which were substantially 
as follows: (1) The allegation that deceased was accidentally killed by a gunshot 
wound, et¢., is a conclusion of the pleader, “and does not show how nor in what 
manner said insured was accidentally killed and does not allege sufficient facts 
upon which to base the conclusion that the gunshot wound was accidentally 
inflicted.” (2) It does not appear in said paragraph or elsewhere in the petition 
“whether insured shot himself or whether he was shot by another.” (3) The “facts 
and circumstances surrounding said shooting are not set out in said paragraph or 
elsewhere in the petition.” (4) The allegation “nor was his death the result of a 
criminal act of a third person nor intentional act of his own,” is a conclusion, 
unwarranted by the facts pleaded. 

[1-5] These demurrers are without merit. The allegations of the petition 
that insured was found alone in his room on the bed, with a pistol wound in his 
chest, which caused instant death, authorize the allegation that the death was 
accidental. From these facts the law presumes the death to have been accidental, 
and it therefore is legitimate so to allege. To hold that the allegations of the 
petition cannot be aided by the presumption would be tantamount to a ruling that 
the pleader must allege facts which in fact prove the presumption. That pre- 
sumptions do apply to pleadings, see Edenfield v. Bank, 7 Ga.App. 645, 67 S.E. 
896; Wilson & Co. v. Sprague Mowing Mach. Co., 55 Ga. 672, 673; Cribb v. Way- 
cross Lumber Co., 82 Ga. 597, 9 S.E. 426. Nor do we think the petition subject to 
the demurrer that it did not allege or show “whether insured shot himself or was 
shot by another.” The petition set out a cause of action without a showing in this 
regard. The petition does not allege by whom the pistol was discharged, and the 
law does not presume that it was discharged by another. “Reasonable definiteness 
and certainty in pleading is all that is required; and factitious demands by spe- 
cial demurrer should not be encouraged. Indeed, it is the opinion of the members 
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of this court that this ‘critic,’ not of the old school, but of recent times—special 
demurrer—has lately been given much greater recognition in our courts than his 
importance or his usefulness has ever deserved.” Busby v. Marshall, 3 Ga.App. 
764, 60 S.E. 376. The other two demurrers are equally without substantial merit. 
A petitioner cannot be required to amend to add superfluous matter to his cause 
of action as stated. 

[6] By virtue of the defendant’s answer it became an issue before the jury 
whether the insured had made to the defendant company a false representation, 
material to the risk, stating that he had not in the five years immediately preceding 
the date of the application made use of intoxicating liquor. Under the view we 
take of it, we need not go into the materiality of such a representation when made 
in an application for life insurance, and we omit the many citations of authorities 
upon the subject contained in the brief of counsel for plaintiff in error. Stated 
briefly, our view is that the jury were at liberty to believe that the representation 
was true. We therefore do not agree with the sweeping statement contained in 
the brief that the undisputed evidence disclosed that the representation was untrue. 
The defendant company produced two witnesses on this issue, Mrs. Joseph N. 
Elliot and W. C. Caraway. Mrs. Elliot testified that she had known the insured 
since 1931. “The reason I remember him so well, I was coming out of the door of 
387 Boulevard and had a small child in my hand, who was only seven months old, 
and he was coming in the building and almost knocked me down. He did not make 
any apology whatever. He ran into me and kept on staggering on and didn’t 
apologize. * * * I did not see him drinking whisky but he always acted as if he 
had been drinking. * * * I would say in my opinion that up to November, 1935, 
William Daniel Bentley drank intoxicating liquors. * * * Prior to November, 1935, 
I have seen him on three occasions I know of, intoxicated, and then on three or 
four of six others that I am not sure about.” The other witness referred to 
above, W. C. Caraway, testified that he was employed at Sterchi Bros. Furniture 
Company, and that insured had worked with him a short while before his death; 
that he knew insured about 4 months and went about with him socially at night; 
that “prior to November 12, 1935, William Daniel Bentley used intoxicating liquors. 
+ * * He at least drank it on an average of once a week and sometimes more. 
couldn’t say for sure how often he drank. * * * I have been at home and seen 
him drink liquor * * * in the presence of his mother. I have seen him drunk on 
possibly fifteen or more occasions. * * * I couldn’t say on how many occasions 
I have seen him drunk at dances, at least four or five.” 

The evidence, standing alone, would, in all probability, have led the jury to 
take a different view from that inferred from their announced verdict. However, 
we must view the evidence in the light of that produced by plaintiff on this issue. 
To begin with, plaintiff introduced two witnesses, Mrs. T. Rothman and Mrs. 
M. L. Sawyers, who both testified that they knew Mrs. Elliott, knew her general 
reputation, and that they would not believe her under oath. It is provided in our 
Code that “a witness may be impeached by evidence as to his general bad char- 
acter.” Section 38-1804. Whether or not a witness has been successfully impeached 
is a question for the jury (Huff v. State, 104 Ga. 521 (2), 30 S.E. 808; 
Williams vy. State, 69 Ga. 11, 14 (28); Rice v. City of Eatonton, 15 Ga.App. 
505 (4), 83 S.E. 868) ; and, where an attempt has been made to impeach a witness 
and the jury becomes mentally convinced that he is unworthy of credit, they are 
at liberty to reject the testimony of such witness (Rudulph v. State, 16 Ga.App. 
353 (3), 85 S.E. 365; Code, § 38-1806). 

In detailing his knowledge of the insured’s habits of using intoxicants, W. C. 
Caraway testified that he had been in the home of insured and had seen him drink 
in the presence of his mother, the plaintiff in this action. The plaintiff denied 
this, and testified that she had never seen her son take a drink, had never smelled 
it on his breath, and had never seen him under the influence of intoxicating liquor. 
In this connection our Code further provides: “A witness may be impeached by 
disproving the facts testified to by him.” Code, § 38-1802. The jury were author- 
ized to accept the testimony of the plaintiff as the truth, and that the statement 
of the witness Caraway that he had seen him take a drink in her presence was 
therefore an untruth. Believing him to have told an untruth as to this material 
fact, they might reject his other testimony as likewise untrue, although they need 
not necessarily do so. Elliot v. State, 138 Ga. 23, 26, 74 S.E. 691. Furthermore, 
plaintiff produced additional testimony on this issue, which, though negative, 
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tended to contradict the testimony produced by the defendant. Mrs. Bentley testi- 
fied that her son lived in the house with her the five years previous to his death. 
“He did not drink any whisky or intoxicants or use any narcotics at any time prior 
to his death. I have never smelled any whisky on him in my life. He was one 
of the best boys I ever knew to stay home with his mother and he never had any 
whisky around home. * * * He slept at home every night. I saw him practically 
every night when he came in.” W. C. Phlieger, brother-in-law of the insured, 
testified that he had known the insured about eight years, and during that time 
had seen him both day and night, had never seen him under the influence of 
intoxicants, and had never smelled whisky on his breath. To this same effect 
was the testimony of his sister, Mrs. Phlieger. Mrs. J. E. Starr testified that the 
insured was a friend of her son’s, and that she had seen him in her home many 
times and had never smelled intoxicants on his breath. Frank Starr testified that 
he was a friend of the insured, knew him about five years, and saw him nearly 
every day and lots of times at night, and had never seen him drink or under the 
influence of intoxicants. Woodrow Dale testified that he knew the insured 
approximately four years, and lived at the same address in 1933 and 1934. He 
had seen him often during that time but never saw him take a drink or smelled 
it on his breath. Arthur Joseph Bremer knew the insured about five years, and 
“ran around” with him, but never smelled liquor on him, and never saw him take 
a drink. J. J. Hill knew the insured about six months, let him have a space in his 
place of business to run a radio shop, never smelled whisky on him or saw him 
take a drink. Mrs. T. Rothman knew the insured nine or ten years. He fre- 
quently came to her home. Never saw him under the influence of intoxicants or 
smalled liquor on him. Mrs. M. L. Sawyers knew the insured for about six years. 
He came to her home often—she never sinelled liquor on him and never saw him 
under the influence of liquor. T. J. Weaver lived near Bentley’s, saw the insured 
often, and never saw him look as if he were intoxicated. Mrs. Grace Haynie 
knew the insured about five years, saw him frequently, two or three times a day, 
never smelled whisky on him and never saw him take a drink. Mr. Oscar Stowe, 
a first cousin, lived in the same neighborhood with the Bentleys. Saw the insured 
during the day and nearly every night six months before his death, and never had 
seen him under the influence of intoxicants. Saw him nearly every night while 
he was working with Mr. Caraway at Sterchi Bros. Furniture Company. There 
were other witnesses who testified substantially as those set out above, which we 
will not set out here. While it is true that “the existence of a fact testified to by 
one positive witness is to be believed, rather than that such fact did not exist 
because many witnesses who had the same opportunity of observation swear that 
they did not see or know of its having existed” (Code, § 38-111), yet circumstances 
may outweigh positive testimony (Bowie & Co. v. Maddox & Goldsmith, 29 Ga. 
285 (2), 74 Am.Dec. 61), and jurors are not obliged to discard negative evidence 
merely because of the existence of positive evidence in conflict therewith (Georgia 
R. & Banking Co. v. Wallis, 29 Ga.App. 706, 714, 116 S.E. 883). 

Viewing the evidence most favorably to the plaintiff, it appears that the 
insured, an eighteen year old boy, was living with his mother in a two-story 
duplex apartment, with the bedrooms upstairs. On the night of his death he 
came home about 8:30. When he came in there were present his mother, the 
plaintiff, his sister and her husband, Mr. and Mrs. Phlieger, a friend of his 
mother’s, Mr. Edwards, and a friend of the family, Mrs. Clara Gillette. The 
insured asked for something to eat and was told that there were some sandwiches 
in the kitchen. He went back to the kitchen and in a few minutes came back 
to the front, laughing and talking to the family. He turned on the radio and 
danced with Mrs. Gillette. She was quite drunk. The insured remarked that he 
was tired and was going to bed. His mother asked him to get in some coal and 
wood before retiring which he did. He seemed to be in very good spirits. In 
the meantime Mr. and Mrs. Phlieger had retired to their bedroom. A _ short 
while after insured went to his room, Mrs. Gillette went upstairs to the bathroom. 
When she left, Mrs. Bentley asked her to go in the insured’s room and get his 
watch for her. In a few minutes Mrs. Bentley heard a noise “as if the toilet 
seat had fallen,” then heard a groan. She rushed upstairs, met Mrs. Gillette 
about three steps from the top comin down. They found the insured lying 
on the bed “kinda cross-ways,’ “like he had been sitting on the bed.” The 
light was on in the room, and the door partly open. A pistol lay on the bed by 
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the insured with only one bullet in the cylinder, which had been discharged. The 
pistol held five bullets and the other four were found near him on the bed. The 
insured had been sleeping with this pistol under his pillow for about two weeks, 
because of the family’s fear of burglars. Mr. Edwards testified: “It looked like he 
had been fooling with the gun and it went off.” He had on previous occasion seen 
the insured clean this gun and had warned him to put it up. The insured replied 
that there was nothting in it, and witness told him that that was the kind of gun 
that killed people. Mr. Phlieger testified that the insured had that day remarked 
to him about his room, said he could have it by himself and work on his radios 
and nobody to bother him, he thought he could get a lot of work to do. The 
pistol was found close to his feet and towards his head. The bullet entered the 
insured between the fifth and sixth rib, between the nipple line and the sternum 
line. There were powder burns on the body. The pistol was evidently pretty 
close to his body when it was discharged. A companion of the insured testified 
that 0.1 one occasion shortly before his death he went home with the insured 
and went to his room, and that as soon as they got there he “got his gun and 
started to play with it and pointing at myself and he and I said ‘Dan, you ought 
not to do that, that is dangerous,’ and he said ‘Well, it is not loaded,’ and I said 
‘Yes, that is what lots of people think, that is the way a lot of people get killed,’ 
and he just laughed about it.” 


The insured was a radio technician. He had worked in this capacity at 
Sterchi Bros. Furniture Company for several months and had lost his job about 
a week before. He had been given space in a friend’s place of business to 
operate his own repair shop and seemed to be very much satisfied and expectant 
of his future progress and earnings. He had some work on hand at the time of 
his death. The defendant introduced several witnesses who testified they heard 
his mother and sister say the night of his death that they did not know why 
he killed himself except that he had received a letter from his best girl saying 
that he should never come to see her again and that he was despondent over 
having lost his job. Counsel for plaintiff in error lays much stress on this 
evidence in his brief and in his argument of the general grounds of the motion. 
However, we are not to consider this evidence in determining whether the 
evidence supports the verdict, for Mrs. Bentley and the insured’s sister both 
denied making any such statement and testified that they did not know of any 
such letter having been received by the insured. Mrs. Bentley also denied ever 
having “prodded” the insured about not making more money. She testified that 
she had only advised with her son as any mother would, in helping him get 
ahead, 

[7-9] In an action on a life policy, which provides that “in case of self- 
destruction committed, whether sane or insane, within two full years from the 
date hereof, the extent of recovery hereunder shall be the premiums paid,” the 
burden of proving self-destruction under this provision rests on the insurer. 
Where such policy contains a “double-indemnity” clause providing for the pay- 
ment of an additional amount equal to the face value of the policy, the burden 
of proving that death resulted “from bodily injuries effected directly and inde- 
penderftly of all other cause through external, violent, and accidental means,” 
as provided in the policy, rests on the plaintiff. On the one hand, the law does 
not presume that a man intentionally took his life, on the other, where the 
manner of his death is unknown, that is, where it is doubtful whether death 
was caused by an accident or by suicide, the presumption arises that an accident 
and not suicide was the cause of death. Therefore, in an action on such a policy, 
where it is shown that the insured died as a result of a pistol wound, and the 
manner in which the pistol was discharged is unknown, in order to defeat a 
recovery under either terms of the policy, it is necessary for the insurer to rebut 
the presumption against suicide. Mutual Life Ins. Co. v. Burson, 50 Ga.App. 
859, 179 S.E. 390; Travelers’ Ins. Co. v. Melick (C.C.A.) 65 F. 178, 27 U.S.App. 
547, 27 L.R.A. 629; Standard Life, etc., Ins. Co. v. Thornton (C.C.A.) 100 F. 582, 
49 L.R.A. 116; Wilkinson v. Aitna Life Ins. Co., 240 III. 205, 88 N.E. 550, 25 L.R.A. 
(N.S.) 1256, 130 Alm.St.Rep. 269; Johns v. Northwestern Mutual Relief Ass’n, 90 
Wis. 332, 63 N.W. 276, 41 L.R.A. 587; Travelers’ Ins. Co. v. Sheppard, 85 Ga. 
751 (10), 12 S.E. 18. 


_Presumptions of law, as is the presumption against suicide and in favor of 
accident, are conclusions and inferences which the law draws from given facts. 
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“Doubless, all presumptions of law not originating in statutes were once presump- 
tions of fact, and gradually developed into presumptions of law by a process of 
evolution ; and most probably many inferences and conclusions destined to become 
presumptions of law in the future are now in the formative stage, passing and 
repassing through the jury-box. Before any presumption, not manufactured by 
the legislature, can mount to the bench, it has to serve for a long season on the 
jury, and be trained for judicial administration.” Kinnebrew v. State, 80 Ga. 232, 
5 S. E. 56, 59; Dyer v. State, 6 Ga.App. 390, 65 S.E. 42. A presumption of law, 
such as the presumption against suicide, duration of life for seven years, of 
innocence, of a mental state once proved to exist, and similar presumptions, may 
be rebutted by proof. Code, § 38-118. Such a presumption is merely a circum- 
stantial inference selected by the law as the most rational hypothesis from given 
facts, and may or may not be rebutted according to the quality of evidence 
introduced. It yields to direct, positive, and uncontradicted evidence, i. e., it gives 
way to proved facts. Hamby v. Crisp, 48 Ga.App. 418 (6, a), 172 S.E. 842; 
National Life, etc., Co. v. Hankerson, 49 Ga.App. 350 (7), 175 S.E. 590. It will 
yield to a contrary conclusion, where the circumstances supporting such contrary 
conclusion exclude the presumption as a reasonable hypothesis by a preponder- 
ance of the evidence. Georgia Raitway & Electric Co. v. Harris, 1 Ga.App. 
714, 57 S.E. 1076. Thus it was said in Hodnett v. Atna Life Ins. Co., 17 Ga.App. 
538, 87 S.E. 813, “There being no conflict in the evidence as to the physical facts 
connected with the death of the insured, and these facts, with all reasonable 
deductions and inferences therefrom, overcoming the presumptions of law * * * 
that the deceased did not kill himself, or that his death was accidental, and 
demanding a finding that the deceased came to his death by his own hand and 
intentionally, and the life insurance contracts sued upon containing the special 
provision that they should be void in the event of the death of the insured by 
his own intentional act, sane or insane, within one year from the date of their 
issue, and it affirmatively appearing that these contracts were issued within one 
year of the death of the insured, the trial judge did not err in directing a verdict 
for the defendant company.” See, also, in this same connection, Pilot Life Ins. 
Co. v. Wise, 48 Ga.App. 540, 173 S.E. 252; New York Life Ins. Co. v. King, 28 
Ga.App. 607, 112 S.E. 383; Sovereign Camp, Woodmen of the World v. Simmons, 
33 Ga.App. 566, 126 S.E. 891. 

A presumption of law, being a circumstantial inference, may become more 
probable, as existing in fact, by the introduction of supporting evidence, or may 
become less probable by the introduction of circumstances tending in some degree 
to overthrow it, but will not necessarily disappear unless rebutted to the extent 
we have already pointed out. Strauss Brothers v. Pearlman, 15 Ga.App. 86, 82 
S.E. 578. If the facts and circumstances fail to rebut the presumption in the 
degree already pointed out, the presumption does not disappear, but remains a 
circumstantial inference drawn by law, in contradistinction to a presumption 
which is a mere rule of procedure affecting the duty of going forward with 
evidence. In the present case the insured was found alone in his room, lying on 
his bed, clothed in his pajama pants and an undershirt, with a pistol ,wound 
through his chest and a pistol nearby on the bed with a discharged cartridge 
therein. The presumption of law is that the death was accidental. It was the 
duty of the insurer, in order to defeat a recovery, to rebut this presumption with 
counter evidence, not merely its duty to go forward with the evidence. In the 
present case we have no witness who attempts to testify positively that the 
insured did commit suicide. There exists no direct, positive testimony that 
contradicts the presumption, and the evidence introduced does not point clearly 
and unequivocally to death by suicide. We do not attempt to try to analyze 
exactly how the insured came to his death, that is, whether he pulled the trigger 
thinking the gun was not loaded, or whether he was trying to fix the gun 
in any way and accidentally pulled the trigger. It is enough to say that the evi- 
dence does not disclose facts clearly inconsistent with these theories. There was 
not the slightest evidence of preparation by the insured for such an event. Here 
we have a young man of good health, blessed with a happy and cheerful disposi- 
tion, full of hope for the future in his selected line of endeavor, who comes home, 
feels and satisfies a pang of hunger, who dances, brings in coal and wood, makes 
no move or says anything which would indicate an intention to take his own life, 
who goes to his room to go to bed, for he was tired, undresses and prepares for 
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bed, and a few minutes later is found with a bullet wound in his heart, with the 
pistol with one cartridge in the cylinder which had been discharged. Does this 
indicate to the exclusion of the hypothesis of accident, which the law has 
adopted, that the insured committed suicide? Do the insured’s actions sound 
like the actions of a man about to commit suicide? Are we to suppose that the 
thought of suicide came to him while he was undressing for bed, when only a few 
minutes before he had been so cheerful? Human beings do not approach death 
with such serenity and calm. The insured slept with this pistol under his pillow. 
He was a fixer, a tinkerer, as so many young boys are. On another occasion 
he had been seen playing with this very gun, pointing it at himself, cleaning it, 
toying with it. Was he doing this when the pistol was discharged? We cannot 
say, but we can say that the evidence does not point conclusively or clearly to the 
fact that the insured discharged the pistol with the intent to kill himself. Gem- 
City Life Ins. Co. v. Stripling, 176 Ga. 288, 168 S.E. 20; Peppers v. Sovereign 
Camp, W. O. W., 53 Ga.App. 851, 187 S.E. 215. The court did not err in over- 
ruling the general grounds of the motion for a new trial. 

[10] From what we have said with reference to the presumption against 
suicide and in favor of accident, under the facts of this case, it is evident that 
we do not think the trial judge erred in charging the jury on this presumption. 
See, in this connection, headnotes 6 and 7 in Mutual Life Ins. Co. v. Burson, 
supra. “It is not error that the court should tell the jury what the legal effect of 
evidence is. On the contrary, it is his duty to do so. He must not say or intimate 
what is or is not proved, but if facts be proved, then he may and should say 
what effect the law gives to the proof of such facts.” Hagar v. State, 71 Ga. 
164. See, also, Hamby v. Collier, 136 Ga. 309, 71 S.E. 431, where the court held 
that it was in that case error for the court to refuse a charge to the effect that 
the law presumes that all public officers and authorities do their duty as 
prescribed by law. . 

{11, 12] “In charging on the subject of the impeachment of witnesses, it is 
not in cumbent upon the court to name the witness or witnesses whose credibility 
is attacked. It is only necessary, and it is the better practice to instruct the 
jury as to the legal rules on the subject of impeachment, leaving to them the 
duty of making the application of the rules to the evidence and to the witnesses.” 
Woodard y. State, 5 Ga.App. 447, 63 S.E. 573. When a witness testified that 
she knew the general character of another witness in the community in which 
she lived, and that from that character she would not believe her under oath, 
a charge on the subject of impeachment of a witness by showing general bad 
character is authorized. The fact that another witness had been sworn for the 
defendant and counsel for plaintiff had brought out on cross-examination the 
fact that he drank to excess would not make the charge error, as leading the 
jury to believe that he had been attacked for general bad character. Under the 
Woodard Case, supra, it was not necessary for the court to specify the witness 
so attacked. See, also, Rhodes v. State, 144 Ga. 837 (4), 88 S.E. 196, 


The court did not err in overruling the motion for new trial. 
Judgment affirmed. 
Broyles, C. J., and MacIntyre, J., concur. 


METROPOLITAN LIFE INS. CO v. McDEVITT. No. 25846. 
Court of Appeals of Georgia, Division No. 1. March 3, 1937. 
190 Southeastern Reporter 404. 
1. TOTAL DISABILITY. 

“Total disability,” within policy, exists when insured is totally disabled from 
pursuing usual and customary duties of employment on which he must depend for 
a living, and a person is “totally disabled” when so incapacitated that substantially 
all of the material activities of any employment are closed to him. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. OCCUPATION. 

Expressions “any occupation,” and “any work,” within disability provisions of 
policy, should be construed to mean ordinary employment of particular person 
insured, or such other employment, if any, approximating the same livelihood, as 
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the insured might fairly be expected to follow, in view of his station, circumstances, 
and physical and mental capabilities. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. ABILITY TO WORK. . 

Insured woman who was stenographer at time of issuance of policy providing 
for disability benefits and who subsequently married and had two children held not 
“totally and permanently disabled,” within disability provision of policy because 
prevented from performing duties of occupation as stenographer by reason of deaf- 
ness, where she was able to perform duties of housewife and mother. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

. Syllabus by the Court. 

A woman insured under a policy protecting against total and permanent dis- 
ability is not necessarily totally and permanently disabled because she is prevented, 
by reason of disease (deafness), from performing the duties of the occupation 
(stenographer) in which she was engaged at the time of the issuance of the policy, 
fifteen years before; it appearing also that she married after the issuance of the 
policy, and has two children and is now and has been able to perform the duties 
of housewife and mother. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Action by H. E. McDevitt against Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed. 

Smith, Smith & Bloodworth and W. H. Smith, all of Atlanta, for plaintiff in 
error. 

T. J. Lewis, of Atlanta, for defendant in error. 

GueErry, Judge. 

On August 6, 1919, the plaintiff in error issued to Mrs. Helen E. McDevitt a 
policy of insurance, which provided, among other things, that “The Metropolitan 
Life Insurance Company, in consideration of an additional premium of, * * * doth 
hereby agree, that if, while the above-numbered policy is in full force and effect, 
and before default in the payment of any premium, the Company receives due proof 
that the insured, as the result of injury or disease occurring and originating after 
the issuance of the policy, has become totally and permanently disabled so as to 
be unable at any time to perform any work or engage in any business for compensa- 
tion or profit, the company will allow the following benefits :” etc. On January 31, 
1936, Mrs. McDevitt filed suit to recover the benefits so provided, alleging that 
on or about the first day of January, 1931, while said policy was in full force and 
effect, she suffered complete loss of her hearing in both ears, as a result of which 
she was rendered totally and permanently disabled within the meaning of said 
contract. By amendment she alleged that during the year 1925, while said policy 
was of full force and effect, she became deaf to such an extent that she was 
forced to give up her employment as a stenographer on or about the first of March, 
1925, and that on or about the first of January, 1931, she suffered complete loss of 
her hearing. ‘The defendant contended at the trial (1) that the insured did not 
become totally and permanently disabled as the result of injury or disease occurring 
and originating after the issuance of the policy, but that the alleged deafness, on 
account of which she now claims to be totally and permanently disabled, originated 
before to the issuance of the policy; (2) that she was not totally and permanently 
disabled. The plaintiff introduced in evidence proof of loss submitted to the 
company, dated June 7, 1934, in which she stated that her sickness or injury was 
deafness, that she became totally disabled thereby in February, 1925, and that she 
was first treated by a physician about fifteen years ago. Attached to the proof 
of loss was an attending physician’s certificate, in which were the following: Ques- 
tion: “On what date were you first consulted on account of the present injury or 
sickness.” Answer: “fifteen to eighteen years ago.” The certificate stated that 
the present injury or sickness of insured was “otosclerosis (ears).” 

1. While we may agree that under the terms of the policy the insurer would 
not be liable for any injury or disease occurring and originating before the issuance 
of the policy, and while it may further appear that the insured had been treated 
for impairment of her hearing or at least for some trouble with her ears prior to 
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the issuance of the policy, it does not appear by evidence that a continuation of 
this prior trouble was a continuaton of the disease that twelve years later caused 
her total deafness. The judge was warranted in finding that the disease shown or 
complained of did not originate prior to the issuance of the policy. This court is 
unable to say as a matter of law, that because an insured is at one time a sufferer 
with a named or particular trouble and that later on she is again troubled with a 
like condition, that the second condition is a continuation of the first and may be 
said to have originated with the first condition and been present all the time, and 
that the one naturally and as a matter of course follows the other. The proof of 
loss submitted by the insured in August, 1934, merely recites that some fifteen 
years prior thereto she had been treated by a doctor for trouble with her ears. 
We cannot say that for this reason no contract was ever entered into between the 
parties whereby any subsequent trouble by the insured with her ears was not cov- 
ered thereby. A different situation might exist if the evidence had shown that the 
subsequent trouble was a continuation of the first injury or disease of the ears. 


[1-3] 2. At the time of the issuance of the policy the insured was making $90 
per month as a stenographer. She married in 1924 and gave birth to a child in 
October, 1925. She gave up her position as stenographer in February, 1925. She 
testified: “When I had to give up that position I could not hold it because I could 
not come up to the requirements of my position. I was a nervous wreck. I could 
not take dictation. * * * I could not answer the telephone. I couldn’t talk to 
anybody or answer questions. I was a wreck, so I quit. Since I gave up my 
position I have not been engaged in any occupation or business for compensation 
or profit; I haven’t been able to get anything.” ‘The evidence discloses that she has 
been doing housework since that time and gave birth to another child in 1934. 
She testified that she has been totally deaf since 1931 and her claim was filed with 
the insurer in 1934. Under the evidence, the insured did not become totally deaf 
until January, 1931. She had not worked as a stenographer since March, 1925. 
Her first child was born in October, 1925. She is, under the evidence, totally 
incapacitated to perform the duties of a stenographer. There is no evidence in the 
record that she has had to depend on her earning capacity as a stenographer for a 
living. In Cato v. AXtna Life Insurance Co., 164 Ga. 392, 138 S.E. 787, 790, it is 
said: “Total disability exists when one is wholly disabled from pursuing the usual 
and customary duties of his employment on which he must depend for a living.” 
In Prudential Insurance Co. v. South, 179 Ga. 653, 177 S.E. 499, 502, 98 A.L.R. 
781, it was said: “The expressions ‘any occupation’ and ‘any work’ were thus. 
converted into words of concrete signification, and should be construed to mean 
the ordinary employment of the particular person insured, or such other employ- 
ment, if any, approximating the same livelihood, as the insured might fairly be 
expected to follow, in view of his station, circumstances, and physical and mental 
capabilities.” It was further said that if the insured is so incapacitated that 
substantially all of the material activities of any employment are closed to him, 
he is totally disabled. Mere proof, as in the South Case, of the loss of an arm 
without more did not entitle plaintiff to a recovery. Deafness does not of itself 
entitle plaintiff to compensation as for total disability without such other cir- 
cumstances, applicable to the insured, as to show that such disease or injury rend- 
ers her totally and permanently disabled within the meaning of the policy. See, 
New York Life Ins. Co. v. Thompson, 50 Ga.App. 413, 178 S.E. 389. Even if the 
evidence in this case might be so construed as to show that the insured left her 
position in 1925 because of deafness, she does not prove that she was totally 
incapacitated because of deafness at that time, but, on the contrary, alleges and 
proves that this situation did not arise until 1931. So far as appears from the 
record, she assumed the duties of a wife and mother and has been performing the 
duties incident to a housewife since 1925. Another child has been born since total 
deafness arose. She has been dependent on her position as wife, mother, and house- 
wife, and there is no evidence that she is totally and permanently disabled from 
performing such duties or that she has not continued to perform such obligations. 
We are unwilling to hold that she of whom Solomon spoke when he said “She 
looketh well to the ways of her household, and eateth not the bread of idleness,” 
is not pursuing, or capacitated to pursue, a gainful occupation such as she might 
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be expected to follow. The evidence does not disclose that the insured was 
prevented “from pursuing the usual and customary duties of his employment on 
which he must depend for a living.” Thompson v. New York Life Ins. Co., supra. 
The fact that the insured had an occupation at the time the policy was issued, 
and that fifteen years later she was incapacitated from performing the duties of 
such occupation, does not of itself show that she is totally and permanently disabled 
so as to be unable at any time to perform any work or to engage in any business 
for compensation or profit, when it is also made to appear that she had not engaged 
in such former occupation within ten years and that she was and had been a house- 
wife and mother and not incapacitated from performing the duties pertaining to 
such occupation. Under the facts of this case, we think no total disability is shown, 
and the judgment of the judge who tried this case without the intervention of a 
jury finding in favor of the plaintiff was erroneous. 

Judgment reversed. 

Broyles, C. J., and MacIntyre, J., concur. 


AMERICAN NAT. INS. CO. v. PARKER. No. 25923. 
Court of Appeals of Georgia, Division No. 1. March 3, 1937. 


190 Southeastern Reporter 427. 
4. DISAPPEARANCE. 


Tn action on policy on life of insured who had moved to another state, whether 
testimony of witnesses intimate with insured, two of whom lived at his last-known 
place of residence, that they had not seen or heard from insured for over fifteen 
years, and testimony of insured’s mother that she “wrote everywhere and tried to 
locate him” disclosed sufficient search and inquiry to raise presumption of insured’s 
death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. WAIVER. 


Request by life insurer, after notice of claim of beneficiary based on insured’s 
absence or disappearance for more than seven years for supplementary affidavit 
setting out relevant facts held to waive compliance with policy provision for due 
proof of death on blanks furnished by insurer. 

(For other cases, see Insurance, Dec. Dig. § 558[3.]) 

6. PROOF OF DEATH. , 

Acceptance of premiums by life insurer, after receiving notice of insured’s 
absence or disappearance for fourteen years without being heard of, constituted 
waiver of policy requirement for giving of notice of death within particular or 
reasonable time thereafter. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Syllabus by the Court. 


1. A presumption of death arises from the continued and unexplained absence 
of a person from his home or place of residence, without any intelligence from or 
concerning him for a period of seven years. 

“In order to raise a presumption of death of a person who moves from this 
State to a named point in another state, inquiry must be made at the last known 
domicile of the absentee at which he resided in the other State, and it must be 
shown, by those who would be most likely to hear from him, that he was absent 
and unheard of in.the last place of residence for seven years.” The party upon 
whom devolves the duty of making the inquiry concerning the person missing “is 
required to make only such’ search and inquiry at such places and sources of 
information and from such persons as a reasonably prudent person under the same 
or similar circumstances would deem sufficient under the terms of the rule as 
stated. Under proper instructions the sufficiency of the search and inquiry is for 
the jury, upon consideration of the evidence.” 

2. Although seven years’ absence from accustomed place of abode unheard of 
raises a presumption of death at the end of that period, a continuance by an insurer 
to accept premiums on the life of such person under such policy, after notice of 
his absence or disappearance for such period, amounts to a waiver of the reas- 
onableness of the time of giving notice of death and making claim under the policy. 
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3. “Before depositions or interrogatories are admissible in evidence, three things 
should appear, unless waived: proper execution, proper return, proper transmission 
to court.” These defects must be taken advantage of by exceptions in writing, and 
notice thereof given the opposite party in due time. 

4. The evidence supported the verdict, and the court did not err in overruling 
the motion for new trial. 

Error from Municipal Court of Atlanta; Appellate Division. 

Suit by Rosa Parker against the American National Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed. 


_ Tye, Thomson & Tye and R. A. Edmondson, Jr., all of Atlanta, for plaintiff 
in error. 


John W. Bolton and Thos. E. McLemore, both of Atlanta, for defendant in 
error. 

Guerry, Judge. 

On February 9, 1920, the American National Insurance Company issued a policy 
of insurance on the life of Allen Parker. Rosa Parker, sister of the insured, and 
beneficiary named in the policy, brought the present suit in September, 1935, to 
recover the face amount of the policy. To show the death of the insured, plaintiff 
relied on the presumption of death arising from seven years’ absence of one from 
his accustomed place of abode, unheard from by those who would be most likely 
to hear. No witness produced at the trial testified that he had seen the insured 
since November, 1920. Plaintiff in error contends that the evidence produced by 
the plaintiff is insufficient to establish the presumption of death, for the reason that 
it is not shown that it does not appear that “there has been an unsuccessful effort 
to find the insured by search and diligent inquiry at Cleveland, Ohio,” the insured’s 
last-known residence. The plaintiff testified that she last saw the insured in 
September, 1920, and last heard from him in November, 1920; that he was married 
and had one daughter, Irene Parker, “who has been in my care and custody since 
she was two years old and she is now eighteen. Up to November, 1920, I heard 
from my brother once a week, because he contributed every week to the support 
of this child; he sent ten dollars every week, until the fall of 1920. The last time 
I heard from my brother he was in Cleveland, Ohio”; that the last time she heard 
from Allen Parker’s wife she was dead; that she wrote to Henry Matthews in 
Cleveland, Ohio, regarding insured. Jennie Parker, mother of insured, testified 
that she last heard from the insured in 1920; “Since 1920 I have wrote everywhere 
and tried to locate him; I have not heard a word since then.” Henry Howard 
testified that he lived in Cleveland, Ohio, about two months in 1920; that he had 
known the insured all of his life; that during this time he saw.the insured three 
or four times; that he had not seen him since 1920; that he moved to Cleveland 
in 1922; that “When I went back to Cleveland I inquired about Allen Parker; I 
inquired of my nephew. The last I heard anything about Allen Parker in Cleve- 
land was about the first of March, 1920, I saw him the fall of 1920; I have not 
heard of him or seen him since the fall of 1920.” Otelia Lampkin testified by 
deposition that she lived in Cleveland, Ohio, at 2194 East 97th street; that she knew 
the insured and last saw him in Cleveland in October, 1920; “He was visiting at 
the home of my aunt on East 59th St. near Central, this was just after I came 
to Cleveland. * * * I was friendly with Allen Parker’s family for about a month 
in 1920. I saw Allen nearly every day at least three times a week. Allen Parker 
had a little store in Cleveland selling shirts, ties, and socks. I don’t know what 
became of it. I have never seen him since that time.” John McElroy testified 
by deposition that he lived in Cleveland, Ohio, at 2194 97th street; that he knew 
the insured and last saw him in Cleveland on Hallowe'en night, 1920; that he had 
known the insured for a long time previous to that; and that when he came to 
Cleveland “I saw him once or twice a week. He was running a little store on 
Central avenue selling socks and shirts and things. I don’t know what happened 
to it.” 

[1-4] In Rudulph v. Brown, 150 Ga. 147, 103 S.E. 251, it was said: “In order 
to raise a presumption of the death of a person who moves from this state to a 
named point in another state, inquiry must be made at the last known domicile of 
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the absentee at which he resided in the other state, and it must be shown, by 
those who would be most likely to hear from him, that he was absent and unheard 
of in the last place of residence for 7 years.” In the present case the plaintiff, 
a sister of the insured, and one who certainly would have been expected to hear 
from him had he been alive, especially since she was caring for and had in her 
custody his only child, testified that she had not seen or heard, from the insured 
since 1920. The mother of the insured also testified that she had not heard from 
him since 1920, and that “I have wrote everywhere and tried to locate him.” This 
statement was not challenged, nor did counsel on cross-examination inquire of the 
witness where she had written and to whom. The jury were at liberty to infer 
that she had written to persons in Cleveland who knew her son and would have 
been most likely to have heard from him had he been there. Two witnesses who 
live in Cleveland, and another who lived there for a time, testified that although 
prior to 1920 they saw the insured frequently and that he conducted a small busi- 
ness in Cleveland, that since that time they had not seen him, and that they did 
not know what became of his business. Under the rule as announced by our courts, 
we are of the opinion that for all legal purposes a presumption of death arises from 
the continued and unexplained absence of a person from his home or place of resi- 
dence, without any intelligence from or concerning him, for the period of seven 
years (Doe ex dem. Cofer v. Flanagan, 1 Ga. 538; Adams’ Ex’rs v. Jones’ Adm’r, 
39 Ga. 479; Watson v. Adams, 103 Ga. 733, 726, 30 S.E. 577; National Life & 
Accident Insurance Co. v. Hankerson, 49 Ga.App. 350, 175 S.E. 590), and that the 
jury was authorized to find that the insured was dead. It is true that in Rudulph 
v. Brown, 150 Ga. 147, 103 S.E. 251, the Supreme Court said: “In order to raise 
a presumption of the death of a person who moves from this state to a named 
point in another state, inquiry must be made at the last known domicile of the 
absentee at which he resided in the other state, and it must be shown, by those who 
would be most likely to hear from him, that he was absent and unheard of in the 
last place of residence for 7 years” (see, also, in this same connection, Hansen 
v. Owens, 132 Ga. 648 (2), 64 S.E. 800), however, in our opinion, the party upon 
whom devolves the duty to make inquiry concerning the person missing “is required 
to make only such search and inquiry at such places and sources of information 
and from such persons as a reasonably prudent person under the same or similar 
circumstances would deem to be sufficient under the terms of the rule as stated. 
Under proper instructions, the sufficiency of the search and inquiry is one for the 
jury, upon consideration of the evidence” (Modern Woodmen of America v. 
Michelin, 101 Okl. 217, 225 P. 163, 167, 36 A.L.R. 971), and the jury’s determination 
that same was sufficient will not be disturbed by this court on appeal, unless, from 
an examination and consideration of all the evidence, it can be said as a matter 
of law that the minds of all reasonable men should concur in holding same insufti- 
cient under the rule announced. Whether or not the plaintiff, in producing three 
witnesses, two of whom have lived in Cleveland, the last-known place of residence 
of the insured, since 1920, who were intimate with the insured, and who testified 
that they had not seen or heard from him since 1920, and the testimony of. his 
mother that “I have wrote everywhere and tried to locate him,” disclosed sufficient 
search and inquiry by the plaintiff, was for the jury, and will not be disturbed by 
this court on appeal, unless, from an examination and consideration of all the evi- 
dence, it can be said as a matter of law, that the minds of all reasonable men should 
concur in holding the same insufficient under the rule announced. Under the rul- 
ings in the Rudulph and the Hansen Cases, supra, the evidence was such as to 
authorize the jury to find the death of the insured. 

[5] 2. The policy provided that the company would pay to the beneficiary, 
on receipt “of due proof of the death of the insured made in the manner, to the 
extent and upon the blanks required herein,” the amount of the policy. The defend- 
ant contends that there was no evidence showing a compliance with this provision. 
However, the plaintiff testified that she first wrote the defendant concerning her 
claim on her policy in August, 1934. On August 4, 1934 H. W. Gray, assistant 
claim adjuster of the defendant company, wrote her that, “We would suggest 
that you consult our local Superintendent, Mr. Ben T. Wages, 101 Marietta St. 
Building, who will be glad to advise you concerning the policy.” On August 25, 
1934, Ben T. Wages, local superintendent, wrote her that, “We have been advised 
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by the home office that before considering this case further it would be necessary 
for you to submit a supplementary affidavit setting out the approximate date the 
insured was last seen or heard of in Atlanta and also setting out the circumstances 
under which he left.” She testified that she submitted the affidavit requested by 
the letter of Mr. Wages. The company retained the affidavit and her statement 
of her claim without making objection thereto. We are not prepared to hold that 
the evidence did not warrant a finding that the defendant had waived a strict 
compliance with the provision for furnishing of proofs of loss on forms to be fur- 
nished by it. This provision could be waived by conduct inconsistent with an 
intention to enforce a strict compliance with the condition, by which the insured 
was led to believe that the insurer did not intend to require such compliance. Cor- 
poration of Royal Exchange Assurance v. Franklin, 158 Ga. 644, 124 S.E. 172, 38 
A.L.R. 626. There is no doubt that the company had notice of the claim of the 
plaintiff under the policy, and through its local superintendent it requested additional 
proof of her claim. Having requested this form of proof without notifying her 
that it intended to rely on the provision of the policy that she submit due proofs 
of loss on blanks furnished by them, we are of the opinion that the company waived 
a strict compliance with this provision. 

[6] 3. In Gantt v. American National Insurance Co., 173 Ga. 323, 160 S.E. 
345, it was said: “The presumption arising from seven years’ absence of a person 
from his accustomed place of abode, unheard from, raises not only a presumption 
of death, but also a presumption of death at the end of the seven-year period, in 
the absence of proof to the contrary.” This principle has been applied in cases 
where the policy of insurance provided that an action thereon must be brought 
within a named period of time after the death of the insured. The present policy 
does not provide any definite time within which notice of death must be given, but 
even so the evidence is undisputed that the company, when it did receive notice 
in 1934 of the disappearance of the insured, continued to accept premiums due on 
the policy and such conduct on its part would amount to a waiver of the condition 
that the notice be given in a particular time after the death of the insured. Granted, 
that the beneficiary under the policy waited an unreasonable length of time, seven 
years after the presumption of death may be said to have fixed the date of the 
insured’s death, the insurer, after this notice, continued to accept weekly premiums 
paid to it by the beneficiary, and such conduct amounted to a waiver as to the 
reasonableness of the time of giving notice of death. 

[7] 4. Complaint is also made that the court improperly admitted in evidence 
certain depositions which had been transmitted to the clerk and by him opened 
through mistake, the envelope containing the depositions not having indorsed 
thereon the name and number of the case. Code, § 38-2504, provides that “all 
exceptions to the execution and return of commissions shall be made in writing, 
and notice thereof shall be given to the opposite party before the case is submitted 
to the jury: Provided, the same shall have been in the clerk’s office for 24 hours 
prior to the trial.” Galceran v. Noble, 66 Ga. 367; Langford v. Driver, 70 Ga. 
588 (3). The object of requiring such notice is that the opposite party may move 
to continue, to have interrogatories re-executed, and that he may act advisedly and 
without surprise. It not appearing that proper objection was made, the court 
did not err in refusing to exclude the depositions. The certificate of the commis- 
sioner stated, “The foregoing evidence of the witness * * * was taken down under 
oath after said witness had been first duly sworn and subscribed in my presence.” 
This certificate does not affirmatively show that the testimony was subscribed to 
before it was taken down. The witness made oath and then subscribed to the 
evidence taken down. This showed a proper execution. 

Judgment affirmed. 

Broyles, C. J., and MacIntyre, J., concur. 

MacIntyre, Judge (concurring specially). 

I think the conduct of the defendant referred to in division 3 of the opinion 
amounted to an estoppel, or rather what might be termed an estoppel by waiver. 
See Southern Manufacturing Co. v. Moss Manufacturing Co., 13 Ga.App. 847 (3), 
81 S.E. 263. 
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PRUITT v. PROGRESSIVE LIFE INS. CO. No. 25881. 
Court of Appeals of Georgia, Division No. 2. March 12, 1937. 
190 Southeastern Reporter 435. 
SUICIDE. 


_ In action for double indemnity under life policy for accidental death of 
insured who jumped from bridge into river and whose death was caused by 
broken neck and back, whether insured’s death was accidental and_ occurred 
while insured was under influence of intoxicating liquors, or whether death was 
suicidal held for jury (Civ.Codel910, § 2500). 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
Syllabus by the Court. 


_ In an action on a life insurance policy for the accidental death of an insured, 
it was error for the court to direct a verdict for the insurance company where 
the evidence did not absolutely demand the finding that the death was produced 
by suicide, or that it occurred while the eared was under the influence of 
intoxicating liquors. 

Sutton, J., dissenting. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Action by Mrs. Ruby M. Pruitt against the Progressive Life Insurance Com- 
pany. To review a judgment for defendant, plaintiff brings error. 

Reversed. 

Mrs. Ruby M. Pruitt, beneficiary, sued the Progressive Life Insurance Com- 
pany on a life insurance policy issued to her husband, asking double indemnity on 
account of his accidental death. The trial judge directed a verdict for the 
insurance company and plaintiff excepted. The policy provided “that no Acci- 
dental Death Benefit will be paid if the death of the insured is the result of 
self-destruction, whether sane or insane, * * * or while under the influence of 
narcotics or intoxicating liquors.” The policy was contestable under Civil Code 
1910, § 2500, being less than one year old. 

The evidence in the case is as follows: Mrs. Ruby M. Pruitt, the plaintiff, 
testified: “My name is Ruby M. Pruitt. My husband’s name was James Fulton 
Pruitt. My husband is now dead. He died on April 3d. The cause of his death 
was that his neck was broken. I was notified of his death a little after 1 o'clock 
on the 3d day of April. I did not examine him then; they didn’t get him out of 
the water then. I first saw him after that at 10 o’clock the next Saturday night. 
His neck, back, and throat were broken then. I last saw him before his death 
at 9:30 Friday morning. He was all right at that time. He was at the hotel. 
We had a room at the hotel. We were living there. He left the hotel about 
9:30. He was in good health and normal then. We were staying at the Johnson 
Hotel at Porterdale. We had been staying there hardly three months, about 
two months and three weeks. He left me about 9:30 in the morning. I don’t 
know where he went. He had a habit of hanging around the stores down there. 
I did not see him after he left. I saw him on Seturdey night about 10 o'clock 
after they had embalmed him and brought him home. Mr. Pruitt and I were 
working in the cotton mill at Porterdale at the time and living at the hotel. 
Both of us were working at the mill. He had worked that day. He had worked 
that morning. He went to work at 6 o’clock and got back at 9:30. He stayed 
around the house awhile and we talked. I asked him what he was doing at home 
and he said he got off. Our children were there with us. They were living there, 
these two twins.” 

Eddie Lee Digby testified for the defendant: “I have lived here a long time 
and knew Mr. Pruitt when I saw him. I had known him off and on for two or 
thrae years I guess. I have seen him lots of times. I did not know his given 
name. I don’t know whether I saw him on or about April 3, 1936. I remember 
the day this accident took place. It was between 11 and 12 o'clock. I saw him 
out there on the bridge. I was walking across the bridge. He was on the bridge 
when I saw him. He was standing nearly middleways of the bridge talking to 
some girl I did not know her name. He didn’t say anything to me. I seen him 
jerk off his shoes and coat and jump in the river. I don’t think he made any 
effort to swim out. He was not trying to get out. After he hit the water the 
water carried him under the bridge. He halloed. He did not hallo for help. 
He did not make any effort to keep from getting drowned. When he fell he 
went under the bridge then he came out from under the bridge. I was about 
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twelve or fifteen feet from him when he jumped off the bridge. He was standing 
up when he jumped off. I don’t know whether he had control of himself or not, 
I guess he did. I did not hear him say anything. I had not seen him before 
that morning. His body was recovered about 300 yards down the river. It was 
recovered Saturday morning. He was dead at that time. When I saw him he 
was dead. I don’t know whether he could swim or not. I never had any trouble 
with him. When he jumped off, the current carried him back under the bridge. 
He came back and went down the river. When he jumped off he halloed. I 
heard him hallo once. He turned around, it seemed like. I don’t know why he 
turned around. He was looking back towards me. I don’t know how many times 
he halloed. It looked like his body was not moving much. He was in a swift 
current. When he was trying to swim he was not moving much. His limbs 
was not moving at all but his body was going on. His head was out of the water. 
I was standing up on the bridge looking at him. I saw Mr. Lunsford later. 
Mr. Lunsford was working. He looks after the water race and he looks after 
the filtering. I didn’t notice the negro man who helped Mr. Lunsford. I didn’t 
pay any attention to him. I saw Mr. Pruitt on the bridge and I seen him pull 
his shoes off. I saw him pull his coat and shoes off. After he had removed his 
coat and shoes he jumped in the river as quick as he could get there. I was 
fifteen or twenty yards from him. John T. Miller was with me. I had not been 
working that morning. I was going out on the bridge. That was after some 
hard rains and the river was pretty swift in places as far as I could see. I 
could not say how long he had been in the water when he went under the bridge. 
I don’t know whether a man could jump in the water and swim out again. The 
current was strong. He was under the bridge and I could not see him grab 
at the bridge. I did not see him make any effort to grab hold of the bridge. 
I did not see him swim up under the bridge, he was going in an opposite direc- 
tion when he jumped in and the current taken him down stream. If he made an 
effort to resist the current I don’t think he could have done it. He was looking 
up my way when he halloed. I don’t imagine he knows what he was doing. I 
don’t know that the reason he was halloing was because he was trying to get 
back. I never had any difficulty with any member of his family. Somebody came 
down here and talked to me about this matter and I signed a paper for him. I 
think I told him the same thing I am telling you now, I don’t know. I am telling 
what I can remember, my information. I have forgotten things in thirty minutes, 
I am telling now all I can remember. I could not remember more when I signed the 
papers than I can now. There were several people on the bridge. I didn’t see 
anybody on the bridge but Mills and that girl and Pruitt. I don’t think a man 
could swim out from there. He jumped from the lower side of the bridge. 
That is on the left facing the bridge from here. The current runs down that 
way. He went along with the current and his body was moving down the 
current. He was not moving himself, he was moving down with the current. 
I don’t know how far he was away when he halloed. I don’t know exactly how 
far the ground is from the bridge. I have talked with Mrs. Gaddy. I don’t 
remember what she said. I didn’t see anybody else around there at the time. 
He climbed up on the railing and stepped over the railing when he left his shoes 
and coat on the bridge. He didn’t tell me what he was doing but I thought he 
jumped off, that is what I thought about it. The railing is about four feet high. 
He stepped over the railing. I didn’t see anybody push him. The only person 
there was a woman. There was no one else there besides this girl, myself, and 
Mr. Mills. I could have seen anybody else on the bridge but I was not paying any 
attention to that. Mr. Lunsford was working below the bridge. I don’t know 
where Mr. Lunsford was at the time this happened. He said he was down there 
but I don’t know whether he was down there. I did not see him down there. 
He was supposed to be working down there. He run the water wheel. He had 
to keep logs out of the race. He said he was at the race. A bunch of people 
came up immediately after this happened. I don’t know whether any of them 
saw him or not. After he jumped in the river he went below the dam. There 
was a bunch of people came up there after that. I would not swear that Mr. 
Lunsford was not there. I would not swear that Mr. Lunsford was not lookin 

at him. The insurance man’s name is Mr. Dozier. I haven’t any policy wit 

the Progressive Life Insurance Company and have never had any. I have no 
interest in the outcome of this case. There were some bushes where Mr. Luns- 
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ford was. I didn’t make any effort to rescue him. I would not have jumped in 
there for my brother. There would not have been any use in it.” 

By agreement of counsel the deposition of Mr. Mills was omitted from the 
record, his testimony being the same as that of Digby with the exception that he 
said he did not hear the deceased hallo. 

Tom Leftwich testified for the defendant: 

“I was working at the Johnson Hotel on April 3, 1936. A man was living 
there by the name of Pruitt. I saw him the morning he jumped off the bridge. I 
waked him up about 5 o'clock, or a few minutes after five. He did not have very 
much to say to me. I saw him again about 10 o’clock that same day. He did not 
talk to me then. His wife was up there. He didn’t seem like he was drinking. 
I could not tell it. I saw him leave home about 1 o’clock, or maybe a few minutes 
after 1 o’clock. He didn’t say anything to me but he said he was going to jump 
off the bridge. He didn’t seem like he was drinking. He didn’t say a word to me. 
I saw him go down to the bridge. I did not see him jump off. I asked Mrs. 
Pruitt if she wanted lunch and she said no, she didn’t want lunch. She said to me 
that Mr. Pruitt said he was going to jump in the river. I told her ‘don’t worry 
a minute about Mr. Pruitt jumping in the river, he has too much sense to do that.’ 
Then I went back in the kitchen and told Mrs. Johnson what Mrs. Pruitt said. 
Mrs. Pruitt was crying. I did not hear any conversation between Mr. and Mrs. 
Pruitt. I served Mr. Pruitt his breakfast. After this happened, Mrs. Pruitt was 
crying and going on. She said she had no idea he would jump off or she would 
have followed him and said she would jump off herself. It seemed a terrible 
shock to her. I asked her not to do anything like that, it was bad enough as it 
was. Mrs. Emma Binford Gaddy came back and told her about it. She asked is 
anybody by the name of James boarded there. She said a man by the name of 
James jumped in the river. It was Mr. Pruitt. I told his wife that he had jumped 
in the river.” 

Mrs. Emma Binford Gaddy testified for the defendant: “My name is Mrs. 
Emma Gaddy. I am not working anywhere now. I worked at Porterdale on or 
about April 3, 1936. I remember the occasion on or about April 3, 1936, when 
Mr. James T. Pruitt was drowned. I saw him when I started across the bridge. 
I approached him on the bridge. I stopped on the bridge and talked to him. I 
said to Mr. Pruitt, ‘Aint the water swift?’ He said, ‘Yes, I am going to try out 
that water.’ I said to him, ‘What are you going to jump in there for?’ He said 
‘My wife don’t love me and I don’t love her, and I am not going to live in all this 
misery I have been living in.’ Then he pulled off his shoes and coat and jumped 
into the water. I was about as far from him as that desk there. He climbed 
over the railing. There were three men on the bridge. They were on the far 
end of the bridge. That was about 100 yards away. This took place near the 
center of the bridge. The water was very swift. It had been raining about three 
weeks. He didn’t look like he was doing anything after he hit the water. I could 
not see nothing but his head. He did not have his arms above his head. He made 
no cry for help. As far as I could tell he didn’t try to swim out. I could not 
see him all the time. He got under the bridge. The top of his head was under 
the bridge and I could not see the top of his head then. I could not see the top 
of his head when he was in the water. He had black hair and I could see his head 
but I could not see his face. I have known Mr. Pruitt a right smart while because 
he worked in the mill where I was about four or five months. I was not well 
acquainted with him. I never spoke but a few words to him. I had spoken to him 
a tew times. I met him crossing the bridge near the center and he said, ‘I am 
going to try out that water.’ I am sure that is what he said. There were some 
other people on the far end of the bridge. One of them was a Mr. Digby. I 
heard him make no outcry. If Mr. Digby said he did, he was mistaken about it. 
If Mr. Digby said this man halloed out, he was mistaken. There were lots of 
people gathered on the bridge. I met him about the middle of the bridge and he 
told me he was going to try out the water. He told he he was going to jump in 
without saying anything more. There were others coming across the bridge 
when he spoke to me, when he came toward me. Nobody was with me. He was 
walking in my direction when I saw him. He had not stopped then. He stopped 
before he met me. We started talking. When he jumped in the river he floated 
back under the bridge. I could not see him then. I saw him come back there 
under the bridge. His head was above the water. He didn’t look back at those 
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on the bridge. I did not see his face. His head was above the water. The water 
was too swift to swim in. It didn’t look like he was trying to get out of the 
water. He did not look back at me. I watched him and he never did look back. 
If Mr. Digby said he looked back he was mistaken. I am telling the literal truth. 
I told Mr. Craighead about it. I told Mrs. Johnson about it. I asked if she had 
a boarder named Pruitt. I didn’t even know his given name. I had not been on 
unfriendly terms with him. I was married. I had no unfriendly relations with 
him. I made an affidavit about this for Mr. Craighead down at Porterdale. I 
came from Griffin here. I came with that man there, Mr. Farmer. He sells life 
insurance. I reckon he was with the Progressive Life Insurance Company. He 
came to my house last night and told me he wanted me to come to Atlanta. He 
did not tell me what he wanted me to swear. He told me he wanted me to go 
to court and be a witness in this case. Mr. Craighead did not tell me what to 
swear. He did not mention it to me. I don’t know who is paying my expenses. 
This man came for me. He told me he would bring me up here. He 
got me this morning about 8:30. I don’t know whether they were to pay 
me anything. I didn’t know whether I would be paid or not, he didn’t say 
anything about it. I guess they wuold pay me for coming to Atlanta. I 
don’t know how much. He did not mention any amount. I expected my 
expenses to be paid. He did not say he would pay me for coming to Atlanta. 
He did not ever tell me he would pay me. I don’t know what my expenses are. 
This is the first time I have ever been in anything like this. I haven’t got any- 
where to stay until to-morrow to attend court. There is no reason why I should 
be at home. There is no one sick at my home. I could be here to-morrow if I 
had a place to stay. I thought the man was drunk. He looked like he was drunk 
to me. He looked like he was drunk when I met him. I could smell whisky on 
him. He was staggering when he met me. He did not sit down when he pulled 
off his shoes. He was staggering when he took his shoes off. He jumped into 
the river. He climbed over the rail. There was a little space of wood for him 
to step on and he stood on that. It looked like he jumped off as he stood up. 
There was a little space outside of the rail about six or eight inches, outside of 
the rail, which was about four feet high. He climbed up on the rail then he 
stood on that little strip. He held to the rail and jumped off. He was holding 
this way with his hands. He was facing the dam at the time. He was holding 
to that railing. I don’t know whether a sober man could have stayed there with- 
out holding. If he had turned loose the rail he would have gone off. I don’t 
know that the man didn’t have any intention of jumping into the river. I guess 
he wanted to drown himself and jumped in. He said he was going to jump in 
the river. He said he was going to try out that water. I said ‘What are you 
going to do that for?’ He said ‘I am going to jump in and drown myself.’ Yes, 
sir, you asked me that awhile ago, and I said that that was all that was said. 
My statement was made to Mr. Craighead on the third day of April, 1936. This 
morning I said Mr. Pruitt was going to try out the water. I thought I said that 
at first. I guess I did not if you say so. When this man was in the river his 
head was above the water. I don’t know whether his face was above the water. 
I could not see that because the back of his head was toward me. I did not see 
Mr. Lunsford at all. He is in charge of the filtering. He works around the race 
and cleans it out. I did not see Mr. Lunsford at that time. I do not know he 
was standing on the race. I could see the water wheel. That platform over there 
is the water wheel. I seen some colored people working about the wheel. I did 
not see the colored man who works for Mr. Lunsford. I do not know who his 
helper is. I did not see Mr. Pruitt making an effort to get out. He was in the 
water all except his head. The water was very swift. When I wasNasked about 
the statement I tried to repeat the statement. I had reference to the whole con- 
versation. I met him on the bridge about half way of the bridge and he stopped. 
He was staggering when he stopped and I said, ‘Aint the water swift?’ He said, 
‘Yes, I am going to try it out.’ I said, ‘You are not going to drown yourself.’ 
He said, ‘Yes, I am going to try it out, I am going to drown myself.’ He said, 
‘My wife don’t love me and I don’t love her and I am not going to live in all 
this misery I have been living in.’ He pulled off his shoes and coat and said, 
‘I am going to jump in and drown myself.’ He said ‘I am going to jump in and 
drown myself.’ I don’t think it would have been possible for anybody to swim in 
that water. He was going up and down. The water was about three feet from 
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the bridge. The bridge is normally about eight feet above the water. He was 
staggering. He was drunk and staggering. When I first met him I said, ‘Aint the 
water swift?’ And he said, ‘I am going to try it out.’ And I said, ‘You are not 
going to drown yourself’ and he said, ‘I am not going to drown myself but I 
am going to try out that water.’ He said his wife don’t love him and he don’t 
love her and he was going to jump in and drown himself. I went down to the 
hotel. I asked Tom if they had a boarder named Pruitt. I did not tell Mrs. 
Johnson anything then. Uncle Tom came running up and he said, ‘What is the 
matter with Mr. Pruitt?’ And I said, ‘A man named Pruitt jumped in the river.’ 
Uncle Tom said, ‘I knowed he was going to do it because he said he was going 
to do it this morning.’ That is all that was said. I did not personally know his 
wife at that time. I did not see his wife later. I did not know her and I was 
going away. My name is Emma Gaddy. I have been given a subpoena and I 
know if I don’t appear in court I am in contempt.” 

Mrs. Ruby Pruitt then testified in rebuttal: “I heard the depositions of the 
negro read. Nothing happened like the conversation with me that the negro 
testified to. I didn’t say anything like that to a negro. I didn’t see a negro. 
Nobody notified me of the death of my husband. I went out in the hall and they 
were making a terrible commotion and I went down to see what was the matter 
and they told me that my husband was drowned and I never did see the girl on 
that floor. I know I saw her at the bottom of the stairs but she never did come 
up. I did not have a conversation with the negro man in the hotel immediately 
after that notice. I have never had any trouble with my husband at all. He never 
made any statement to me that he was going to commit suicide. The relations 
were always pleasant between us. I never made any statement to anybody else 
stating my husband was going to commit suicide.” 

Jas. H. Dodgen and Carl N. & Frank Davie, all of Atlanta, for plaintiff in 
error. 

Craighead & Craighead, Dwyer & Dwyer and Francis Dwyer, all of Atlanta, 
for defendant in error. 


Fe.ton, Judge (after stating the foregoing facts). 


When the plaintiff showed that her husband’s death was caused by a broken 
neck and back, a prima facie case of accidental death was made out, especially in 
view of the presumption in favor of accidental death against suicide. 

The evidence of the defendant points solely to intentional death by drowning, 
and death while under the influence of intoxicants. 


While recognizing the undisputed rule of law that where the uncontradicted 
evidence as to the physical facts and circumstances connected with the death of 
the insured demands a finding that the death was by suicide, we do not think the 
evidence in this case measures up to this standard. 


The only positive evidence as to the cause of death. shows that it was not 
from drowning, as defendant seeks to show by circumstantial evidence, and there- 
fore was not produced in the way insured is claimed to have expressed his inten- 
tion to destroy himself. 

The evidence is unquestionably conflicting as to whether the insured was 
under the influence of intoxicating liquor, as to whether he tried to swim out of 
the water, as to whether there had been any trouble between him and his wife, 
and as to whether he said he was going to drown himself. These conflicts, con- 
sidered with the fact that the insured halloed after he got into the water, certainly 
take this case out of the category of those where the facts demand the finding of 
suicide. The defendant sought to overcome the proved fact of death by a broken 
neck and back by circumstantial evidence of intentional drowning, and since the 
evidence did not absolutely exclude every other reasonable hypothesis save inten- 
tional drowning, the jury should have been permitted to pass on the issues involved. 
New York Life Insurance Co. v. King, 28 Ga.App. 607, 112 S.E. 383; Georgia Life 
Insurance Co. v. McCranie, 12 Ga.App. 855, 78 S.E. 1115; Mutual Life Insurance 
Co. v. Durden, 9 Ga.App. 797, 72 S.E. 295; Standard Accident Insurance Co. v. 
Kiker, 45 Ga.App. 706, 165 S.E.°850; Mutual Life Insurance Co. v. Burson, 50 
Ga.App. 859, 861 (7), (8), 179 S.E. 390; Taylor v. State, 44 GaApp. 387, 161 
S.E. 793; Sovereign Camp, Woodmen of the World vy. Simmons, 33 Ga.App. 566, 
126 S.E. 891. 

The court erred in directing a verdict for the defendant insurance company. 





Life] Penn Mutual Life Ins. Co. v. Ireton 


Judgment reversed. 
Stephens, P. J., concurs. 
Sutton, Judge (dissenting). 


PENN MUT. LIFE INS. CO. v. IRETON. No. 6288. 
Supreme Court of Idaho. Feb. 27, 1937. 
65 Pacific Reporter (2d) 1032. 
6. MISREPRESENTATION. 

Evidence that insured stated under oath in connection with his claim for 
veteran’s compensation that he was in bad health and incapacitated to work held 
to show that insured’s statement, in application for life policy that he was in good 
health, was false statement intentionally made for purpose of deceiving insurer, 
warranting cancellation of disability provisions of life policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


8. MISREPRESENTATION. 

In insurer’s action to cancel disability provisions of life policy containing 
disability provisions on ground of misrepresentations in application as to insured’s 
health, admission of evidence of officers of insurer that policy would not have been 
issued had insurer had knowledge of true state of insured’s health held proper. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from District Court, Ada County; Charles E. Winstead, Judge. 

Suit in equity by the Penn Mutual Life Insurance Company against Leonard H. 
Ireton, wherein the defendant filed a cross-complaint. From a judgment canceling 
disability and double indemnity features of an insurance policy, and for repayment 
of money paid under such disability-clause, and for premiums waived, the defendant 
appeals. 

Affirmed. 


Oppenheim & Lampert, of Boise, for appellant. 

Richards & Haga, or Boise, for respondent. 

GIvENS, Justice. 

September 30, 1925, respondent issued appellant a life insurance policy contain- 
ing a permanent and total disability clause under which respondent, upon appellant’s 
application, began payments June 4, 1928, of $20 per month, continuing until Novem- 
ber 28, 1933. December, 1928, appellant filed affidavits with the United States 
Veterans’ Bureau at Boise, and by various appeals to the Board of Appeals at 
San Francisco and the Council of Appeals in Washington, D. C., was granted com- 
pensation for a presumptive service-connected disability, i. e., active tuberculosis 
to a degree of 10 per cent. or more prior to January 1, 1925. Thereafter, January 
26, 1932, appellant verified a complaint filed in federal court to recover payments 
under a war risk insurance policy on the theory that he had become totally and 
permanently disabled due to his military service, specifically enumerating influenza, 
bronchitis, pulmonary tuberculosis, tuberculosis of the spinal column (bone tuber- 
culosis), and arthritis as the cause of his permanent total disability. 

November, 1933, respondent company becoming cognizant of this suit and 
appellant’s various showings, brought suit in equity to cancel the disability provision 
of the policy, on the ground that the appellant had knowingly and fraudulently 
made misstatements in his medical examination to respondent company in his 
application for insurance. 

After a trial without a jury, the district court made the following findings with 
regard to these representations : 

“IV. That defendant in his written application for such policy of insurance 
intentionally and willfully concealed from plaintiff the condition of his health and 
the fact that he was not in sound physical condition at the time of making said 
application.” 

“XI. That the said statements, answers and representations so made by the 
defendant in his application for insurance and relied upon and believed by the 
plaintiff as true when it issued the said policy were material to the risk assumed 
by the plaintiff under the said policy, and the said policy was obtained by the 
defendant because of the untrue, false and misleading statements, answers and 
representations made by him in his said application, and plaintiff would not have 
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issued said policy of insurance had it known before the same was issued the true 
facts regarding defendant’s previous illnesses and diseases, and regarding his true 
physical condition. \ 

“XII. That on or about the 17th day of May, 1928, the defendant made applica- 
tion to this plaintiff for disability benefits under said policy of insurance in which 
he claimed that he had become totally disabled on the Ist day of November, 1927, 
and that the nature of the disability was tuberculosis of the first and second lumbar 
vertebrae, and from time to time thereafter the said defendant has made reports 
to plaintiff in substance to the effect that he was totally disabled from tubercular 
spine and arthritis of hip. 

“XIII. That plaintiff, relying upon the proof so submitted of total disability 
and upon the statements, answers and representations made by defendant in his 
said application for insurance, and not otherwise, paid to the defendant monthly 
disability benefits under said policy at the rate of $20.00 per month, commencing 
on or about May 28, 1928, and continuing for a period of 67 months, the last 
payment being made on November 28, 1933; that the monthly payments so made 
by plaintiff to defendant aggregate the principal sum of $1,340.00. That in addition 
thereto, plaintiff relying upon the proof of total disability so submitted by defend- 
ant and upon the false statements, answers and representations made by defendant 
in his said application for insurance, and not otherwise, waived six annual premium 
payments on said policy, beginning with the premium payment due September 28, 
1928, said premium payments being in the amount of $55.12 each, making a total 
amount of premium payments waived of $330.72.” 

“XVI. The facts, if any, alleged in defendant’s cross-complaint which were 
not admitted by the plaintiff's answer thereto, and which have not been fully cov- 
ered by the foregoing findings of fact, are not true and have not been sustained by 
the evidence’”—and others in line with these specifying the particulars in which he 
had made false statements, their falsity, appellant’s knowledge of their falsity, and 
concluded therefrom that the statements had been made with knowledge and suffi- 
cient intent to deceive, to relieve respondent from further compliance with the provi- 
sions of the policy, and_entered judgment canceling that portion of the policy, and 
awarding respondent $2,039, the amount paid appellant under the disability clause 
and the amount of the premiums waived. 

No assignment of error challenges the correctness of the judgment requiring 
the repayment of the money in the event the provisions in question are canceled. 
As will be noticed hereafter, the assignments of error challenge only the provisions 
of the judgment with regard to cancellation. 

In support of its allegations and contention that appellant had made false 
statements with regard to his health, physical condition, and previous ailments, 
respondent introduced copies of various affidavits filed by appellant in connection 
with his claim before the United States Veterans’ Bureau in connection with his 
attempt to secure compensation because of the impairment of his health occasioned 
by his military service. These affidavits were presented through Mr. A. H. Chris- 
tiansen, Chief Attorney of the United States Veterans’ Facility at Boise, Idaho. 
No question is raised as to Mr. Christiansen’s being the proper custodian of these 
records. It was stipulated with reference to the copies as follows: 

“It is hereby stipulated and agreed by and between the parties hereto through 
their respective attorneys of record that the annexed are true and correct copies of 
Plaintiff’s Exhibits Nos. 12, 13, 14, 15, 16, 17, 18, and 19 introduced in evidence at 
the trial of the above cause, and that the originals of said exhibits may be 
withdrawn and the said copies substituted. 

“Dated January 30, 1935. 

“Richards & Haga 
“Attorneys for Plaintiff 
“Oppenheim & Lampert 
“Attorneys for Defendant.” 

Objection, however, was made that these affidavits were confidential and privi- 
leget under section 456, title 38, U.S.C.A., 43 Stat. 615 June 7, 1924, c. 320, § 30. 
The justification for the introduction is based upon section 456, subd. (e), supra (as 
added by Act Cong. July 3, 1930, § 7, as amended (38 U.S.C.A. § 456(e), and 
section 7, title 1 of Public Act No. 2, 73d Congress, March 20, 1933, c. 3 (38 
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U.S.C.A. § 707), entitled “An Act To Maintain the Credit of the United States 
Government,” reading as follows: 

“§ 456. Files, records, etc., confidential and privileged. All files, records, 
reports, and other papers and documents pertaining to any claim for the benefits 
of the provisions of this chapter, whether pending or adjudicated, shall be deemed 
confidential and privileged and no disclosure thereof shall be made except as 
follows: * * * 

“(e) The Administrator of Veterans’ Affairs may authorize an inspection of 
Veterans’ Administration records by duly authorized representatives of the organ- 
izations designated in or approved by him under section 551 of this title under 
such rules and regulations as he may prescribe.” 

Public Act No. 2, 73d Congress, title 1, § 7: 

“Sec. 7. The Administrator of Veterans’ Affairs subject to the general direc- 
tion of the President and in accordance with regulations to be issued by the 
President shall administer, execute, and enforce the provisions of this title [sections 
701 to 721 of this title] and for such purpose shall have the same authority and 
powers as are provided in sections 425, 430, 431, 432, 433, 434, 440, 442, 443, 444, 
447, 450, 451, 453, 455, 457, 458, 459, 459a, 459c, 459d, 459e, 459f [title 38, 'US.C.A.] 
and such other sections of [title 38, U.S.C.A.], as relate to the administration of 
the laws granting pensions.” 

And the germane portion of the Executive Order (No. 6099) known as “Vet- 
erans’ Regulation No. 11” (38 U.S.C.A. § 700 et seq. note), issued by the Presi- 
dent of the United States March 31, 1933, as follows: 

“T. All files, records, reports, and other papers and documents pertaining to any 
claim, whether pending or adjudicated, shall be deemed confidential and privileged, 
and no disclosure thereof shall be made except as follows: * * * 

“(e) In any judicial proceedings when in the judgment of the Administrator 
of Veterans’ Affairs such disclosure is deemed necessary and proper.” 

With this further provision: 

“II. Any person desiring a copy of any record, paper, etc., in the custody of the 
Veterans’ Adm inistration, which may be disclosed under the above provisions, 
must make written application for same to the Veterans’ Administration, stating 
specifically : 

“(1) The particular record, paper, etc., a copy of which is desired and whether 
certified or uncertified ; 

“(2) The purpose for which such copy is desired to be used.” 

Mr. Christiansen testified without objection that pursuant to this executive 
order the Administrator of Veterans’ Affairs promulgated instructions No. 1 and 
2, and that paragraph 20 of No. 1 related to the release of materials from the 
office of the Veterans’ Bureau by a subpcena out of a court of competent jurisdiction, 
and further that paragraph 2 of the same instruction dated June 26, 1933, provides 
as follows: “In. the event of litigation in connection with commercial insurance 
policies the Chief Attorney may produce the file in obedience to a subpoena in 
accordance with the provisions of the said Instruction number 1. Further, in 
connection with such litigation, information may be given from the files if to 
withhold same would tend to permit the accomplishment of a fraud or a miscarriage 
of justice, but compliance must be had with the regulation and instruction to the 
effect that an affidavit must be submitted showing what information is desired and 
the purpose for which it is to be used, and unless such information is furnished 
a fraud may be perpetrated or a miscarriage of justice may result.” 

Mr. Christiansen was present in court in response to a subpcena duces tecum, 
having with him the affidavits in question here. The showing on the part of 
respondent in connection with the production, presentation, and introduction of 
these affidavits was first a letter dated June 12, 1934, addressed to Mr. Christiansen, 
detailing in substance the nature of the litigation herein and requesting permission 
to inspect the records desired, and their production at trial, accompanied by an 
affidavit of Mr. Oliver O. Haga, one of the attorneys for respondent, setting up 
more in detail the substance of the suit and the allegations of the complaint herein 
as to the statements having been made by the appellant in his application for the 
insurance involved herein, and summarizing what the affidavits in question would 
show as to contrary statements. This letter was acknowledged by Mr. Christiansen 
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June 15, 1934, stating that the request had been referred to the Solicitor of the 
Veterans’ Administration at Washington, D. C., for consideration and instruction, 
such being given under date of June 30, 1934, to the manager of the Veterans’ 
Administration Facility at Boise, Idaho, attention of Chief Attorney, as follows: 

“Reference is made to your letter in this case dated June 15, 1934. 

“Under the facts as presented the request of the Penn Mutual Life Insurance 
Company in this case is covered by the instructions contained in Veterans’ Admin- 
istration Service Letter, Administrator’s Office, dated June 26, 1933, relating to 
cooperation with such companies, and your office should accordingly cooperate to 
the fullest extent possible and furnish such information contained in the Admin- 
istration file as may be desired. 

“By direction, 
“James T. Brady, 
“Acting Solicitor.” 

The result of which was in turn communicated to the attorneys for respondent 
by Mr. Christiansen under date of July 10, 1934, and thereafter the subpoena duces 
tecum was issued, the affidavits produced, and introduced. 

Appellant’s objection was as follows: 

“Mr. Lampert: Now, if the Court please, we object to the answer to the ques- 
tion on the ground it is a confidential communication, and all the reasons we argued 
and presented in connection with the motion to quash. 

The instruction, if such exists—and I have no doubt of it; the attorney stated 
he has the instruction—is beyond the authority of the Director to issue, and is 
certainly beyond the authority of the Congressional Act.” 

The pertinent portion of which.is that the departmental instruction was beyond 
the authority of the director to issue and beyond the authority of the congressional 
act. 

In the first instance, respondent’s showing was sufficient to satisfy the depart- 
ment which acted, authorizing the production of the affidavits, and indicates that 
the department considered they had the power under the federal statute and exer- 
utive order to so act and perforce considered the President had authority to act, 
and the executive order indicates the President considered he had power to act. 

[1] Section 456, title 38, U.S.C.A., supra, gave general discretion to the Admin- 
istrator. The act, section 7, title 1 of Public Act No. 2, 73d Congress, supra, and 
the executive order were not out of harmony with subdivision (e) of section 456, 
supra, and from a careful examination of the following authorities it is evident 
that language sufficiently similar to be pertinent, has been held to grant powers 
such as exercised by the department here. United States v. Bailey, 9 Pet. 238, 9 
L.Ed. 113; United States v. Ickes, 65 App.D.C. 273, 82 F.(2d) 879, at page 880; 
Shouse v. Moore (D.C.) 11 F.Supp. 784; United States v. Griffin (D.C.) 12 F.Supp. 
135; La Motte v. United States, 254 U.S. 570, at page 576, 41 S.Ct. 204, 206, 65 
L.Ed. 410; United States v. Sugar (D.C.) 243 F. 423, at page 432; United States 
v. Morehead, 243 U.S. 607, 37 S.Ct. 458, 61 L.Ed. 926; United States v. Grimaud, 
= U.S. 506, 31 S.Ct. 480, 55 L.Ed. 563; United States v. Nelson (D.C.) 199 F. 

[2] So the admission of these affidavits was not erroneous, and assignment of 
error 10 (a) is thus disposed of. 

Assignments of error Nos. 2, 5, 6, 7, 9, and 11 may be considered together 
because they in effect challenge the findings of fact and supporting evidence as 
incorrect and insufficient to show false or misleading statements with intent co 
deceive, and sufficiently material to justify the conclusions of law that the disability 
feature of the policy in question here should have been cancelled. 

The showing with regard to contradictory or false and misleading statements, 
the basis and gist of the action, are to be found in the answers in the medical 
examination in connection with the application for the policy of insurance herein, 
and affidavits filed by appellant, his own and others, his oral testimony given at 
the trial, his complaint in the federal court, and statements of officials of 
respondent company that if true answers had been given in the particulars here- 
after noted, either further investigation would have been made by the company, 
and that either because of such investigation or the answers themselves, the 
policy would not have been issued. 
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[3] The material questions and answers on the medical examination together 
with the photostatic copy of the original application are attached to the original 
policy of insurance which was with such attached documents, admitted as Plain- 
tiff’s Exhibit 2, without objection. Thereafter a photostatic copy of the questions 
and answers given by appellant in connection with his application for insurance, 
and his examination therefor by the physician, are identical in substance, admitted 
as Plaintiff’s Exhibits 5 and 6. In passing, we will dispose of assignment of 
error 10 (b), (i), and (j). The first, an objection to a statement by Dr. Dillard, 
the assistant medical director of respondent company, testifying that this medical 
examination did not contain certain statements, on the ground that the exhibit 
spoke for itself. The justification for the answer was that the Doctor should 
be permitted to testify as an expert and explain the exhibits. It is doubtful if 
the exhibits required any such explanations because the questions and answers, 
except as to certain diseases, enumerated, are clear and plain. Conceding without 
deciding that the answer should not have been admitted, there was no error 
because the case was being tried to the court without a jury, and there was 
other competent evidence to the same effect, in which event it will be presumed 
the court did not consider the inadmissible evidence, and appellant was not 
prejudiced by the ruling. Knauf v. Dover Lumber Co., 20 Idaho, 773, 120 P. 157; 
Bales v. Weaver, 36 Idaho 704, 213 P. 342; Morton Realty Co. v. Big Bend I. & M. 
Co., 37 Idaho 311, 218 P. 433; Blackfoot City Bank v. Clements, 39 Idaho 194, 
226 P. 1079; Burlington Sav. Bank v. Grayson, 43 Idaho 654, 254 P. 215; Goody 
v. Maryland Casualty Co., 53 Idaho 523, 25 P.(2d) 1045. 

[4] The objection to Plaintiff's Exhibit 6 was that the justification for its 
admission was without foundation, it being based upon the deposition of Mr. 
Tonkin, which was not admitted and the objection should have been sustained, 
but this is likewise without prejudice because the cross-examination of appellant 
sufficiently identified and authenticated the exhibit. 


Turning now to the substance of the questions and answers, No. 11, A, B, and 
C, No. 15, B, and No. 16 are as follows: 

“11. A. Are you now in good health? A. Yes. 

“B. When were you last attended by a physician or consulted one? B. Jan. 
1925. 

“C. For what disease? C. Hydrocele.” 


“15. B. Have you had asthma, consumption, spitting of blood, habitual cough 
and expectoration, palpitation, or any disease of the throat, heart or lungs? 
B. No.” 

“16. Have you ever had illness, disease, injury or operation other than as 
stated by you above? If so, give full particulars, date, duration, severity, etc., of 
each. Use reverse side if necessary. (Answer) No.” 


Plaintiff’s Exhibit 15, a copy of an affidavit filed by appellant in connection 
with his claim for compensation with the Veterans’ Bureau, on January 5, 1929, 
stated this in connection with his general health in 1925: “Leonard H. Ireton 
being first duly sworn deposes and says: That in January 1925, he went to the 
Veterans’ Hospital at Boise, Idaho, to receive treatment for his back; that he 
was told by the attending physician that he was suffering from hydrocele and 
was operated upon for that ailment; This operation did not relieve the pains 
in the back of this affiant, and in February of 1925, he received further treat- 
ments which consisted of the application to his back of hot packs, but this 
treatment gave him no relief and in March 1925, affiant left the said Veterans’ 
Hospital at Boise and did not return for further treatment because he believed 
that he could not get relief. * * * Affiant further states that ever since the fall 
of 1924 he has been totally disabled for the performance of any sort of service 
connected with his business as a stockraiser or otherwise. * * * ” 

Argument is made that appellant did not know he had tuberculosis of the 
spine until 1929 or thereabouts, yet in his affidavit he repeatedly stated that in 
1925 his health was bad and he was totally disabled for work. Inability to work 
and general bad health are not technical terms, and if in 1929 appellant knew 
he was in bad health and could not work in 1925, he must have then known in 
1925 his health was bad; yet he stated unequivocally in the application herein 
that his health was good. < 

With regard to tuberculosis of the spine, and when he had it, there is a letter 
of Dr. Kackley, Exhibit 22, dated November, 1928, as to his diagnosis in 1924, 
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and the latter portion of this letter reaffirming his (Dr. Kackley’s) earlier belief 
does not negative or lessen the force of his statement that in 1924 he had 
diagnosed appellant’s condition as tuberculosis of the spine and so told appellant. 
Piaintiff’s Exhibit 16 contains. similar statements, 

In question 11, D, (Plaintiff’s Exhibits 5 and 6), appellant further stated that 
he had good recovery from his operation for hydrocele, yet in his affidavit, 
Plaintiff's Exhibit 19, he said he secured no relief from the operation. 

With regard to the origin or beginning of his disability in his application to 
respondent company for disability benefits, he stated under No. 5 and No 6: 

“5. Describe fully. 

“A. Nature of disability. 

“B. Cause. 

“Tuberculosis first and second lumbar vertebra. 

“6. On what date did disability become total and has it been continuous since 
that time? 

“November Ist, 1927. Yes.” 

Yet in his affidavits to the bureau he stated that this same disability, that is, 
tuberculosis of the spine, dated from the time of his service, long prior to 1927. 

(Exhibit A to complaint.) 

“That while said Leonard H. Ireton was in the military service of the 
United States as aforesaid and while said contract of insurance was in full force 
and effect, this plaintiff did contract— 

“Influenza 

“Bronchitis 

“Pulmonary Tuberculosis 

“Tuberculosis of the Spinal Column (bone tuberculosis) 

“Arthritis. * * * ” ‘ 

[5] Appellant’s own testimony: 


“Q. Were you at that time, the date of taking the application, so far as you 
had knowledge of it, in good health? A. Yes, sir. * * * 

“A. When I went into his office he told me to take off all my clothes, and I 
took them off, and he examined my heart and lungs, and I told him about the 
hydrocele operation that they did up here at the Veterans Bureau, and he 
examined that, and examined me for rupture; and I told him they had given 
me treatments up there for lumbago for muscular rheumatism in my back, and 
he had me bend over, and he examined me. * * * And he asked me how I felt 
now, and I told him I hadn’t been bothered in the back for some months, and 
had no soreness now. * * * 

“Q. And there appears the statement, ‘Give date of illness or injury which 
caused present disability. And your answer is, ‘November 1, 1927.’ Is that the 
beginning of the disability, that is your disability from which you were being 
operated on at that time, so far as you know? A. Yes, sir. 

“Q. And the statement appears there, in answer to question 5, ‘Tuberculosis 
first and second lumbar vertebrae.’ Where did you get that information which 
you placed upon that application, Mr. Ireton? A. Mayo Clinic. 

“Q. And did you at any time previous to that hospitalization there which 
resulted in your making out of that application there, or during which time you 
made out that application, did you have before that time have knowledge of 
the existence of that disease? A. No, sir. 


“Q. (By Mr. Lampert) You had been examined by physicians previous to 
that time, on various occasions? A. Yes, sir. 
jai 2 Had any of them told you of the existence of that disease? A. No, sir. 

“Q. During that time did you have any pains in 
of 1925) A. Not the latter part of the summer, no. * 

“A. That fall when I was feeding these cattle down there, my back com- 
menced to bother me, and I went to Soda Springs to see Dr. Kackley. 

“Q. And what did he tell you he was treating you for, or what did he treat 
you for, so far as you know? A. The first time I went to see him, he gave me 
some ointment to rub on my back, and gave me some pills to take—some 
medicine, and told me it was lumbago; and then I went back down to feeding 
those cattle, and my back didn’t seem to be any better, so I went back to him 
in about a week, and he examined me and he said to me, he said, ‘You are too 


your back? (early summer 
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young a man to be crippled up,’ he said, ‘in the back, that way,’ he said, ‘There 
must be something else.’ But he didn’t tell me what else. He gave me some 
different medicine, told me to try that, but I never went back to Mr. Kackley 
any more ; and I left there about a week after that, and didn’t go back to 
him. * > 3 * 

—was sufficient to be considered by the trial court as bearing upon the main 
question, that of falsity and intent, and overcomes appellant’s contention that 
all the material testimony offered was by “deposition and documentary, and this 
reviewing Court is in as favarable position for judging the truthfulness of wit- 
nesses and weight of the evidence as was the Trial Judge, and should consider 
the same as though originally heard in this Court.” 

Appellant was examined and cross-examined before the trial judge, who could 
consider not only the substance, but the demeanor and conduct of the witness 
on the stand, which removes this case from the rule contended for by appellant. 

[6, 7] We may accept for this case appellant’s contention, without approval or 
disapproval, that the applicable law is that false statements justifying the can- 
cellation of the policy must be known to be untrue by applicant when made, and 
there must be evidence of a conscious design to defraud, and that a statement 
by an applicant for insurance that he is in said condition cannot be said to be 
untrue as a matter of law, unless he has an ailment to appreciably affect his 
health, and still there is sufficient evidence to sustain the findings herein and 
conclusions based thereon. When a man says he is in good health, and com- 
pletely recovered from an operation, and at another time states under oath that 
at that time he was in bad health, incapacitated to work, did not recover from 
the operation, had been told he had the disease or ailment for which he later 
seeks a disability benefit, the conclusion both as to facts and law is justified that 
he intentionally made the false statement for the purpose of deceiving. Fraud 
is to be determined from all the facts and circumstances of the case. 27 C.J. 65, 
§ 200b; Tage v. Alberts, 2 Idaho (Hasb.) 271, 13 P. 19; Pocatello Security Trust 
Co. v. Henry, 35 Idaho 321, 206 P. 175, 27 A.L.R. 337; Young v. California Ins. 
Co., 55 Idaho 682, at page 693, 46 P.(2d) 718. 

Assignment of error No. 8 is disposed of by the above discussion and holding. 

[8] Assignments of error No. 1, 4, 7, 10, (d), (e), (f), (g), (h), and (0) may 
be considered together, as they challenged the finding and admission of evidence 
relative to whether the insurance company would have issued the policy if true 
answers had been given at the time of the medical examination, in line with the 
later statements made by appellant in his application to the Veterans’ Bureau. 

Evidence by officials of the company was properly admitted and sufficiently 
ccrtain when all of the testimony on this phase of the controversy is considered, 
to the effect that the company had no knowledge of appellant’s ‘health other 
than in the application for insurance and his medical examination, and that if 
the true facts had been stated by him, and known by the company, the policy 
would not have been issued. 

[9] Conceding some of the objections to certain portions of the above testi- 
mony should have been sustained at the time they were made, subsequent com- 
petent evidence corrected such error, if any, in view of the fact that the trial 
was to the court without a jury. Burlington Sav. Bank v. Grayson, supra, and 
Hartley v. Brohrer, 52 Idaho 72, 11 P.(2d) 616. 

This disposes of all the assignments of error except such as challenge rulings, 
the subject-matter of which are immaterial to the disposition of the cause as 
outlined herein. 

The only conflict in the evidence arises by reason of the contradictory 
statements made by appellant himself, on the one hand when he applied for the 
insurance, and on the other when he applied for compensation from the Veterans’ 
Bureau and filed his complaint in the federal court. This conflict the trial court 
on sufficient evidence supplied by appellant himself, or which emanated from him 
in the first instance, was resolved in respondent’s favor. 

Judgment is therefore affirmed. Costs to respondent. 

Morgan, C. J., and Holden and Ailshie, JJ., concur. 
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MOWERY v. WASHINGTON NAT. INS. CO. Ag. No. 3. 
Appellate Court of Illinois. Fourth District. 
Rehearing Denied April 6, 1937. March 4, 1937. 
7 Northeastern Reporter (2d) 334. 
1. PLACE OF CONTRACT. , 7 : 

Life and accident policy which was mailed from Missouri to insured in 
Illinois, and which provided policy should “take effect” at residence of insured, 
was an Illinois contract and would be subject to law of Illinois, since any different 
construction would render such provision meaningless, and it would be presumed 
parties intended each provision should be effective except as to provisions which 
contravened some rule of law or public policy to “take effect” meaning to be in 
force, or go into operation. 

(For other cases, see Insurance, Dec. Dig. § 147[4].) 

2. CONSTRUCTION. ue , 

It would be presumed that parties intended that each provision of policy should 
be effective unless it contravened some rule of law or public policy. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

3. EXCEPTION. a ' 4 

Under statute requiring exceptions to policy to be printed with same prom- 
inence as benefits to which they applied, where life and accident policy provided 
for indemnity for $1,000 for death sustained as described in another provision, 
which provision and exception relating thereto were in smaller type, insurer 
could not rely on exception, since provision in bolder type was more important 
of provisions conferring benefits (Smith-Hurd III.Stats. c. 73, § 363). 

(For other cases, see Insurance, Dec. Dig. § 149.) 

4. EXCEPTION. > 

Under statute requiring “exceptions” to policy to be printed with same prom- 
inence as benefits to which they apply, insurer could not rely on provision of life 
and accident policy specifying that indemnity should be paid only when death 
occurred within thirty days after accident, where provision conferring benefits 
was printed in bolder type, since such provision was not a “condition” but was an 
“exception” (Smith-Hurd IIl.Stats. c. 73, § 363). 

(For other cases, see Insurance, Dec. Dig. § 149.) 

3. WAIVER. | . 

When an insurer desires to avail itself of an exception contained in a policy 
hy way of defense to defeat a claim either in toto or pro tanto, it must plead such 
exception, and failing to do so waives it as a defense. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

6. WAIVER. 


_ _ In action on life and accident policy, conditions providing for reduction in 
indemnity held not available where conditions were not pleaded. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


Appeal from Circuit Court, St. Clair County; Dick H. Mudge, Judge. 

Action by Clara Mowery against the Washington National Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Kramer, Campbell, Costello & Weichert, of East St. Louis, for appellant. 

Beasley & Zulley, of East St. Louis, for appellee. 

Epwakrps, Justice. 

On April 4, 1935, defendant issued a life and accident insurance policy to Mary 
Keyser, aged sixty-nine years, in connection with a subscription to the Star-Times, 
a newspaper of St. Louis, Mo., in which plaintiff was named beneficiary. The 
application was taken at the home of the insured at East St. Louis, IIl., was 
delivered to defendant's office in St. Louis, where the policy was issued, and after- 
wards, on April 12, 1935, the insured, while walking upon the streets of Chicago, 
was struck by a passing automobile and sustained injuries from which she died on 
June 2, 1935. Defendant denied liability, plaintiff brought suit on the policy, trial 
was had before the court, and judgment rendered in favor of plaintiff for $1,050 
and costs, from which defendant appeals. 

The complaint was in the usual form, together with an allegation that the 
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policy, in fine print, contained a clause that “indemnity for loss of life * * * shall 
shall be paid only when such loss occurs within thirty days after the date of the 
accident causing such loss,” and averring that such provision is in derogation of 
section 363, c. 73, Smith- Hurd R.S. 1935, which requires that all exceptions of the 
a shall be printed with the same prominence as the benefits to which they 
apply. 

Defendant’s answer was a general denial, together with two affirmative 
defenses; first, that the policy expressly provides indemnity for loss of life, 
etc., by accidental means, subject to all conditions contained in the policy; and, 
second, that the policy, in part 10 thereof, specifies that indemnity for loss of life 
shall be paid only when death occurs within thirty da:s after the date of the 
accident occasioning such loss. 

[1] Defendant first contends that the policy was issued at the office of the 
Star-Times in St. Louis, Mo., and mailed to the insured at Est St. Louis, IIL, 
being thereby a Missouri contract and not subject to the provisions of the Illinois 
statute referred to. 

There is some dispute as to whether the evidence establishes that the policy 
was mailed in St. Louis; however, we think this is not material in. view of 
another consideration. 

The policy, on page 1, reads: “The date of this policy is April 4, 1935; its 
weekly premium is five cents; it takes effect at twelve o'clock noon, standard 
time, at the residence of the insured of the date hereof, if the insured is then 
alive, in good health and free from injury.” 

It is observed that the policy “takes effect * * * at the residence of the 
insured.” To take effect means to be in force or go into operation. Maize v. 
State, 4 Ind. 342. In other words, the policy was in effect at the residence of 
the insured, and not elsewhere. If it went into force at such residence, it is evi- 
dent that the parties intended it should be subject to all the legal regulations 
which obtained at the situs of such residence; that is, the statute of Illinois. At, 
different construction would render the quoted provisions meaningless. 

[2] It will be presumed that the parties intended that each provision of tl 
policy should be effective unless it contravened some rule of law or public polivy, 
and it seems manifest that they contemplated, by such wording, that the policy 
should be tested by the laws of this state. It is therefore an Illinois contract. 

Defendant further urges that even if the policy is subject to the Illinois statute, 
yet it conforms to its terms; that part 4 of the policy, which provides for a 
recovery if injuries are sustained by being struck by an automobile, is the part 
which confers the benefit; that same was printed in the same size type as the 
provisions of section 10, and hence is not obnoxious to the terms of said section 
363, chapter 73, Smith-Hurd R. S. 

[3] In this connection it must be noted that on page 1 of the policy it is 
provided, in bold faced type, that loss of life “if sustained in the manner 
described in Part 4,” shall be indemnified in the sum of $1,000. It is manifest 
that this provision, together with that of part 4 referred to, are the clauses which 
jointly confer the benefit. 

We do not think that the clause of part 10, restricting the right of recovery 
to instances where the loss occurs within 30 days of the infliction of the injury, 
can be said to be printed with the same prominence as those conferring the benefit, 
especially when the most important of the provisions which confer such benefit, 
being the one providing for the amount of $1,000 for loss by death, is in bold faced 
type, and is then only modified by part 4 describing the manner in which the injury 
may be sustained. Porter v. Continental Casualty Co., 277 Ill.App. 492. 

[4] It is further claimed that the provision of part 10 is not an exception to 
the liability, but that it is one of the conditions under which the indemnity is 
payable, and is not an exception as that term is used in the statute. With this we 
do not agree, and are of opinion that it is one of the exceptions which relieve 
the insurer from payment, and, as such, is within the terms of the act, as held in 
Porter v. Continental Casualty Co., supra. 


([5, 6] It is further asserted that inasmuch as the insured was above the 
age of 60 years, that certain conditions of the policy which provide for a reduction 
in indemnity under such situations should control the amount of recovery here. 
The answer to this contention is that when an insurer desires to avail itself of 
an exception contained in a policy, by way of defense, to defeat a claim either in 
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toto or pro tanto, it must plead such exception, and failing to do so waives it 
as a defense. Maltby v. Empire Auto Ins. Ass’n, 239 Ill.App. 532; McCarthy v. 
Pacific Mutual Life Ins. Co., 178 IlLApp. 502. Such was not pleaded in the 
instant case, hence is not available to bar or lessen the liability of defendant. 

For which reasons, the judgment is affirmed. 

Judgment affirmed. 

Stone and Murphy, JJ., concur. 


EBBERT v. METROPOLITAN LIFE INS. CO. Gen. No. 38912. 
Appellate Court of Illinois. Third Division. First District. March 24, 1937. 
Rehearing Denied April 12, 1937. 

7 Northeastern Reporter (2d) 336. 

DISEASE OR INJURY. 

Death of insured while undergoing tonsillectomy after having had ether 
administered to him held directly contributed to by disease from which insured 
was suffering, and not the result “directly and independently of all other causes, 
of bodily injuries sustained through external, violent and accidental means,” within 
double indemnity clause of life policy. 

“Means,” plural of “mean,” is defined as the medium through which 
anything is done. The process adopted in order to attain an end; instru- 
mentality. In this sense it is often construed as a singular noun, as, no 
other means is left; this will be a means to the desired end. “Violence” 
is the quality, character, or state of being violent, in a physical sense. 
“Violent” means proceeding from or marked by great and intense physical 
force, as, a violent attack; a violent blow. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Superior Court, Cook County; Archie G. Kennedy, Judge. 

Action by Mary Ebbert against the Metropolitan Life Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Reversed, and judgment ordered entered against plaintiff for costs of suit. 

Hoyne, O’Connor & Rubinkam, of Chicago, for appellant. 

Haas & Leffmann, Harry L. Mitchell, and Ferdinand J. Mann, all of Chicago, 
for appellee. 

ALL, Justice. 

This is an appeal from a judgment of the superior court of Cook county 
against the defendant the Metropoiitan Life Insurance Company, and in favor of 
Mary Ebbert, widow of Harry J. Ebbert, deceased, for the sum of $8,090.56 and 
costs of suit. The trial was before the court without a jury. 

The action is predicated upon two life insurance policies issued to Harry J. 
Ebbert. Each contains what is referred to as a “double indemnity clause,” which 
provides that in addition to the principal amount agreed to be paid to the 
beneficiary upon proof of death of the insured, an additional amount would be 
paid in case his death was the result “directly and independently of all other 
causes, of bodily injuries sustained through external, violent and accidental means,” 
and “that death shall not have been the result of self-destruction, whether sane 
or insane, or caused by, or contributed to, directly or indirectly, or wholly or 
partially, by disease, or bodily or mental infirmity.” In one policy, the amount 
of the additional indemnity agreed to be paid is $1,675.00, and in the other, $6,000. 
The principal death claims under both policies were paid. 

Plaintiff's contention is that the means or cause of the death of the insured 
was the administration to him of ether as as an anesthetic in and about the 
performance of a surgical operation for the removal of the tonsils of the insured, 
and that as the direct result of the administration of the ether, the insured died. 
It is the claim of plaintiff that the means and methods employed by the physi- 
cians performing the operation were those usually and customarily adopted and 
used by physicians and surgeons in the administration of anesthetics; that the 
death was not the result of self-destruction, nor caused by or contributed, 
directly or independently, or wholly or partially, to disease, or to bodily or 
mental infirmity; but that an effect which is not the natural or probable conse- 
quence of the means which produced it, an effect which the actor did not intend 
to produce, and which he cannot be charged with the design of producing, is 
produced by “accidental means.” We have quoted literally from the statement 
in plaintiff’s brief, and we presume the meaning is that plaintiff is entitled to 
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recover under the terms of the policy upon the theory that the evidence adduced 
indicates that the insured’s death came about through “accidental means.” 

Defendant admits the execution and delivery of the policies and the death 
of the insured, but denies that his death, directly and independently of all other 
causes, was the result of bodily injury sustained through “external, violent and 
accidental means,” insists that the death of the insured was the result of disease 
and bodily infirmity, and denies that the cause of the death of the insured was 
the administration of the ether to the insured as an anesthetic. 

Harry J. Ebbert died on June 6, 1934, while undergoing an operation for the 
removal of his tonsils. It is in evidence that at that time he was 52 years of 
age, weighed 188 pounds; that since the year 1924 he had played golf frequently, 
and that when playing golf, he walked several miles at a time; that he played 
golf two weeks before his death; that he was vigorous; that he had no shortness 
of breath, nor dizzy spells; and that he could walk up several flights of stairs 
without evident fatigue, and that his breathing on such occasions was normal. 

Dr. J. G. McNeil, a witness called by the plaintiff, testified that he had been 
practicing since 1921. After reviewing his experience and qualifications, this 
doctor testified that he specialized in surgery, and had performed a number of 
tonsillectomies (somewhere between a thousand and fifteen hundred); that he 
examined the insured about June 3, 1934, for the purpose of determining his 
physical condition and in preparing for an operation for the removal of his 
tonsils, together with a submucous receptor in the nose of the insured; that at 
that time the witness gave the insured a physical examination and took a history 
of his past sicknesses and as to his general life; that at that time the insured 
stated to this witness that he had never had typhoid, pneumonia, scarlet fever, 
diphtheria, or influenza, and that he had never had excessive diarrhea; that the 
insured then stated that he took exercise, and that he frequently played eighteen 
to thirty-six holes of golf without being tired and without exhaustion. This 
doctor also testified in substance that the physical examination made of the 
insured by him consisted of taking the insured’s blood pressure, and that his 
blood pressure was “132 over 96”; that the examination of the insured’s throat 
showed a large pair of tonsils producing a sort of obstruction in the throat, and 
that he had a small deflected septum, and that this produced a lot of mucous, 
which dropped back into the throat and bothered him considerably, causing him 
to cough; that the chest and lungs of the insured were negative, and that the 
heart was negative; that when he examined the insured as to the condition 
of his heart, he had him run about the room for the purpose of determining 
whether the heart would shortly return to the normal beat, which it did; 
that the abdomen was negative; that his reflexes were normal; and that 
the urinalysis and blood count were negative. This physician testified that 
by “negative” he meant that he did not find any positive findings of disease; 
that his heart tones were perfectly normal, and that the heart was not enlarged; 
that the examination of the insured’s abdomen indicated a negative history, 
and that the insured had no acute intestinal condition of any sort; that 
this examination occurred three or four days before the insured was operated 
upon. This physician then testified that he formed an opinion at that time that 
the tonsils should be removed, and that he could safely and perfectly perform 
such operation; that on June 6, 1934, he examined the insured before taking him 
to the operating room, that he went over his chest and heart, and that at that time 
the witness formed the opinion that the insured was physically all right to take 
the anesthetic and to be operated upon for the condition of his tonsils and septum ; 
that he then removed the right tonsil and inserted a sponge or forceps to stop 
the hemorrhage which usually occurs after such an operation; that the hemorrhage 
in the case of the insured was not severe, and that he removed the tonsil on the 
left side, and that the same condition prevailed on the right side; that ether 
was administered to the insured by the drop method, and that during the time 
the patient was taking the ether, his respiration was normal, as well as his color; 
that he had given about two thousand anesthetics, and had observed it in several 
thousand cases and that he was able to determine whether the insured was being 
properly anesthetized; and that every patient is different under such circumstances, 
as to the amount of the anesthetic. He stated that he was present when they 
started to anesthetize the insured, and that the anesthetic was given to him by 
a Miss Kelly; that coagulation took place on thé wound after about three and a 
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half minutes; that the bleeding ceased, and that then the patient suddenly stopped 
breathing; that artificial respiration was given him, the rectum was dilated; that 
he was given stimulation by injection of sodium caffeine benzoate; that they gave 
him an injection of adrenalin into the heart; and that after possibly a half hour, 
they were unable to stimulate the respiration and that the patient was dead. This 
doctor testified that in his opinion, the insured died from a supersusceptibility or 
idiosyncrasy from ether that caused respiratory paralysis. Also, that he had an 
opinion that there was nothing in the man’s physical condition nor any “bodily 
infirmity of this man that would contribute to the cause of his death.” 

Dr. Alfred D. Biggs, the coroner’s physician of Cook county, testified to the 
effect that he made a complete post mortem examination of the trunk of the 
body of the deceased, of the organs, chest, and abdomen, and found that there 
were marked fatty changes in the liver; that there was a moderate hypertrophy of 
the myocardium, meaning the heart muscle; that there was passive congestion of 
the spleen and kidneys, and that the tonsils had been removed; that the liver 
showed about ninety percent yellow, that is, that there were marked or extensive 
fatty changes; that the heart showed a moderate hypertrophy in the myocardium, 
which means that there was some enlargement of the heart; that after the exam- 
ination, he formed an opinion as to what caused the death of the patient, which 
was that the patient succumbed to a complication of two factors; that one of them 
was a certain amount of degenerative changes of the heart muscle, and the other 
factor was surgical shock and anesthesia, the surgical shock and anesthesia grouped 
as one thing. He stated that these certain changes in the heart are referred to 
as myocarditis—chronic myocarditis. He testified further as follows: “I don’t 
think I can state how long it [the condition of the insured] has been. I think 
it was chronic, but as to assigning a number of months or years that it might 
have existed, I don’t think I could do that reasonably well.” Referring to other 
conditions found, he testified that “the body is obese, the neck is very short, the 
liver is down three finger breadths in the mid line, the cut surface of the liver 
is 95 % yellow, the lobular markings are almost lost, the stomach is balooned up 
with air, and its lining and that of the intestines are normal; that the heart is 
distinctly larger than normal, the ventricular wall is thicker than normal, the 
myocardium is light brown, the kidneys are dark red, the capsule strips easily 
leaving a pitted surface. The pancreas and adrenals appear normal, the spleen is 
large and soft, its cut surface chocolate brown,” and that “I thought that the 
death occurred because of two factors, one the heart changes and the other sur- 
gical shock and anesthesia.” On cross-examination, he testified that: “I deter- 
mined that, there was a cloudy swelling of the myocardium by looking at it. A 
cloudy swelling, as I used the term * * * means a cooked appearance of the heart 
muscle, and that is determined by looking at it. * * * In my opinion, this heart 
was bigger, the muscle walls of the heart were thicker than for an individual of 
that size.” 

Dr. Overton Brooks, a witness called by the defendant, testified that he had 
practiced medicine and surgery for almost thirty years; that he was a graduate of 
the Northwestern University, and was connected with St. Joseph’s and the Henrotir 
Hospitals, and is surgeon for the Chicago Great Western Railroad and the Erie 
Railroad; and that he is in active practice as a surgeon. He further testified, in 
substance, that he was familiar with the organ of the body known as the liver, 
and that: “Assuming that a man has a liver that is ninety-five per cent yellow, that 
liver would show a very distinct pathology. It might be that he has what we call 
a fatty infiltration or fatty degeneration of the liver; that is, the cells have turned 
to fat. It might be that he has a hardening of the liver, what we call cirrhosis 
of the liver, due to some chronic poisoning. It might be what we call an amyloid 
liver, which is usually brought on by some toxic, long drawn out, poisonous condi- 
tion, like tuberculosis or syphilis or something like that. It might be due to bile 
getting into the liver through a cancerous condition there, or some inflammatory 
condition in the gall bladder which stops up the bile and it is thrown into the liver. 
It might indirectly come from diseased tonsils. The greatest function of the liver 
is the storage of the food pruduct that gives heat and life to the body, and it also 
takes care of the poisons, a detoxifier. It takes care of the poisons that might 
be sent into the body and eliminates them through the bile into the intestines.” 
The abstract indicates that the witness was asked a hypothetical question, which 
is not there set forth, and that his answer was as follows: “I have an opinion based 
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on these facts, assuming each and every fact which has been related to be true and 
basing an opinion on these facts, upon reasonable medical certainty as to the 
cause of the death of this hypothetical.man. It is my opinion that this man died 
with this group of symptoms or signs that he had there, leaves the impression 
to me that he had a chronic condition for years that was brought about by some 
poisonous substance, or either bacterial poison, germ poison or chemical poison, 
that has been exisiting for a long time. And I am of the belief that this patholog- 
ical condition as shown was the cause of this man’s death, and the anesthetic was 
a contributing cause of the death. If I might state my belief, I have my belief on 
this subject, because asphyxial death in this time and day is really very rare 
through asphyxia, because in a properly equipped hospital and people that are 
properly trained, asphyxia from any cause whatsoever, electrical things or carbon 
monoxide or automobile fumes, or any of those things, if they are properly taken 
care of immediately, rebreathing takes place. And I might say it is considered 
really a rare condition in the operating room, or anywhere else, unless there is 
some other underlying condition, such as we find in this picture, and such as we 
find in the enlarged thymus gland situated over the heart, that has been carried 
on through years. Usually it subsides in childhood; in some cases it is carried 
on even up until this age, but that is rather rare. But I would say that there must 
be some obstruction or some deformity or something like that that would really 
cause a man to die on the operating table and not just asphyxia alone. The fact 
that this man coughed just before he died would indicate that his reflexes were 
returning, and he was coming out from under the anesthetic. I shouldn’t think 
men die from ether if they are coming out of the ether. I think that the heart 
condition, with the liver condition, the tonsil condition, the fact that the tonsils 
= os a they interfered with his breathing at times. might even have caused 
nis death.” 

Another physician, Dr. Charles M. Fox, testified substantially as the witness 
just referred to. 

Dr. Harry C. Harris, called by defendant, testified that he graduated from the 
University of Illinois, in 1926, and from the University College of Medicine. 
After reciting his general experience, he testified that: “During my experienc as 
a physician and surgeon, I have had occasion to see the effect of ether 
on the human body. I have administered ether on many _ occasions. 
Ether has the property of producing anesthesia by paralyzing the higher 
nerve centers of the brain, known as the respiratory center and_ the 
circulatory center. When administered, it passes in the average through 
four normal phases. First, is the stage of focal irritation, where the ether 
irritates the throat and produces a cough. One accident in the use of 
ether at this time in which it may cause death is due to the fact that if an operation 
is performed about the head, at this time it may cause a reflex action set up in one 
of * * * the five cranial nerves. * * * The second stage is that exemplified by a 
spell of anxiety, because of the stimulation of the cerebrum of the brain. * * * 
At this stage, no deaths are reported from the use of ether. * * * The third 
stage of ether anesthesia is that exemplified by a tetanic spasm of all the muscles 
in the body. In this stage, there may result a tetanic convulsion of the muscles 
of respiration, and at this state, if in the administration of ether, these tetanic 
convulsions take place and the respiratory muscles become so grasped and tetanic, 
then respiration may cease because of this action, and the blood is dammed back 
on the right side of the heart and the heart dilates and the patient dies.” This 
witness was asked a hypothetical question, which does not appear in the abstract. 
In answer, he said: “My opinion is that the deceased came to his death as a 
result of the combined effects of pre-existing pathology and the administration of 
ether. When I refer to pre-existing pathology, I refer to the tonsils, to the heart, 
and to the liver, to the blood vessels and to the kidneys and to the general status 
or make-up of the individual and his age.” His testimony is further to the effect 
that, considering the physical history of the insured, the opinion of the witness 
was that ether should not have been administered as an anesthetic in the removal of 
the tonsils of the insured. 

In Wayne v. Travelers’ Insurance Co., 220 Ill.App. 493, suit was brought on 
an accident insurance policy by the beneficiary. The policy was issued to one John 
Bleakley, and contained the provisions that he was insured “against loss resulting 
from bodily injuries, effected directly and independently of all other causes, 
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through external, violent, and accidental means,” and that. “this insurance shall 
not cover accident, injury, disability, death or other loss caused directly or 
indirectly, wholly or partly, by bodily or mental infirmity, ptomaines, bacterial infec- 
tions (except pyogenic infections which shall occur simultaneously with and through 
an accidental cut or wound), or by any other kind of disease.” Prior to the death 
of the insured, on August 2, 1917, the statement of the court indicates, he had 
been treated for syphilis, and on that date the doctor injected 0.6 grams of arseno- 
benzol. In its opinion, the court refers to a description of the technic of this 
operation given by a witness, and concludes that the manner of the injection seems 
to have been entirely regular and that no question was raised in this respect. 
Within thirty minutes after the last injection the patient fainted and respiration 
was disturbed; a pulmotor was used under an experienced man, but in about two 
hours the patient died. The physician testified that no such result from the injec- 
tion was expected. The post mortem showed that the muscles of the throat were 
swollen, the membrane on the inside edematous, and the throat closed. The physi- 
cian referred to made out the death certificate, wherein he stated that the cause 
of death was edema of the glottis following an injection of arsenobenzol, 0.6 
grams, and “contributory syphilis, duration five years.” In its opinion, after refer- 
ring to the fact that Bleakley was suffering from syphilis which directly contrib- 
uted to his death, and that he, therefore, could not recover, the court said: 

“Another bar to recovery is found in the words, ‘accidental means,’ in the 
insuring clause. It is pointed out in many cases that these words are not the 
same as an accidental injury or accidental death. These cases hold, in substance, 
that where the means are voluntary and intelligent and the act performed without 
error, even though death should unexpectedly result, death is not effected by acci- 
dental means. Among such cases are Higgins v. Midland Casualty Co., 281 III. 
431 [118 N.E. 11]; United States Mut. Acc. Ass’n v. Barry, 131 U.S. 100, 19 S.Ct. 
755, 33 L.Ed. 60]; Smith v. Travelers’ Ins. Co., 219 Mass. 147 [106 N.E. 607, 
L.R.A.1915B, 872], and cases there cited; Shanberg v. Fidelity & Casualty Co. 
[C.C.A.] 158 F. 1 [19 L.R.A. (N.S.) 1206].. Entirely applicable to the present 
case is the language in the opinion in Riley y. Interstate Business Men’s Acc. Ass’n 
(Iowa) 152 N.W. 617: 

“ “Thus it is apparent that to entitle one to recover, under a policy like the 
one in question, it is not sufficient to show that the death was accidental. Death 
is the result of some precedent. act or condition. It is traceable to some cause. It 
is not sufficient, to make the cause accidental, that it appear that the resulting 
death was unanticipated, unforeseen, and not expected as a result of the act done. 
It must appear that that which happened to produce the result happened through 
accident, in order that the proper foundation may be laid for the recovery. The 
policy provides recovery in the event of death, but only where death results from 
bodily injuries effected solely by external, violent, and accidental means.’ 

“In Joyce on Insurance (2d Ed.) vol. 5, sec. 2863, the author discusses at 
length the distinction between accidental death and accidental means, saying among 
other things: 

“ *®\ person may do certain acts, the result of which acts may produce 
unforeseen consequences and may produce what is commonly called accidental 
death, but the means are exactly what the man intended to use, and did use, and 
was prepared to use. The means were not accidental, but the result might be 
accidental.’ ” 

Plaintiff cites the case of Christ v. Pacific Mutual Life Ins. Co., 312 Ill. 525, 
144 N.E. 161, 162, 35 A.L.R. 730. In that case, the insured, under a policy contain- 
ing provisions exactly similar to those contained in the policy in issue here, 
contracted typhoid fever from drinking contaminated water and died as a result 
therefrom, and the same question was raised as to whether or not, under the 
facts stated, the beneficiary could recover upon the theory that the insured lost 
his life by “external, violent, and accidental means.” In holding that there was 
a right to recover, the Supreme Court said: s 

“The means by which disease is acquired being the entrance of the typhoid 
bacilli into the system, if the means of such entrance are accidental the resulting 
typhoid fever and its fatal effect may also be said to be accidental. P ; 

“We have had occasion in a number of cases to define the term ‘accident’ as 
used in accident insurance policies. In Hutton v. States Accident Ins. Co., 267 Ill. 
267, 108 N.E. 296, L.R.A.1915E, 127, Ann.Cas.1916C, 577, we said that an effect 
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which is the natural and probable consequence of an act or course of action cannot 
be said to be produced by accidental means. After citing several cases the rule 
announced in Prudential Casualty Co. v. Curry, 10 Ala.App. 642, 65 So. 852, was 
approved, that—‘An accident may be said to be an unforeseen or unexpected event 
of which the party’s own misconduct is not the natural and proximate cause, and 
hence the result ordinarily and naturally flowing from the conduct of the party 
insured cannot be said to be accidental, even when he may not have foreseen the 
consequences. * * * The happening of an event, to be properly termed an accident, 
* * * must not only be unforeseen, but without the design and aid of the person.’ 

“In United States Mutual Accident Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 
33 L.Ed. 60, the complaint charged that the insured jumped from a platform four 
or five feet high to the ground, and in alighting unexpectedly received an accidental 
jar and sudden wrenching of his body which caused a stricture of the duodenum, 
from the effects of which he died a few days later. It was urged that there was 
no evidence to support the verdict because no accident was shown. The court did 
not concur in that view, but said: “The two companions of the deceased jumped 
from the same platform, at the same time and place, and alighted safely. It must 
be presumed not only that the deceased intended to alight safely, but thought that 
he would. The jury were, on all the evidence, at liberty to say that it was an 
accident that he did not. The court properly instructed them that the jumping 
off the platform was the means by which the injury, if any was sustained, was 
caused; that the question was whether there was anything accidental, unforeseen, 
involuntary, unexpected, in the act of jumping, from the time the deceased left the 
platform until he alighted on the ground; that the term “accidental” was used in 
the policy in its ordinary, popular sense, as meaning “happening by chance; un- 
expectedly taking place; not according to the usual course of things; or not as 
expected”; that, if a result is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, it cannot be called a result effected 
by accidental means; but that if, in the act which precedes the injury, something 
unforeseen, unexpected unusual occurs which produces the injury, then the injury 
has resulted through accidental means.’ 

“The Barry Case is a leading case, which is usually cited in cases on accident 
policies involving the question of what constitutes an accident. The language quoted 
was approved in Higgins v. Midland Casualty Co., 281 Ill. 431, 118 N.E. 11, which 
quoted from Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S.W. 673, 
L.R.A.1916E, 945, Ann.Cas.1918A, 517, as follows: ‘The proper and true test, in 
all instances of voluntary action, is that defined in the Barry Case. If in the act 
which precedes the injury, though an intentional act, something unforeseen, 
unexpected and unusual occurs which produces the injury, it is accidentally caused.’ 
In the Higgins Case it was held that sunstroke was a bodily injury sustained 
solely through accidental means within the meaning of the policy. It was held 
to be an accident under the Workmen’s Compensation Act in City of Joliet v. 
Industrial Comm., 291 Ill. 555, 126 N.E. 618. Anthrax, though a disease, is an 
accident under the Workmen’s Compensation Act if accidentally contracted in the 
course of the employment. Chicago Rawhide Mfg. Co. v. Industrial Comm., 291 
Ill. 616, 126 N.E. 616; McCauley v. Imperial Woolen Co., 261 Pa. 312, 104 A. 617; 
Turvey v. Brinton [1905] A.C. 230. So is arsenical poisoning. Matthiessen & 
Hegeler Zinc Co. v. Industrial Board, 284 Ill. 378, 120 N.E. 249. In Bacon v. 
United States Mutual Accident Ass’n, 123 N.Y. [304] 307, 25 N.E. 399, 9 L.R.A. 
617, 20 Am.St.Rep. 748, however, death resulting from anthrax caused by contact 
with putrid animal matter containing anthrax bacilli was held not to be accidental 
within the meaning of a policy insuring against death from external, violent, and 
accidental means. The taking of poison (Healey v. Mutual Accident Ass’n, 133 
Til. 556, 25 N.E. 52, 9 L.R.A. 371, 23 Am.St.Rep. 637; Travelers’ Ins. Co. v. Dunlap, 
160 Ill. 642, 43 N.E. 765, 52 Am.St.Rep. 355; Metropolitan Accident Ass’n v. Froi- 
land, 161 Ill. 30. 43 N.E. 766, 52 Am.St.Rep. 359); the inhaling of gas (Travelers’ 
Ins. Co. v. Ayers, 217 Ill. 390, 75 N.E. 506, 2 L.R.A. [N.S.] 168; Paul v. Travelers’ 
Ins. Co., 112 N.Y. 472, 20 N.E. 347, 3 L.R.A. 443, 8 Am.St.Rep. 758) ; suffocation 
by drowning (Mallory v. Travelers’ Ins. Co., 47 N.Y. 52, 7 Am.Rep. 410; Clark 
v. Iowa State Traveling Men’s Ass’n, 156 Iowa 201, 135 N.W. 1114, 42 L.R.A. 
[N.S.] 631); the eating of tainted food (Johnson v. Fidelity & Casualty Co., 184 
Mich. 406, 151 N.W. 593, L.R.A.1916A, 475) or of poisonous mushrooms (United 
States Casualty Co. v. Griffis, 186 Ind: 126, 114 N.E. 83, L.R.A.1917F, 481); the 
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opening of a pimple (Lewis v. Ocean Accident Corp., 224 N.Y. 18, 120 N.E. 56, 
7 A.L.R. 1129); fright caused by insured’s horse running away while the insured 
was riding in a covered carriage and coming near colliding with other teams though 
no collision occurred (McGlinchey v. Fidelity & Casualty Co., 80 Me. 251, 14 A. 
13, 6 Am.St.Rep. 190) under ordinary circumstances are all accidental means by 
which bodily injuries are produced through which death sometimes results.” 

We have quoted at length from this opinion for the reason that the Supreme 
Court has there so carefully reviewed the law applicable to the case at bar. 

In the case at bar, as in the Wayne Case, the evidence is clear that the “means” 
through which the insured lost his life was not accidental. In Standard Dic- 
tionary, “means,” plural of “mean,” is defined as “the medium through which any- 
thing is done. The process adopted in order to attain an end; instrumentality. In 
this sense it is often construed as a singular noun, as, no other means is left; this 
will be a means to the desired end.” In the Christ Case, in holding that under the 
circumstances plaintiff might recover, the court concluded with the following: 
“Violence causing a bodily injury is not necessarily limited to physical force, 
but the accidental introduction into the body of a foreign substance which causes 
death or extreme bodily injury.” (Italics ours.) Standard Dictionary defines 
“violence” as follows: “The quality, character or state of being violent, * * * in 
a physical sense.” “Violent” is defined as follows: “Proceeding from or marked 
by great and intense physical force, * * * as a violent attack; a violent blow.” 

In the instant case, the insured voluntarily submitted to the administration of 
the anesthetic and the operation, and there is no claim but that the operation was 
skillfully performed. Further, there is no showing and no claim that the anesthetic 
was not properly and skillfully administered. The facts are exactly similar to 
those in the Wayne Case. See, also, Travelers’ Protective Ass’n of America v. 
Davis (C.C.A.) 67 F.(2d) 260. 

In a supplemental brief, plaintiff cites the case of Burns v. Metropolitan Life 
Ins. Co., 283 Ill.App, 431. In that case, the insured was killed as a result of a 
fall to the sidewalk from a window of an apartment in which she lived, and this 
court held that under a policy containing the same provision as the policy in the 
case at bar, the beneficiary might recover. There is no similarity whatever between 
the facts in that case and the facts in the instant case. 

The preponderating weight of the evidence here indicates that the insured was 
suffering from disease which directly contributed to his death. The evidence also 
shows that his death was not the result “directly and independently of all other 
causes of bodily injuries sustained through external, violent and accidental means.” 
The judgment of the superior court is reversed, and it is ordered that judgment 
be entered here against plaintiff for costs of suit. 

Reversed, and judgment entered here for costs of suit. 

Denis E. Sullivan, P. J., and Hebel, J., concur. 


PHILLIPS v. TRAVELERS INS. CO. OF HARTFORD, CONN. Gen. No. 9012. 
Appellate Court of Illinois. Third District. Jan. 15, 1937. 
Rehearing Denied April 6, 1937. 
7 Northeastern Reporter (2d) 389. 
PROOF OF DISABILITY. 

In action on group policy containing total permanent disability clause requiring 
“due proof” of disability to be furnished insurer, evidence as to whether employee 
furnished insurer with “due proof” of his disability, or whether insurer waived 
such proof, held insufficient to justify judgment for employee on ground he was 
suffering from total permanent disability. 

“Due .proof” of claim, as used in an insurance policy, requires rea- 
sonable proof of conditions upon which claim under the contract is based, 
but does not require any particular form of proof. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Circuit Court, Christian County; Thomas M. Jett, Judge. ; 

Action on a certificate issued under a group policy for total permanent dis- 
ability, by Charles Elmer Phillips against the Travelers Insurance Company of 
Hartford, Connecticut. Judgment for the plaintiff, and the defendant appeals. 

Reversed and remanded. 

Provine & Williams and Amos Pinkerton, all of Taylorville, for appellant. 
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Monroe & Allen, of Decatur, for appellee. 
Riess, Justice. (Publish abstract only.) 


FROEHLER v. NORTH AMERICAN LIFE INS. CO. OF CHICAGO. 
Appellate Court of Illinois. Third Division. First District. March 24, 1937. 
Rehearing Denied April 12, 1937. 

7 Northeastern Reporter (2d) 456. 

1. REINSTATEMENT. 

Life policy, providing for reinstatement after default of evidence of insur- 
ability satisfactory to insurer, remains lapsed on default until reinstatement applica- 
tion is filed with and approved by insurer; and until application is accepted by 
insurer, minds of parties do not meet and policy is not in force. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURABILITY. 

Life policy, providing for reinstatement after default on evidence of insur- 
ability satisfactory to insurer, did not require insurer to reinstate policy on filing 
of reinstatement application wherein insured stated that he was in good health, 
but insurer had right to decide for itself whether insured was insurable risk. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURABILITY. 

Life policy, providing for reinstatement after default on evidence of insur- 
ability satisfactory to insurer, was not reinstated by application which was refused 
on ground that insured was not insurable risk at time of application because he was 
suffering from progressive loss of vision, notwithstanding that insured’s statement 
in application that he was in good health may have been made in good faith without 
knowledge that -he was suffering from condition impairing his health, where insured 
obtained knowledge that he was not in good health while his application was being 
considered. j 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. REINSTATEMENT. 

Insurer’s refusal, on May 19, of application made on May 4 or 5 for reinstate- 
ment of lapsed life policy, was made within reasonable time, as respects whether 
policy was reinstated so as to permit beneficiary to sue thereon. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Cook County. 

Action by Nora M. Froehler against the North American Life Insurance Com- 
pany of Chicago. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

_ Thomas E. Rooney, Arthur C. Rooney, and Ferdinand Goss, all of Chicago 
for appellant. 

Stebbins, McKinley & Price, William McKinley, and Paul E. Price, all of 
Chicago, for appellee. 

HEBEL, Justice. 

This is an appeal by the defendant insurance company from a judgment 
entered in favor of the plaintiff for $11,166.66, in an action commenced by the 
plaintiff, widow of D. Froehler, as beneficiary, to recover the proceeds, of the‘ policy 
of insurance for $10,000, issued by the North American Life Insurance Company 
of Chicago. The case was tried before a jury, who returned a verdict, and the 
court entered judgment for the amount from which this appeal is taken. 

On April 1, 1932, Thomas D. Froehler, husband of the plaintiff, received a 
life insurance policy upon his application for $10,000 from the North American 
Life Insurance Company of Chicago, and the company issued its receipt for 
$201.60, acknowledging payment of the first annual premium. 

The second annual premium was due on April 1, 1933, and was not then paid, 
nor was it paid within the thirty-day grace period. Conseguently the policy lapsed 
on May 1, 1933. 

From the statement of facts called to our attention by the defendant there 
appears to be a provision in the policy as follows: “Reinstatement—This policy 
may be reinstated after default in payment of any premium upon evidence of insur- 
ability satisfactory to the company, subject to the payment of the past due pre- 
miums, with interest at 6 per cent per annum thereon. * * * ” 
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It further appears that on May 5, 1933, Mr. Froehler executed his application 
for reinstatement and forwarded the same by mail to the company, together with 
his check for $53.43 in payment of the first quarterly premium for the second year 
of the policy. There is some dispute as to whether the receipt was dated May 
4, 1933, or May 5, 1933. In the application accompanying this check, Mr. Froehler 
answered in the affirmative the question as to whether he was in good health. 

The provisions in the application for reinstatement are in part as follows: 

“I hereby apply for reinstatement of the above mentioned policy which lapsed 
for non-payment of the premium due April 1, 1933, and which is not now in 
force except as provided by the non-forfeiture provisions of the policy. I agree 
that the declarations and answers herein contained shall be relied upon by the 
Company as the basis of the reinstatement herein applied for. 

“I hereby agree that the reinstatement shall not take effect until this applica- 
tion shall be duly approved by the Company at its Home Office and notice of such 
approval mailed to me at the address above given, and that no payment in advance 
on account of the premium shall be binding upon the Company only in accordance 
with the Company’s receipt made up without alteration on the form detached from 
this application and that the policy if reinstated shall be noncontestable only after 
two years from the date of such reinstatement.” 

The receipt for the $53.43, forwarded by Froehler with his application, was 
made out by the company’s agent, detached from the application, and delivered 
to Froehler. In this receipt it is provided: 

“It is understood that this payment is in no way binding upon the said Com- 
pany except that said Company agrees to return the amount received in case 
the Company declines to reinstate said policy. 

“Note: If notice of approval is not received within thirty days, the amount 
tendered will be refunded by this Company on request.” 

It is also a part of the facts that on May 19, 1933, two weeks after the date 
of application for reinstatement, the company mailed a letter to Mr. Froehler 
notifying him that said application was declined because the evidence of insurability 
was not satisfactory, and inclosed its check for $53.43, in refund of the amount 
forwarded with said application. 

In the original application Mr. Froehler answered in the negative every ques- 
tion as to the existence of any physical ailment, including those as to the existence 
of any impairment of vision or hearing or diseases of the eye or ear. 

In this application for reinstatement dated May 5, 1933, Mr. Froehler answered 
affirmatively the question: “Are you now in good health?” 

It also appears as a part of the facts that Mr. Froehler consulted Dr. Loyal 
Davis at his home one evening about a week or two before he went to the hospital. 
At that time he complained to Dr. Davis of headaches which were associated with 
vomiting on one or two occasions, difficulty of vision, and he stated he had suffered 
a progressive loss of vision for the past two years and that his left eye was then 
useless. 

On May 17, 1933, Mr. Froehler went to the Passavant Hospital for observation 
for brain tumor, and died during the night of the day on which this letter was 
mailed, May 19, 1933, by which he was notified that said application was declined 
because the evidence of insurability was not satisfactory. 

The defendant contends that the insured was not in good health at the time 
he executed the application for reinstatement, and the company therefore had the 
legal right under the terms of the insurance contract to reject the application for 
insurance. Further, that it is immaterial whether the insured had knowledge of 
his ill health, and points to the provision of the policy which provides for rein- 
statement after a default in the payment of any premium upon evidence of insur- 
ability satisfactory to the company. i 

The plaintiff’s reply to this contention is that when the insured in an application 
for reinstatement makes an affirmative answer to a question contained in the applica- 
tion as to his good health, the answer, if made in good faith without knowledge 
of any latent or unknown disease, is in full compliance with the terms and condi- 
tions of the policy, and the company cannot reject the application because at a 
later date it is discovered that a latent or unknown condition existed impairing 
the health of the insured. 

The issue is narrowed to: (1) Was the answer upon the question of the good 
health made in good faith by the applicant for reinstatement; and (2) can the 
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defendant reject the reinstatement application after default by reason of sub- 
sequent discovery of an unknown condition impairing the health of the applicant? 

[1] It must be borne in mind that upon a default the insurance policy has 
lapsed because of such default and remains so until the application for reinstate- 
ment has been filed and approved by the company, and until the proposal for 
reinstatement of insurance is accepted by the defendant company, the minds of 
the parties to the contract do not meet. Until that is done, the contract of insur- 
ance is not in force. Budnik v. Metropolitan Life Ins. Co., 177 IlLApp. 14; New 
York Life Insurance Co. v. Duff’s Adm’r, 207 Ky. 300, 270 S.W. 51; Burchfield v. 
Home Benefit Ass’n (Tex.Civ.App.) 73 S.W.(2d) 559; Broughton v. Equitable 
Life Assur. Soc. of U. S. (C.C.A.) 71 F.(2d) 821. 

The question of good faith of the applicant is involved when he answers that 
he is in good health in his written request for reinstatement. 

The facts are, and it is necessary in a measure to recite some of the facts 

that appear in the statement herein: The application is dated May 5, 1933; the 
applicant died on May 19, 1933, as the result of an operation for the removal of 
a tumor on the brain; that prior to the applicant’s death he visited Dr. Loyal 
Davis a week or two prior to the operation performed by this doctor in the 
Passavant Hospital in Chicago. At that time he complained to the doctor of head- 
aches, associated with vomiting on one or two occasions, difficulty of vision, and 
further stated that he had suffered a progressive loss of vision for a period of 
two years, and at the time of the visit to this doctor his left eye was useless. 
_ It is clear that during the consideration of the applicaion of Mr. Froehler 
for reinstatement he (Froehler) consulted with Dr. Davis regarding his condition 
of health, and at the request of his doctor he became a patient in the Passavant 
Hospital, where an operation for and removal of a brain tumor was had and he 
died on May 19, 1933. 

This proof does show that while Mr. Froehler’s application was being consid- 
ered he had knowledge that he was not in good health and this fact was not 
disclosed to the defendant company. 

[2] The fact that the jury passed upon the question will not control where 
the manifest weight of the evidence is contrary to their finding. Of course if the 
truth had been disclosed pending the application for reinstatement, the company 
would not have been unreasonable in refusing to reinstate this policy, for the reason 
that the applicant was not an insurable risk. 

Now, then, can the company upon further ground take advantage of a sub- 
sequent change in the health condition of the insured after the issuance of the 
policy and a default in premium? 

he plaintiff’s position is that the right of the insured in making application 
for reinstatement of a lapsed policy is based upon the contractual relation between 
the parties, and the insured is entitled to enjoy a right guaranteed to him by the 
statute as well as by his contract of insurance. 

[3] This is undoubtedly true as a general proposition, but the real question 
in this case is: “Did the company bind itself by this contract, when the applicant 
filed his petition for reinstatement and answered among other questions that he 
was in good health, to reinstate the insurance policy.” Undoubtedly not, for this 
insurance contract is subject to the provision of the contract that the applicant 
is an insurable risk satisfactory to the company. This fact must be decided by 
the company, and until such action is taken, the company has not assumed the risk, 
and this is further fortified and controlled by the application for reinstatement, 
wherein it is provided in this language: “I hereby agree that the reinstatement 
shall not take effect until this application shall be duly approved by the Company. 
at its Home Office and notice of such approval mailed to me at the address above 
given, and that no payment in advance on account of the premium shall be binding 
upon the Company only in accordance with the Company’s receipt made up 
without alteration on the form detached from this application and that the policy 
if reinstated shall be non-contestable only after two years from the date of such 
reinstatement.” 

[4] The plaintiff has called to our attention a number of decisions on like 
questions, which we have examined, and the question in each case is largely one 
dependent upon the terms of the insurance contract itself. The case of Crawford 
v. Abraham Lincoln Life Ins, Co., 278 Ill.App. 576, has been called to our attention 
as having a bearing upon the question of the changed condition of health of the 
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insured after the application has been received and the policy issued. This court 
has examined the opinion in that case, and as we view the facts, as well as the 
opinion itself, we are unable to see where it has any particular bearing upon the 
question involved in the instant case. It is apparent that the applicant knew of 
his condition when he visited the doctor and consulted with him regarding his 
condition of health. This conclusion is supported by the facts referred to in 
the opinion, and when we consider this progressive loss of sight, there is only 
one decision we are obliged to make upon the record before’ this court, and that 
is that applicant’s condition was such that he was not an insurable risk at the time 
he made application for reinstatement. Western & Southern Life Ins. Co. v. 
Tomasun, 358 Ill. 496, 193 N.E. 451. 

[5] Upon the question of delay by the defendant company in approving or 
rejecting the application, whether it was signed on the 4th or the 5th of May, 
1933, it was forwarded to the company and thereafter on the 19th day of the same 
month was refused by letter mailed to the insured. From all the facts as they 
appear in the record it does not appear to the court that the action of the insur- 
ance company was unreasonable. There is nothing which would indicate an 
unjustified delay in reaching a conclusion upon the application of the insured. 

Other questions have been called to our attention, but in view of our conclu- 
sions, it will not be necessary to discuss them. 

We believe it will be necessary for this case to be retried, and further comment 
is not necessary. Such comment as we have made is only for the purpose of pass- 
ing upon the questions which are before this court upon the record as here 
presented. 

For the reasons stated the judgment of the circuit court is reversed and the 
cause is remanded. 

Reversed and remanded. 

Denis E. Sullivan, P. J., and Hall, J., concur. 


SLANSEK v. SLOVENSKA NARODNA PODPORNA JEDNOTA. 
Gen. No. 38889. 


Appellate Court of Illinois. Third Division. First District. March 24, 1937. 
Rehearing Denied April 12, 1937. 
7 Northeastern Reporter (2d) 481. 


1. CONTRACT. 

Contract between fraternal beneficiary society and its members is contained 
in certificate taken in connection with constitution and by-laws of the organ- 
ization and the statute of the state under which it is formed (Laws 1933, p. 651, 
§ 1 [Smith-Hurd IIl.Stats. c. 73, § 404 note]). 


(For other cases, see Insurance, Dec. Dig. § 718.) 
2. CONTRACT. 


By-law of fraternal beneficiary society providing that members unable to 
pay their assessments on account of a strike or suspension of employment might 
become passive members and that society would pay a death benefit for any 
passive member sheld not conflicting with statute relating to organization of fra- 
ternal beneficiary societies and designating who might be beneficiaries (Laws 
1933, p. 651, § 1 [Smith-Hurd III.Stats. c. 73, § 404 note]). 


(For other cases, see Insurance, Dec. Dig. § 718.) 
3. FUNERAL EXPENSES. 


Fraternal beneficiary society whose by-laws provided that a member unable 
to pay his assessments on account of strike or suspension of employment could 
become a passive member and death benefit up to certain amount would be 
paid, held required to pay entire amount due to beneficiary of passive member 
without first paying funeral expenses and deducting such amount from amount 
allowed beneficiary, notwithstanding provision that on death of member in good 
standing, society was to pay amount provided for in membership certificate less 
amount expended for funeral expenses (Laws 1933, p. 651, § 1 [Smith-Hurd III. 
Stats. c. 73 § 404 note)). 

(For other cases, see Insurance, Dec. Dig. § 798.) 


Appeal from Municipal Court of Chicago; Lambert K. Hayes, Judge. 
Action of the fourth class by Josephine Slansek against Slovenska Narodna 
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Podporna Jednota (Slovene National Benefit Society) to recover a death benefit 
alleged to be due her as the beneficiary named in the defendant's certificate of 
membership issued by it to Frank Slansek, the late husband of the plaintiff, 
based on the amount due from the defendant on the death of the husband as a 
passive member. Judgment for the plaintiff in the sum of $200, and the defend- 
ant appeals. 
firmed. 

See, also, 279 Ill.App. 204. 

Philip B. Heller and Arthur J. Goldberg, both of Chicago, for appellant. 

Richard J. Zavertnik, of Chicago, for appellee. 

Hese., Justice. (Publish abstract only.) 


HOOKS v. PULLMAN PORTERS BEN. ASS’N OF AMERICA, Inc. 
Gen. No. 38920. 
Appellate Court of Illinois. Third Division. First District. 
March 24, 1937. 
7 Northeastern Reporter (2d) 492. 
BENEFICIARY. 

Widow held not entitled to recover proceeds due under a benefit certificate 
issued by fraternal benefit society, to the widow’s husband, where husband’s first 
wife’s name had been permitted to remain in certificate as beneficiary, though she 
was dead, and his mother, though not dependent on him, was named as the alter- 
native beneficiary (Smith-Hurd III.Stats. c. 73, § 404 et seq. and notes). 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Municipal Court of Chicago. 

Action by Mary Hooks against the Pullman Porters Benefit Association of 
America, Inc., to recover the proceeds due under a benefit certificate issued by the 
defendant, a fraternal benefit society, to the plaintiff’s husband, which proceeds 
the fraternal benefit society maintained were payable to insured’s mother, the 
alternative beneficiary, though she was not dependent on insured, where insured’s 
first wife’s name had been permitted to remain in certificate as beneficiary, though 
she e — From a judgment in favor of the defendant, the plaintiff appeals. 

Affirmed. 

Ellis & Westbrooks and Edward M. Byrd, all of Chicago, for appellant. 

J. A. O’Connell and W. J. Butler, both of Chicago, for appellee. 

HeEpeEt, Justice. (Publish abstract only.) 


NORTHWESTERN MUT. LIFE INS. CO. v. MURPHY et al. No. 43711. 
Supreme Court of Iowa. March 9, 1937. 
271 Northwestern Reporter 899. 


1. ANNUITY. 

Undertakings by which payer paid full consideration at time contracts were 
issued, and received fixed annual payments only during his lifetime, no third party 
being entitled to any sum at the cessation of life, though entered into by life insur- 
ance company, were not “life insurance contracts,” but “annuities.” 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Apppeal from District Court, Polk County; Russell Jordan, Judge. 

Suit in equity involving construction of section 7022, Code of 1931. From 
decree for plaintiff, defendants appealed. 

Reversed and remanded. 

Edward L. O’Connor, Atty. Gen., and Lehan T. Ryan, Asst. Atty. Gen., for 
appellants. 

Stipp, Perry, Bannister & Starzinger and Henry & Henry, all of Des Moines, 
for appellee. 

RicHarps, Chief Justice. 

There is presented on this appeal a controversy as to the extent of the liability 
of plaintiff insurance company for taxes for the year 1934. During that year 
numerous. residents of Iowa paid to plaintiff varying amounts in consideration of 
receiving plaintiff's written undertakings to pay annually to such persons, respec- 
tively, while living an agreed sum of money. The aggregate amount so paid to 
plaintiff was $209,362.62. During 1934 plaintiff also realized a further sum of 
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$3,828,770.08, which was due plaintiff upon contracts that both parties concede 
were life insurance policies. Upon this larger amount plaintiff admits, and has 
satisfied, its tax liability. The specific question is whether the item of $209,362.62 
derived as above indicated should have been included in computation of the tax 
for 1934 imposed by section 7022, Code 1931, the material portions of which are 
the following: 

“7022. Foreign companies—tax on gross premiums. Every insurance company 
incorporated under the laws of any state of the United States other than the state 
of Iowa * * * shall, at the time of making the annual statements as required by 
law, pay into the state treasury as taxes two and one-half per cent of the gross 
amount of premiums received by it for business done in this state, including all 
dent in this state during the preceding year.” 

At all times that are material plaintiff was incorporated under the laws of 
Wisconsin with power granted in its articles of incorporation to make and offer 
insurance pertaining to or connected with life risk, and to grant and purchase 
annuities. Plaintiff admits it is amenable to the provisions of section 7022, but 
contends that there is nothing in this statute to justify defendants’ demand for 
payment of the tax upon the item of $209,362.62. Plaintiff denominates the con- 
tracts from which the $209,362.62 was derived as contracts for annuities, and says 
they are to be distinguished from contracts for life insurance. So distinguishing, 
plaintiff’s claim is that section 7022 exhibits a legislative intent that there be taxed 
only premiums received from the business of insurance, and that consequently reve- 
nues received as considerations for annuity contracts are not taxable. The 
contrary contention of defendants is that the legislative intent was to tax the gross 
amount of all premiums received by plaintiff for business done in this state and 
that the making of annuity contracts was a part of the business done in this state 
and that the amounts received in consideration for such contracts were premiums 
within the intendment of section 7022. 

{1] The contracts for which the $209,362.62 was paid to plaintiff were quite 
simple in their terms, plaintiff undertaking in each such contract to pay to the 
other party to the contract an agreed sum annually during the then remaining life- 
time of such other party, the latter paying at the time of the execution of the con- 
tract an agreed amount as the full consideration for plaintiff's such undertaking. 
There were but two parties to each of these contracts, no third party being 
named as entitled to any recovery in event of a cessation of a human life. We are 
not here confronted with a form of contract in which the terms may appear to 
contemplate both life insurance and provisions for annuities. We think it is obvious, 
without discussion, that it should be conceded to plaintiff that these contracts, 
from which the $209,362.62 was derived, lacked some of the essentials of, and in 
other respects differed from, life insurance contracts in the ordinary usage of those 
words and were in fact undertakings for the payment of annuities, and were not 
life insurance contracts. See Hult v. Home Life Ins. Co., 213 Iowa 890, 240 N.W. 
218. 

Such concession opens the way to plaintiff’s next proposition. It is based on 
the premise that the word “premiums” in this statute has such a definite and 
restricted meaning that the word is applicable solely to considerations paid for con- 
tracts of insurance. Therefrom plaintiff concludes that, because the word 
“premiums” is used, there is no intention expressed in the statute that considerations 
realized from annuity contracts be taxed. To establish such premise plaintiff cites 
several cases in which it is said in substance that the definition of the word 
“premium” as used in the law and business of insurance is the consideration paid 
for a contract of insurance. Plaintiff relies on this definition. But a mere definition 
is not always a safe foundation for correct conclusions. One reason is that, except 
in mathematics, it is difficult to frame exhaustive definitions of words. Local Bd. v. 
Lee, 1 Ex. D. 326, loc. cit. 343. Consequently, unless the authority offering the 
definition has undertaken the difficult task of framing a definition that is exhaustive, 
and has succeeded in such undertaking, error may result if there be reliance upon 
the element of exhaustiveness. Plaintiff's point depends on acceptance of these 
definitions as being exhaustive. But such they were not in our opinion. > illus- 
trate, among cases cited are State ex rel. Sheets v. Pittsburgh, C., C. & L. Ry. Co., 
68 Ohio St. 9, 67 N.E. 93, 64 L.R.A. 405, 96 Am.St.Rep. 635, and Shestionestorn 
Life Ass’n v. Stout, 32 IllApp. 31, which are cited by plaintiff because in each 
case the definition, in substance, is found. But in neither case does there appear 
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any reason that the court should have attempted an exhaustive definition. On the 
contrary, the issue was whether an insurance business was being conducted. 
Upon that issue there was discussion of the fact that premiums are considerations 
for insurance contracts and if shown are material on the question whether an 
insurance business is being carried on. Such was the subject-matter being con- 
sidered in these authorities at the time of the pronouncements. Definitions differ 
in their character according to the nature of the thing defined. Warner v. Beers, 
23 Wend.(N.Y.) 103, loc. cit. 142. Looking upon these definitions as having 
been pronounced primarily for application to the issues and facts these courts had 
in hand, we are unable to agree with plaintiff that these courts intended to go 
any further, or to consider a question not in issue, that is whether the word 
“premium” may not in fact also be applied to contracts other than those for 
insurance. We think the definitions in the two above cases were intended to be 
used in pointing out the obvious, that is, that amounts paid for life insurance are 
premiums. 

[2] But if we could be in accord with plaintiff that the definitions from 
other jurisdictions were undertakings to frame exhaustive definitions, neverthe- 
less there is still the question, in view of the conceded facts before us, whether 
we can agree that such courts successfully did so. This is because it is the 
record in this case that the word “premium” is in fact used in a more general 
sense than that urged by plaintiff. The forms of the annuity contracts ‘issued 
by plaintiff, the contracts that are the subject to this controversy, are in evi- 
dence. In all of these contracts is found the recital of the narties that “in con- 
sideration of the payment of a single premium of (the agreed amount) the receipt 
of which is hereby acknowledged, the Northwestern Mutual Life Insurance Com- 
pany promises to pay * * * a life annuity * * *” (Italics ours.) In argument 
plaintiff frankly admits that it does so use the word “premium” in its annuity 
contracts. Plaintiff further concedes that “most other companies” do likewise. 
From this record it is our opinion that in interpreting the words chosen by the 
Legislature for use in this statute, it would be hardly within reason to hold that’ 
there was an impossibility that the Legislature could adopt and intend to use 
the word “premiums” in the same manner in which it was concededly and com- 
monly used by the insurance companies themselves upon whom the tax is 
imposed. It might well be that in taxing insurance companies the Legislature 
sought to talk their language. To hold that the alleged definition is in fact 
exhaustive of the uses of the word “premium” would be arbitrary and incon- 
sistent with the facts in this case. We are unable to adopt plaintiff’s premise 
that the word “premium” is necessarily inapplicable to annuity contracts. 


There remains the query whether the Legislature actually did intend to use 
the word “premiums” in the broader sense. Plaintiff urging that the answer should 
be in the negative, quotes and italicizes a phrase found in ‘section 7022 in the 
following manner: “Including all insurance upon property situated in this. state 
and upon the lives of persons resident in this state during the preceding year.” 
The italicizing by plaintiff is to make clear its contention that this statute 
defines the legislative intent to tax only premiums received from the business 
of insurance. This intent, says plaintiff, is indicated by the fact that the quoted 
phrase refers specifically to all insurance and thus shows that it was the inten- 
tion of the Legislature in enacting the statute to tax premiums received for the 
business of. insurance. In other wards, plaintiff’s thought seems to be that 
because insurance alone was mentioned in the quoted phrase it is fair to assume 
that only insurance was in the legislative mind when the statute was enacted. 
The judging of the soundness of the proposition requires careful reading of the 
quoted phrase on which the proposition is founded. Such reading leaves no 
doubt concerning the end sought in the enactment of the phrase. Such end, 
or purpose was to bring within the purview of the act policies of insurance upon 
property in this state and upon lives of residents of this state, although the con- 
tract of insurance may have been executed outside our borders. Plaintiff so 
concedes. If such was the purpose.of the phrase, then plaintiff’s thought, above 
mentioned, is lackine in appeal unless life insurance policies and contracts 
for annuities are in their essentials so identical that there was no room for 
exercise of legislative discretion as to making the omission, and consequentlv 
the Legislature as a matter of course would have included annuity contracts in 
the phrase, had such contracts been in mind when the statute was being enacted. 
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But (and plaintiff so claims) life insurance contracts and contracts for annuities 
are two different things, with more or less distinct characteristics, and we are 
not willing to say that there was no room for exercise of legislative discretion 
whether the purposes of the quoted phrase to reach out and draw in for tax- 
ation should be, or could successfully be, applied to annuity contracts executed 
without the state in the same manner as to insurance policies. It may have 
been in the exercise of a discretion that annuities were omitted from the 
phrase rather than as explained by plaintiff. But whatever of substance there 
may be in plaintiff’s theory it does not outweigh other matters, which we pro- 
ceed to mention, indicating the legislative intent. 

{3] The tax imposed by section 7022 partakes of the nature of a tax on 
business and of a license tax or condition required of corporations to enable 
them to continue business in this state. It is not a property tax. Scottish U. 
& N. Ins. Co. v. Herriott, 109 Iowa 606, 80 N.W. 665, 77 Am.St.Rep. 548. As a 
prerequisite to transacting business in Iowa in 1934, plaintiff was required to pay 
as taxes a certain percentage of the gross amount of premiums received by it 
for business done in this state. That these words “business done in this state” 
were inclusive of the granting and selling of annuities was made definitely certain 
by legislative enactment prior to the year 1934. That is, the Legislature had identi- 
fied the granting and selling of annuities as a part of the business permitted and 
anticipated to be done in this state by insurance companies in the enjoyment of 
their business licenses. Reference is to chapter 147 of the Acts of the Forty-fifth 
General Assembly, which added to chapter 398 of the 1931 Code, section 8673-a, 
which provides that “any life insurance company organized on the stock or mutual 
plan may grant and sell annuities.” This act was applicable to insurance companies 
of the class to which plaintiff belongs. 

It is contended, however, by plaintiff throughout its argument that this con- 
clusion is too broad and that because of the use of the word “premiums” in the 
statute the expression “business done in this state” should be construed as meaning 
“insurance business done in this state.” In way of comment as to the reasonableness 
of such construction, it would cause the result that if a foreign insurance company 
engaged only in the annuity business, it would not only be exempt from taxes, but 
would become a source of loss to the state to the extent of the expense of its 
supervision. Without discussing what may have been the situation prior to the 
act passed by the Forty-fifth General Assembly, we are satisfied that the specific 
designation contained in that act, together with what has already been said as to 
what is in the record with respect to the common use of the word “premiums,” 
compels the conclusion that the Legislature intended that the granting of annuities 
was taxable as a part of the business done in Iowa by insurance companies of 
plaintiff’s status, for the year 1934. 

Plaintiff also urges that the intention of the Legislature that annuity premiums 
were not to be taxed is shown by the construction of section 7022 over a period of 
years by officials of the insurance department, acquiesced in by the Legislature. 
The evidence pertaining to that issue has to do with a period prior to the Forty- 
fifth General Assembly and consequently is not material nor of assistance with 
respect to a subsequent and materially changed status of the laws of the Legis- 
lature. Accordingly, we think we should refrain at this time from discussing the 
merits of the proposition. 

It is not feasible to review the many cases that have been cited, but mention 
should be made of the two on which plaintiff especially relies. One is People ex 
rel. Metropolitan Life Ins. Co. v. Knapp, 193 App.Div. 413, 184 N.Y.S. 345, 346, 
affirmed 231 N.Y. 630, 132 N.E. 916. The question was whether moneys received 
by an insurance company for granting annuities were to be regarded as “premiums” 
in the computation of a franchise tax. From the majority opinion: “The tax to be 
laid, therefore, is exclusively a tax on insurance corporations, upon corporations 
‘doing an insurance business in this state,’ and it is to be measured by all 
premiums’ received ‘on all policies, certificates, renewals, policies subsequently 
canceled, insurance and reinsurance.’ ” The opinion then distinquishes between life 
insurance and contracts for annuities, quotes dictionary definitions of “premium” 
similar to the one we have already discussed, and then states: “It is quite evident 
that within these definitions a contract for an annuity is not a contract for insur- 
ance, and that the price paid for annuities is not a premium paid for an insurance 
policy.” With this majority opinion but one of the five justices of the court fully 
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concurred. It became a majority opinion because another justice concurred in the 
result, but for reasons other than those expressed by the majority opinion. In 
the special concurring opinion, that justice said: “I cannot find that any other term 
has been used to designate the amount paid for an annuity contract than the word 
‘premium.’ * * * It seems to me that the Legislature must have understood that 
this word ‘premiums’ covered the income from the sale of annuities; otherwise, 
this branch of the business would have been specifically exempted from the pro- 
visions of the statute.” The two remaining justices dissented and stated it was 
their opinion that the Legislature, with reasons, considered the business of grant- 
ing annuities as a life insurance business, and the consideration for it a premium. 
The result was that a majority of the members of the court rejected the proposition 
that the word “premium” did not have application to amounts realized from granting 
annuities. 

The other case is Commonwealth v. Met. Life Ins. Co., 254 Pa. 510, 98 A. 1072. 
One question was whether amounts received by an insurance company for granting 
annuities were taxable. The statute imposed the tax upon the entire amount of 
premiums of every character and description received in money or in the form of 
notes, credits, or other substitutes for money. The opinion distinguishes between 
insurance and annuity contracts and makes the somewhat qualified statement that 
the consideration for an annuity contract is not generally regarded as a premium. 
The opinion then points out that the Pennsylvania Legislature appears to have 
supposed that the power to make insurance does not confer authority to grant 
annuities, and that the power to make insurance contracts and grant annuities seems 
to be recognized as entirely distinct in the Pennsylvania statute providing for the 
incorporation of insurance companies. The court reached the conclusion that the 
insurance company was not liable for taxes upon money received for granting 
annuities. It should be noted that in interpreting the statute the court relied largely 
on the attitude of the Pennsylvania Legislature that power to make insurance does 
not confer authority to grant annuities. As pointed out, the attitude of the Iowa 
Legislature is the opposite. We do not find in these two cases that which leads to 
a conclusion other than that above stated. 

A somewhat analogous case, cited by defendants, is Mutual Benefit Life Ins. 
Co. v. Commonwealth, 227 Mass. 63, 116 N.E. 469, 470. The statute involved 
imposed an annual tax of one-fourth of 1 per cent. upon the net value of all 
policies in force upon December 31 of the year preceding that in which the tax 
was payable. The issue was whether under such statute annuity contracts should 
be included in computation of the net value of all policies in force. After a dis- 
cussion of the statute and of the fact that a company that makes contracts con- 
ditioned on the continuance or cessation of human life is an insurance company 
within the statutory definition, there was the conclusion that: “We are accordingly 
of opinion that by the words ‘all policies in force on the thirty-first day of Decem- 
ber of the year preceding that in which the tax is payable,’ the Legislature intended 
to include all contracts of every description issued by life insurance companies 
doing business in this commonwealth which are based upon the ‘continuance or 
cessation of human life.’ ” 

The district court erred in holding that plaintiff was not liable for the tax 
upon the item of $209,362.62. The case is reversed and decree should be entered 
in the court below in accordance herewith. 

Reversed and remanded. 

Parsons, Stiger, Sager, Hamilton, Kintzinger, Anderson, and Donegan, JJ., 
concur. 





WORRELL et al. v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 1684. 
Court of Appeal of Louisiana. First Circuit. March 5, 1937. 
172 Southern Reporter 788. 
1. BENEFICIARY. 


Beneficiary as such is not a party to the insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 
2. BENEFICIARY. : 

Recognized heirs of a deceased minor who was insured under a travel and 
pedestrian policy and life policy containing double indemnity provision for acci- 


dental death could not question rights of designated beneficiary under policies. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 
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3. PLEADING. 

In suit by recognized heirs of insured minor on travel and pedestrian policy 
and life policy with double indemnity provision for accidental death, after pay- 
ments had been made to designated beneficiary, allegation that beneficiary was 
not a “lawful beneficiary” without specifying any facts held insufficient to state 
a cause of action on behalf of heirs, since such statement was a conclusion. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
4. INSURABLE INTEREST. 


Want of insurable interest is available only to insurer and not to other parties. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 
5. VESTED INTEREST. 

Rights of beneficiary under travel and pedestrian policy and life policy with 
double indemnity provision became fixed on death of insured minor and could not 
be ee by any subsequent acts of insurer or personal representatives of 
insured. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


6. BENEFICIARY 

Recognized heirs of minor insured under travel and pedestrian policy and life 
policy with double indemnity provision held not entitled to recover from insurer 
on policies after payment to designated beneficiary who had policies issued and 
had paid premiums thereon, on ground that beneficiary was not a “lawful bene- 
ficiary,” since heirs could not complain of want of insurable interest and policies 
became executed contracts on death of insured and payment. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
Wm. Carruth Jones, Judge. 

Suit by Dossie E. Worrell and others, the recognized heirs of Edward Leon 
Worrell, deceased, against the Life & Casualty Insurance Company of Tennessee. 
From a judgment dismissing plaintiffs’ suit on exceptions of no cause or right of 
action, the plaintiffs appeal. 

Affirmed. 


W. A. Benton, of Baton Rouge, for appellants. 

Ashton L. Stewart, of Baton Rouge, for appellee. 

Le Banc, Judge. : 

Prior to April 18, 1936, the defendant insurance company had issued two 
policies on the life of Edward Leon Worrell, minor son of Dossie Edward Worrell 
and Mrs. Eva Henderson Worrell, who, together with their five remaining children, 
are the plaintiffs herein. One of the policies was what is referred to as a travel 
and pedestrian policy for the sum of $1,000, and the other, a life policy for $400, 
with a double indemnity provision in case of accidental death, 

On April 18, 1936, Edward Leon Worrell was accidently killed and on or 
about June 1, 1936, the sum of $1,800 due under the policies was paid to Mrs, Eva 
Cobb by the defendant. 

The plaintiffs herein had themselves recognized as heirs of the deceased, 
Edward Leon Worrell, by judgment of court, and, as such, placed in possession 
of all the property depending on his estate, including the two policies of insurance 
just referred to, and they have instituted this suit for the purpose of recovering 
the proceeds thereof. 

Plaintiffs attempt to express a cause of action by averring that the pretended 
designation, as they refer to it, of Mrs. Eva Cobb as the beneficiary under both 
policies “was not an essential element of the reciprocal character of the policy 
contracts themselves,” but even if it were, then, in the alternative, they allege that 
the said Mrs. Cobb had no insurable interest in the life of the deceased, and the 
said “pretended designation of her as his beneficiary was against public policy, 
which facts rendered the policies absolutely null as between said (insurance) com- 
pany and the pretended beneficiary, and said company not only could but should 
have refused to pay her the proceeds of the policies.” Plaintiffs then allege, in 
effect, that since the insurance company should have repudiated the said pretended 
beneficiary, the mutual ingredients of the contracts, as far as the said pretended 
beneficiary was concerned, were destroyed, and that therefore, as the legal repre- 
sentatives of the insured, they Have the right, which they now avail themselves 
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of, to ratify and confirm the contracts and at the same time repudiate the said 
pretended designation of the’ said Mrs. Cobb as the beneficiary thereunder. 

The original petition of the plaintiffs impresses us as a very skillful attempt 
on the part of their counsel to have a contract entered into by a minor ignored 
because of his incapacity, in respect to the one for whose benefit the contract was 
made, and at the same time to have it maintained as a binding contract in their 
favor as his legal representatives, on the ground that it has been ratified. The 
allegation that the “pretended designation” of the beneficiary “was not an essential 
element of the reciprocal character” of the contracts themselves was an ingenious 
method used to state a cause of action in the face of the provisions of article 1792 
of the Civil Code, which provides that if the contract of a minor or other inca- 
pacitated person be reciprocal, and such incapacity be opposed against any part 
of the agreement, the whole of the contract is void. But under the view we take 
of the matter, as we will later see, it will be unnecessary for us to consider the 
provisions of law as laid down in that article of the Civil Code. 

Upon an exception of vagueness being filed by the defendant, plaintiffs, by way 
of amplifying, alleged in a supplemental petition that the policies sued on “were 
issued at the instigation or request, who paid the premiums thereon, of the said 
Mrs. Eva Cobb,” and, further, that they contained the designation of no “lawful” 
beneficiary, “the said Mrs. Eva Cobb being a mere pretended one.” 

To the original and amended petitions, defendant filed exceptions of no 
right of action and of no cause of action. These exceptions were sustained by the 
district judge and the suit of plaintiffs dismissed, whereupon they took this appeal. 

The gist of counsel’s argument in support of a cause of action on behalf of 
these plaintiffs is that the contracts on the policies of insurance were invalid as the 
insured thereunder was a minor and his acts were never ratified during his lifetime 
by his father, but that their validity was affected only to the extent that there 
was an attempt to designate a beneficiary who could not be so designated as she 
had no insurable interest in his life. To that extent, they contend that, had he 
attained the age of majority before he died, he could have repudiated this part of 
the contracts, but having died before that event, they, as his legal representatives, 
had the right to do so and have exercised that right and therefore, the contracts 
stand as valid and binding contracts as between them, as such legal representatives 
and the defendant, and they are entitled to their proceeds. 

As already stated, counsel, by the allegations that there was no “lawful bene- 
ficiary” or that there was only a “pretended designation of a beneficiary” under 
the contracts, has cleverly attempted to transpose the advantageous position occu- 
pied by the named beneficiary, Mrs. Eva Cobb, especially now that the policies 
have become executed contracts, to one under which plaintiffs would become the 
beneficiaries themselves. 

{1-4] But, reading the original and supplemental petitions as a whole, it is 
clear that the allegations as made can mean only that Mrs.Cobb was the actual bene- 
ficiary under the policies. Not only that, the averment is made that the policies 
were issued at her instigation and request, that the premiums thereon were paid 
by her, and that she has been paid the proceeds due thereunder. We agree with 
the proposition that a beneficiary, as such, under a policy of insurance, is not a 
party to the insurance contract. But here, the designated beneficiary was one who, 
as shown by the very allegations of the plaintiffs themselves, had had the policies 
cf insurance issued and who had paid the premiums thereon. She was the real 
party to the contracts and it is not the province of these plaintiffs to question the 
rights of the parties thereunder. To allege that she was not a “lawful” bene- 
ficiary, without specifying any facts, is merely to state a legal conclusion which of 
itself is not sufficient to give rise to a cause of action on their part. And'to state 
that she did not have an insurable interest in the life of the deceased is a matter 
which they cannot take advantage of because it appears to be well settled that lack 
of insurable interest in a policy is a defense which only the insurance company 
can avail itself of. 

“Want of insurable interest is available only to the insurance company. Where 
the company recognizes the validity of the policy by paying the amount thereof 
either to the person named therein or into court, other persons claiming an interest 
in the fund cannot raise the objection of lack of insurable interst.” 32 Corpus Juris 
p. 1112, § 206. 

[5, 6] When therefore these plaintiffs made allegations which cannot be 
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construed in any other light than that Mrs. Eva Cobb was the beneficiary under 
the policies and that she has been paid the amounts due thereunder, they in effect 
alleged themselves out of court. At the death of the insured, the rights of the 
beneficiary became fixed and they “could not be affected by any subsequent acts 
of the insurance company, or the personal representatives of the deceased.” See 
New York Life Insurance Co. v. Murtagh et al., 137 La. 760, 69 So. 165, 167. 

These views, as we have already indicated, make it unnecessary for us to 
consider what effect the minority of the deceased insured under the policies would 
have on the contracts and whether, as alleged by the plaintiffs, the designation of 
a beneficiary by a minor in an insurance contract is an essential element of the 
reciprocal character of such contract or not, and therefore it is not void as a whole, 
under article 1792 ofthe Civil Code. Suffice it to say that in their petitions plain- 
tiffs have not alleged that they are the beneficiaries under the policies, nor have 
they alleged that there was no named beneficiary thereunder or that the policies 
were payable to the estate of the insured, but, on the contrary, they have in effect 
alleged that there was a beneficiary at whose instigation and request the policies 
were issued and who paid the premiums due thereunder and who moreover was 
paid the proceeds at the death of the insured. These policies had thus become 
executed contracts which these plaintiffs, in the light most favorable to their 
allegations, have no interest in and are without right now to question. 

The judgment appealed from which sustained the exception of no cause or 


right of action and which dismissed the suit of plaintiffs was correct and it is 
therefore affirmed. 


WICKER v. METROPOLITAN LIFE INS. CO. No. 1691. 
Court of Appeal of Louisiana. First Circuit. March 5, 1937. 
172 Southern Reporter 879. 
1. LAPSE. 


Evidence held to justify judgment denying recovery on life policies on ground 
that they had lapsed. 


(For other cases see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Parish of Washington; Robt. D. Jones, Judge. 

Suit by Alberta Wicker against the Metropolitan Life Insurance Company. 
From a judgment in favor of the defendant, the plaintiff appeals. 

Annulled and case remanded. 

M. I. Varnado and B. W. Miller, both of Bogalusa, for appellant. 

Spencer, Gidiere, Phelps & Dunbar and Louis B. Claverie, all of New Orleans, 
and Talley & Richardson, of Bogalusa, for appellee. 

Orr, Judge. 

On December 1, 1924, the defendant insurance company issued a policy on 
the life of Edward Wicker in the sum of $530, and the same company issued 
another policy on the life of the same insured on April 6, 1925, for $510. The 
insured died on May 22, 1935, and plaintiff, as his widow and sole heir, has 
brought this suit to recover the amount of both policies, the sum of $1,040. Both 
policies are made payable to the executor or administrator of the insured. 

The defense is that both policies lapsed on February 10, 1930, for nonpay- 
ment of premiums; that under the provisions of the laws of this state there was 
sufficient reserve under the first-mentioned policy to carry it as extended insur- 
ance to February 4, 1932, and sufficient reserve on the last-named policy at the 
date of lapse to carry it as extended insurance to November 27, 1931; that at the 
expiration of said extended insurance dates both of said policies completely 
lapsed and were not in effect on the date of the death of the insured. ; 

Plaintiff claims that the last premium was paid on the first-mentioned policy 
on February 4, 1932, and on the last mentioned policy on February 8, 1933, and 
that the reserve on both policies at the time of the lapse was sufficient to extend 
the insurance to the date on which the insured died. In fact, plaintiff concedes 
that if the last payment of premiums was made on the date claimed by defendant, 
there is no liability under the policies, and, on the other hand, if the last pre- 
miums were paid on the dates claimed by plaintiff, defendant admits that there is 
liability under at least one of the policies. . 

The learned trial judge found from the evidence that the policies lapsed for 
non-payment of premiums on the date claimed by the defendant and therefore 
dismissed plaintiff’s suit. She has appealed. 
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Plaintiff could not produce any receipts showing that she had paid the 
premiums up to the dates on which she claims that the policies lapsed and the 
extended insurance period began. She testified that shortly after her husband 
died she was compelled to go to the hospital in New Orleans for treatment, and 
during her absence the receipt books were lost or destroyed by those who 
cleaned her house for her; that she had the books before she left, but could 
not find them on her return. She testified that she remembered seeing in the 
receipt book when the last payments were made, on February 4, 1932, and 
February 8, 1933. Two white men, Ernest Helm and Thurman Steukien. testi- 
fied to having seen the receipt books on which the last payments of premiums 
were made in February, 1932, and February, 1933, respectively. Two colored 
women also testified that they saw two receipt books before plaintiff went to 
the hospital and saw the entry of the last receipt in the books on the dates 
testified to by plaintiff and the two white men. Another colored woman testified 
os she saw one receipt book with the last payment entered therein in February, 
1932. 

On September 27, 1935, a little over two months after the death of her hus- 
band, plaintiff wrote the defendant insurance company asking for information 
as to the status of these two policies and three others, and in reply to that 
letter defendant wrote plaintiff under date of October 3, 1935, that one of the 
policies lapsed with date of last payment February 4, 1932, and the other with 
date of last payment on February 8, 1933; the former policy being carried under 
the extended insurance provision 1 year and 359 days and the other 1 year and 
290 days from the respective dates of their lapse. If this information was cor- 
rect, at least one of the policies was in force when the insured died. On Sep- 
tember 3, previous to the above letter to the plaintiff, the defendant had written 
its Baton Rouge office giving the same information as to the last payments and 
the extended insurance periods as was given in the letter to plaintiff in regard 
to these two policies. 

The depositions of three employees of defendant company were taken, all 
of whom testified that the records of the company show that these policies 
lapsed with the date of last payment on February 3, 1930. The employee who 
wrote the letter addressed to plaintiff under date of October 3, 1935, above 
referred to, in explanation of the difference in date shown in that letter as to 
the date of last payments and that shown from the other records of the com- 
pany, stated in his first deposition that the error in these dates arose through 
an incorrect transcription by the typist to whom the letter had been dictated 
through a dictaphone; that he had secured the dates of the last payments on 
these policies from the tracing slips attached to the original applications, which 
slips attached to the original applications, showed these last payments on Febru- 
ary 3, 1930. 

Defendant took another deposition of this witness in an effort to further 
explain the reason for the discrepancy. In this second deposition he states that 
the incorrect dates of the last payments given in the letter to plaintiff on 
October 3d, were not errors in transcribing his dictation, nor did he obtain the 
information contained in that letter from the tracing slips attached to the appli- 
cations as he had formerly testified, but that he had gotten the information lon 
his letter of September 3d addressed to the Baton Rouge office which contained 
the same incorrect information as that in the letter to plaintiff. It is rather 
strange and significant, however, that he did not explain where he got the incor- 
rect information contained in his letter of September 3d, if that information 
was incorrect. 

Mr. Perritt, the local agent of defendant, testified that he collected the 
last premiums on these policies on February 3, 1930; that he lapsed these policies 
on March 10, 1930, after the grace period had expired and no further payments 
were made. 

[1] Judging from the statements made by the trial judge in his reasons for 
judgment, we infer that he gave great weight to the evidence of Mr. Perritt in 
resolving the facts as to the date of these last payments in favor of the con- 
tention of defendant. In fact, it appears that he not only relied to a large 
extent on Mr. Perritt’s testimony in reaching the conclusion that defendant 
had substantiated its position with reference to the lapse of the policies, but 
he also relied on this testimony in impeaching and disproving the testimony of 
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plaintiff and her witnesses. For instance, reference is made to the testimony 
of plaintiff to the effect that Mr. Perritt, the agent, sometimes wrote in the 
receipt book the name of the month, such as “February” or “Feb.,” while Mr. 
Perritt testified that he never wrote the month, but used numbers to designate 
the date such as 2/4/32. We are satisfied that the trial judge was justified in 
reaching the conclusion that he did on the facts as they were before him. 

[2] However, since the appeal was lodged in this court, plaintiff and appellant 
has filed a motion to have the case remanded for the purpose of permitting her to 
file in evidence certain receipts which she claims to have found since the case was 
tried. These receipts are annexed to her motion, but, of course, cannot be consid- 
ered as evidence in the case, and we have examined them only for the purpose of 
determining whether or not they justify a remand of the case, The first receipt book 
annexed to the motion shows payments of premiums on these two policies from 
July 7, 1924, to October 18, 1926, to the agent, Delaune. The second book shows 
payments to the agent, Perritt, from July 4, 1927, to July 25, 1927, and the third 
receipt book shows payment to this agent from August 22, 1927, to December 10, 
1928; that the policies were then carried by a lien thereon until July 29, 1929; that 
payments of premiums were made to Mr. Perritt, the agent, to December 30, 
1930. There is also filed with the motion a receipt signed by Mr. Perritt on a blank 
piece of paper for $3 dated 9-9-29. 

Of course, none of these receipts bring the payments up to a date beyond the 
date to which defendant claims that payments ceased. However, we do notice 
that these receipts contradict Mr. Perritt’s testimony in several particulars. In 
the first place, he testified that he began collecting premiums from plaintiff on 
these policies about 1929 or 1930 while these receipt books show that he began 
these collections as early as July, 1927. He further testified that he never wrote 
the month in these books in showing date of payment, but always used numbers 
such as 2/4/32 to show the date, while these books show that on numerous occa- 
sions he wrote the name of the month or its abbreviation; that he never wrote 
a receipt other than in a regular receipt book, while it appears that he did write 
at least this one receipt on a separate piece of paper; that all receipts written by 
him were in blue books like the sample introduced in evidence, while the two 
books attached to the motion in which he wrote receipts are of a brown or yellow 
color as plaintiff and most of her witnesses testified they were. 

[3] We do not know if this new evidence would change the opinion of the 
trial judge. It may not, but it seems fair and proper to give the trial judge the 
opportunity of considering this evidence. We think also that the witness, Perritt, 
is entitled to an opportunity to explain if he can, these apparent discrepancies. 

In view of this situation and in view of the rather unsatisfactory explanation 
made by defendant for writing the two letters showing the dates of lapse of the 
policies as now claimed by plaintiff, and in furtherance of justice, we have decided 
to remand the case. We have ample authority and precedent for this action. 
Code Prac. art. 906; Klopstock & Co., Inc. v. United Fruit Co., 171 La. 296, 131 
So. 25; Barry v. Pike, 21 La.Ann. 221; McDaniel v. Roseland Box Co., Inc., 18 
La.App. 136, 136 So. 752. 

For the reasons assigned, it is ordered that the judgment appealed from be 
and the same is hereby set aside and annulled, and it is ngw ordered that the case 
be remanded to the district court for the purpose of receiving in evidence the docu- 
ments annexed to the motion filed in this court to remand, and for the introduc- 
tion and reception of such additional evidence by either side as the trial court 
may deem proper and relevant to a correct disposition of the cause; cost to await 
the final termination of the case. 


ARDOIN et al. v. GREAT SOUTHERN LIFE INS. CO. No. 33939. 
Supreme Court of Louisiana. Feb, 1, 1937. 
Rehearing Denied March 1, 1937. 
173 Southern Reporter 112. 


1. DIVIDEND. 


Where succession owed no debts, widow and sole heir of insured decedent who 
were sent into possession of estate by judgment of court held entitled to sue on life 
policy for benefits in nature of dividends which had accrued to insured. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 
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2. CONSTRUCTION. 

An insurance policy is a common-law contract, and, having been written and 
prepared by insurer, every doubtful clause is construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CASH BALANCE. . 

Under 20-year payment life policy providing for payment of dividends, or, 
if dividends remained unpaid, for paid-up insurance at end of 14 years equal to 
face value of policy, or for endowment insurance at end of 20 years, and containing 
table of “cash balances” applicable on payment of annual premiums without 
withdrawal of dividends after 14 years, where insured paid 19 annual premiums 
and received no dividends, insurer held liable for cash balance shown & tables, 
as well as for face value of policy. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

Appeal from Thirteenth Judicial District Court, Parish of Evangeline; J. 
Cleveland Fruge, Judge. 


Column 1 Column 2 Column 3 

Cash or Loan Automatic Extended Paid-up Insurance And 

Values Insurance Cash balance 
Years Prems. Paid Years Months Insurance Cash 
2 $ 120 2 0 $ 285 None 
3 300 . 4 9 680 None 
4 495 7 5 1,100 None 
5 735 10 6 1,595 None 
6 935 12 6 1,985 None 
7 1,145. 14 6 2,375 None 
8 1,360 16 3 2,755 None 
9 1,590 18 0 3,150 None 
10 1,825 19 10 3,535 None 
11 2,070 21 9 3,920 None 
12 2,330 24 2 4,320 None 
13 2,600 27 10 4,715 None 
14 2,885 Paid Up 5,000 $ 75 
15 3,185 Paid Up 5,000 305 
16 3,505 Paid Up 5,000 565 
17 3,840 Paid Up 5,000 840 
18 4,200 Paid Up 5,000 1,140 
19 4,585 Paid Up 5,000 1,460 
20 5,000 Paid Up 5,000 1,815 


__ Action by Mrs. Lizo Brignac Ardoin and another against the Great Southern 
Life Insurance Company. From a judgment for plaintiffs, defendant appeals. 

Amended, and, as amended, affirmed. 

Boagni & Boagni, of Opelousas, and Wilkinson, Lewis & Wilkinson, of 
Shreveport, for appellant. 

Roland B. Reed, of Ville Platte, for appellees. 

Ponper, Justice. 

This is an appeal from a judgment in favor of Mrs. Lizo Brignac Ardoin for 
$5,000 as beneficiary; and in favor of Mrs. Lizo Brignac Ardoin as surviving widow 
and Mrs. Helen Ardoin Eastin as sole heir of Guillaume Ardoin, deceased, for 
the sum of $1,460. 

The deceased was insured in the San Jacinto Life Insurance Company, Beau- 
mont, Texas, for the sum of $5,000, which is assumed by the defendant herein. 
~~ suit is based on the provisions in “Table B” of the policy. Table B reads as 
ollows : 

“If coupons. are not detached and used to reduce the premiums hereon or 
otherwise surrendered, the following table of values will apply. 

“Any unpaid indebtedness on account of this Policy, will correspondingly 
decrease the Values of the above Tables.” 

And the provision in the policy “guaranteed premium reduction coupons” 
Option No. 2, which reads as follows: , 

“Option 2. The Insured at his option may leave the coupons attached to this 
Policy and pay the premiums in full each year, in which event, the amounts named 
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in the unused coupons will be applied as Pure Endowment Additions to increase 
the value of the value of ‘Table A,’ to those named in ‘Table B’ of Table of Loan 
and Non-Forfeiture Values endorsed herein, whereby the paid-up insurance value 
of the Policy will equal its face value after 14 years’ premiums shall have been 
paid or the Policy will mature as an endowment for its face value at the end of 
a years.” 

he court rendered judgment for the $5,000 and $1,460, representing paid-up 
insurance and cash balance as shown in Table B. The annual premium on the 
said insurance was $236.55. Attached to the policy are nineteen coupons, ranging 
in amount from $30.95 to $73.05, one of which reads as follows: 

“Coupons Attached to Policy 
“No. 1. On or after Feb. 5, 1918 
“Upon surrender of this coupon during the life time of the Insured, San Jacinto 
Insurance Company, Beaumont, Texas, will pay to the order of the Insured under 
Policy No. 1555 the sum of thirty and 95/160 dollars. 
“Provided all premiums due on said policy up to and including above date have 
been paid. Payable at its Home Office. 
“$30.95 J. C. Wilson, President” 

A purported tender was made for $5,000 in this case. The plaintiffs were 
sent into possession by judgment of court as surviving widow and sole heir of 
the insured. The defendant filed an exception of no cause of aciton which was 
overruled by the lower court. The exception was leveled. at the plaintiffs’ right 
to sue. The evidence showed that the succession owed no debts. 

[1] We first take up the exception of no cause of action. The lower court 

was correct in overruling that exception, that matter having been decided in the 
case of Crump v. Metropolitan Life Insurance Company,:183 La. 55, 162 So. 800. 
The court going thoroughly into the identical question decided there was no neces- 
sity for an administrator to be appointed; and when the heirs had acecpted uncondi- 
tionally the estate, and were sent into possession by judgment of court, they could 
institute suit. We are of the opinion that the judgment of the lower court is 
correct. 
_ . Upon examination of Table B and Option 2, together with the coupons attached, 
it is clear that at the time of the death of the deceased, he, having paid nineteen 
premiums, had a paid-up insurance policy for the sum of $5,000 and a cash balance 
of $1,460 to his credit. 

The defendant admits that after the paying of the fourteen annual premiums 
and leaving the coupons attached, under the expressed terms of Table B, the 
insured would be entitled to a $5,000 paid-up policy, which at his death would be 
worth $5,000; and yet contends, had he paid five more annual premiums after said 
fourteen years and left five more coupons attached to the insurance policy, and 
then died, it is still worth only $5,000. Such a construction would be ridiculous. 
The annual premiums on this policy are $236.55; and five of such premiums would 
total $1,182.75; and the five additional coupons (if not collected) added to the 
five premiums would make a total of $1,524.70. If the contention on the part of 
the defendant—that, after the deceased left this additional amount of $1,524.70 
with the insurance company, his heirs are still only entitled to $5,000 of insurance 
—were true, it would certainly be a strange contract. 

{2] “The law of insurance is universal, and our courts have decided that an 
insurance policy is a common law contract, and that having been written and 
prepared by the insurance company every doubtful clause is construed against such 
company.” La.Dig.Ins. 33, par. 34, and authorities therein cited. 

This matter was thoroughly gone into and numerous cases cited in the case 
of Volunteer Life Insurance Company v. Weaver, 232 Ala. 224, 167 So. 268, the 
court saying that it “must give effect to all provisions of insurance policy, lib- 
erally construed in insured’s favor and strictly against insurer,” and further stating 
that “where insurance contract is susceptible of two constructions, that favorable 
to insured will be adopted.” 

[3] In conclusion, our opinion is that Table B was put into the policy as an 
inducement to the insured to leave the money represented by the coupons (which 
were in fact dividends); and it is only reasonable to conclude that an insured 
would do so only upon obtaining a more favorable or valuable contract of insur- 
ance. 

[4] In reference to plaintiffs’ motion for statutory damages (Code Prac. 
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art. 907), after examining the testimony in this case carefully, the provisions of the 
policy, and the contention of the parties, we are of the opinion that the appeal is 
a frivolous one and that the judgment of the lower court should be amended by 
allowing the plaintiff 10 per cent. statutory damages. 

Therefore, it is ordered that there be judgment in favor of the plaintiffs and 
against the defendant increasing the amounts sued for respectively 10 per cent. 
As amended the judgment is affirmed, the defendant to pay all costs. 


PONS v. THARP-SONTHEIMER INDUSTRIAL LIFE & BURIAL 
INS. CO. No. 16479. 
Court of Appeal of Louisiana. Orleans. March 22, 1937. 
173 Southern Reporter 205. 
1, APPLICATION. 


Insurer, issuing industrial life policy, could defend on ground that insured 
willfully misrepresented condition of his health and fraudulently concealed exist- 
ence of disease causing death, notwithstanding policy was issued without requiring 
insured to submit to medical examination and notwithstanding application contain- 
ing misrepresentation was not attached to policy (Act No. 97 of 1908; Act No. 52 

of 1906, as et 3) by Act No. 227 of 1916; Act No. 134 of 1934, § 2; Act No. 
160 of 1934, §§ 1, 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 
2. MISREPRESENTATION. 

Evidence held to establish that insured willfully misrepresented condition of 
his health at time of application for industrial life policy, precluding recovery on 
policy (Act No. 97 of 1908; Act No. 52 of 1906, as amended by Act No. 227 of 
1916; Act No. 134 of 1934, § 2; Act No. 160 of 1934, §§ 1, 3). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. CONCEALMENT. 


If applicant for insurance knows facts concerning himself which, if disclosed, 
would make it impossible for him to secure policy, his failure to disclose such 
facts constitutes not only “willful concealment,” but “fraud” precluding recovery on 
policy (Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 259.) 

5. KNOWLEDGE OF AGENT 

Where applicant for insurance communicates facts concerning himself to agent 
and agent fails to communicate them to insurer, insured is not guilty of “fraud” 
or “willful concealment”; but, where applicant knows that true facts have n@t 
been communicated and will not be communicated to insurer, doctrine concerning 
presumptive knowledge of insurer cannot be applied (Act No. 97 of 1908; Act No. 
160 of 1934, § 3). 

(For other cases, see Insurance, Dec. Dig. 378[1].) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by Mrs. Angel Pons, wife of Louis Lay, against Tharp-Sontheimer 
Industrial Life & Burial Insurance Company. Judgment for defendant, and 
plaintiff appeals. 

Affirmed. 


Bernard J. Bagert, of New Orleans, for appellant. 

Lazarus, Weil & Lazarus, of New Orleans, for appellees. 

JANviER, Judge. 

Lawrence Salez died on November 9, 1935. His niece, Mrs. Angel Pons Lay, 
had been named beneficiary in a policy of industrial insurance issued on his life 
by Tharp-Sontheimer Industrial Life & Burial Insurance Company. She made 
claim under the policy, but payment was refused and this suit has resulted. 
Defendant insurer admits the issuance of the policy and the payment of all pre- 
miums, but refuses payment on the ground that, when Salez made application for 
the policy, he willfully misrepresented the condition of his health and fraudulently 
concealed the fact that for several years he had been suffering with syphilis and 
paresis. It was from these diseases that he died only a few months later. Defend- 
ant, conceding its liability for the return of the premiums paid, deposited the 
amount thereof, $4.80, in the registry of the court. 
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There was judgment for defendant dismissing plaintiff's suit and ordering that 
the amount of the deposit, $4.80, be turned over to plaintiff. 

Plaintiff maintains that, since defendant isused the policy without requiring 
that the insured submit himself to medical examination and since the application, 
which is said to contain the misrepresentation and on which the charge of fraud 
is based was not attached to the policy, the defense relied upon is not available 
because of the provisions of Act No. 97 of 1908 and of Act No. 52 of 1906, 
as amended by Act No. 227 of 1916. 

Act No. 97 of 1908 provides that, where such a policy is issued without medical 
cxamination, if the agent of the insurer knew, or might have ascertained by the 
exercise of reasonable diligence, the true condition of the applicant’s health, it 
shall be presumed that the agent had such knowledge, and, furthermore, that such 
knowledge shall be imputed to the said insurer. 

Act No. 52 of 1906, as amended by Act No. 227 of 1916, provides that no 
statement contained in the application may be relied upon for the purpose of 
showing concealment or misrepresentation “unless contained in a written applica- 
tion and unless a copy of such statement or statements be endorsed upon or 
attached to the policy when issued.” 

[1] It is said that, as a result of these statutes, the insurer may not be heard 
to claim that the insured misrepresented the true condition of his health and also 
that, whatever may have been the true condition of his health, it is to be presumed 
that the insurer knew of it, and, having issued the policy in spite of such knowledge, 
must be held to have waived the right to refuse payment on that ground. 

Prior to the enactment of Act No. 134 and Act No 160 of 1934 such a conclusion 
was many times reached. Eagan vy. Metropolitan Life Ins. Co., 181 La. 16, 158 
So. 575; Brennan v. National Life & Accident Ins. Co., 14 La.App. 598, 122 So. 
147. But defendant maintains that, whatever conclusion may have been reached 
based on legislation prior to Act No. 134 and Act No. 160 of 1934, these two statutes 
now render such a defense available in spite of the fact that the application was 
not attached to the policy and although no medical examination was made. Act 
No. 134 of 1934 is an amendment of Act No. 97 of 1908 and the only provision 
thereof which has any possible bearing on the present discussion is that which 
appears in section 2 and reads as follows: 

“Nothing in this Act shall be construed to require an insurance company to 
cause a medical examination of an applicant to be made before issuing a policy.” 

Act No. 160 or 1934 is of great importance in this controversy because it 
provides that the application “shall be a part of the contract of insurance issued 
hereon, whether or not the application or a copy thereof be attached to or 
indorsed upon the policy when issued” (section 1), and because it further provides 
that (section 3) where there is willful misrepresentation on the part of the 
assured concealing facts as to ill health existing at the time of the application, pay- 
ment under the policy may be refused, and because it still further provides “that 
fraud shall always be a defense against any suit by the assured.” 

In Fox v. Life Insurance Company of Virginia, 170 So. 55, 57, we considered 
the effect of these two statutes of 1934 and said: 

“It is obvious that these two acts dispense with the necessity of attaching the 
application to the policy as a condition to its introduction in evidence in a suit 
upon the policy as was formerly the case, and that a medical examination is not 
essential as a prerequisite to the defense of fraud upon the ground of willful 
misrepresentation of the health of the assured at the time of application for 
insurance, whatever may have been the law previous to 1934.” 

Let us, then, examine the facts in order to determine whether there was willful 
misrepresentation concealing facts as to the ill health of Salez existing at the time 
of the application and let us also determine whether there was fraud. 

That the assured, at the time he made the application, was, to say the least, 
in extreme ill health, is manifest. For many years he had suffered with syphilis 
and had been treated by various doctors and at many institutions. Between Decem- 
ber 16, 1927, and August 16, 1934, he was confined in the State Penitentiary at 
Angola and during that period was sent to the hospital for one day or more on 
thirteen different occasions, usually for treatment for syphilis, and there is a note 
on his hospital record made after one of the entries concerning syphilis, which 
note reads as follows: ‘ 
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“Subject received treatment at intervals between dates given. Was not 
actually confined to hospital.” 

At another point it is shown that after the last date given he probably returned 
for other treatments. Having been released from the penitentiary on August 16, 
1934, he next made his appearance at the City Hospital for Mental Diseases, where, 
on October 4, 1934, he was found to be suffering with “general paralysis of the 
insane.” On October 7, 1934, he, as a “non-recovered patient,” was delivered by 
the hospital to Alfred Salez and A. H. Pons, the latter the father of the plaintiff. 
He was taken to reside at 4618 South Carrollton avenue, which is the residence of 
the plaintiff. The application for insurance was made at that residence on May 
17, 1935, and twenty-one days later, on June 7, 1935, he again made his appearance 
in the City Hospital for Mental Diseases, where he was again found to be suf- 
fering from paresis and syphilis. On July 31 he was transferred to the East 
Louisiana State Hospital at Jackson, La., where he died on November 9, 1935, 
from “general paralysis of the insane,” of which syphilis was given as the contrib- 
uting cause. 

It thus appears that, for more than seven years prior to the day on which he 
applied for the policy, the insured had suffered from syphilis, which had made such 
advances as to cause paresis, and that he was suffering from these diseases only 
a few months before and a few months after the day on which he made the 
application. We need no expert medical evidence to convince us that Salez knew, 
when he signed the application, that his condition was desperate. 

Question No. 18 on the application reads: “What Dr. has treated you during 
the past two years—state fully.” The answer to that question, as it appears on 
the application, reads: “None.” That answer could not have been made except 
as a result of a willful attempt to conceal the true condition of the applicant’s 
health. It was obviously false and fraudulent, for it is not possible that he actu- 
ally thought that he had been cured. 

But plaintiff contends that the word “none” was written by the solicitor of 
defendant company and that Salez did not so answer the question which was read 
to him, but actually told the said solicitor “that he was afflicted with syphilis some- 
time ago, but that he was cured.” Plaintiff relies upon this testimony to bring 
the case within the doctrine of Succession of Dekan vy. Life Insurance Company 
of Virginia, 172 So. 37, decided Jan. 25, 1937, in which we held the insurer liable 
where the solicitor or agent was fully aware of the bad health of the insured, 
but nevertheless stated in the application, which was prepared by him, though 
signed by the insured, that the insured was not suffering from any disease and 
had not been treated in any hospital or asylum or other institution. 

It is true that the solicitor of defendant himself testified that Salez told him 
that he had been afflicted with syphilis, but that he had been cured, and this fact 
is pointed to as bringing this case within the doctrine of the Dekan Case. 

In the first place, we think that there is strong reason for doubting the truth 
of the solicitor’s statement that Salez told him that he had previously suffered 
with syphilis, and, in the second place, we feel that, even if Salez did make the 
statement which the solicitor attributed to him, still that statement was itself so 
far from the truth as to evidence a willful intent to conceal because, although the 
statement, if really made, was a disclosure of the fact that Salez had previously 
been so afflicted, it was obviously a concealment of the more important fact that 
the ravages of the disease were not dormant and of the fact that, during the pre- 
vious two years, he had many times been under the care of physicians and in 
institutions. Our suspicion that the solicitor’s statement may possibly not be 
reliable results from his attitude at the trial, from his obvious hostility to his 
former employer, and from the apparent fact that the judge of the trial court 
did not believe him. The record shows that he had been discharged, or, possibly, 
to put it more mildly, had been permitted to resign because of a shortage in his 
accounts and that he had been employed by a rival insurance company and that 
at . one official of the rival company was present in court when this case was 
tried. 

But, as we have said, whether the statement attributed to the applicant was 
actually made by him or not, it did not disclose his true condition, and, obviously, 
concealed the fact that he was in the last stages of syphilitic dissolution. 

. [2] Plaintiff herself states that she did not know of his condition, but it is 
impossible to believe that she was not aware of the fact that he had been in 
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the various institutions referred to and that he had been treated for these serious 
ailments almost continuously for many years. We have no hesitation in conclud- 
ing that there was a willful misrepresentation as to the condition of the health of 
the insured at the time of the application. 

3-5] Nor can we overlook the effect of the provision in Act No. 160 of 1934 
that “fraud shall always be a defense.” Section 3. It is true that in Act No. 97 
of 1908 it is provided that it shall be presumed that the insurer has all knowledge 
which the agent has or should have obtained by the exercise of reasonable dili- 
gence, and that, as a result of this provision, it may be difficult in the ordinary 
case to understand how there can be fraud if the agent has full knowledge of the 
true facts. In other words, if the agent knows of the facts and if it is presumed 
that the principal knows or that the agent knows, it is, in the ordinary case, difficult 
to see how there can be fraud. But where the person primarily guilty of the fraud 
knows that the true facts, though communicated to the agent, have not been com- 
municated and will not be communicated to the principal, there is no room for the 
presumption, even though created by statute, that knowledge of the agent is 
knowledge of the principal. If an applicant for insurance knows facts concerning 
himself which, if disclosed, would make it impossible that he secure a policy, his 
failure to disclose those facts constitutes not only willful concealment, but also 
fraud. Where he communicates those facts to the agent and the agent fails to 
communicate them to the principal, the applicant is not guilty of fraud or willful 
concealment, but, where the applicant knows that the true facts have not been 
communicated and will not be communicated, there is no room for the application 
of the doctrine concerning presumptive knowledge. In such situation the presump- 
tion must yield to the fact and the concealment of the agent is chargeable to the 
applicant and to those who may seek to recover under the policy. In such case 
there has been fraud; there has been an agreement or understanding, at least, 
between the applicant and the agent that the true facts will not come to the knowl- 
edge of the principal. The record here fairly reeks with evidence of fraud. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is affirmed, at the cost of appellant. 

Affirmed. 


BROOKS v. FIRST NAT. LIFE INS. CO. No. 16603. 
Court of Appeal of Louisiana. Orleans. March 22, 1937. 


173 Southern Reporter 225. 
1. RECEIPT CARD. 

Suspicious appearance of premium receipt card and unimpeached testimony 
of defendant insurance company’s vice president as to lapse of industrial life 
insurance policy sued on for nonpayment of premium before date on which suffi- 
cient reserve had accumulated to extend coverage until insured’s death, erasure 
of number of later lapsed policy on insured’s life from such card after insured’s 
death, and substitution of number of original policy, held to establish lapse 
thereof prior to such date and scheme by plaintiff to defraud on defendant, so 
as to bar recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Mabel Brooks against the First National Life Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 


Normann & McMahon and Harold M. Rouchell, of New Orleans, for 
appellant. 

J. I. McCain, of New Orleans, for appellee. 

McCates, Judge. 


The plaintiff, a colored woman, instituted this suit for recovery, as bene- 
ficiary, on an industrial life insurance policy issued by the defendant on the 
life of her husband, who died on July 19, 1936. 

The policy, which is dated March 29, 1926, lapsed by reason of the nonpay- 
ment of the requisite weekly premiums, either during the year 1930 or during 
the year 1934. Plaintiff concedes that, if the policy lapsed prior to 1934, she is 
without right to recover, but it is her contention that the lapse did not occur 
until after December 17,, 1934, amd that, at that time, there was a sufficient 
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reserve accumulated by the company to extend coverage under the policy to 
the date of her husband’s death. 

The defendant concedes that, if the weekly premiums due under the policy 
were paid to December 17, 1934, the plaintiff is entitled to recover, but it asserts 
that this policy, which is numbered 166724, lapsed prior to the year 1931. 

The issue thus presented (a question of fact) was tried, and the lower court, 
after hearing the evidence, found for the plaintiff. The defendant has appealed 
from the judgment, and it claims here that the trial judge’s holding on the facts 
is manifestly erroneous, and further that the judge committed reversible error 
in excluding certain evidence tendered by it at the trial. 

[1, 2] We shall first consider the alleged error of the judge in finding for 
the plaintiff on the evidence submitted. 

In order to prove her contention that the policy did not lapse prior to 
December 17, 1934, plaintiff tendered, in connection with her own testimony, a 
premium receipt book given to her by the defendant. 

The substance of her statement is as follows: 

She obtained the policy No. 166724 from the defendant on March 29, 1926. 
She asserts that this was the only insurance policy she had with the defendant 
and that she paid all of the requisite weekly premiums due thereon, until the 
latter part of December, 1934, when she allowed the policy to lapse. Shortly 
after her husband’s death in 1936, she turned over the policy in suit, together 
with a certain premium receipt book, to one Rhodes, a negro undertaker, and 
requested him to present these documents to the insurance company for nav- 
ment; that, in accordance with her instructions, Rhodes called at the office of 
the defendant, and submitted to it the policy and the premium receipt book 
with a request for payment of the proceeds. She states that Rhodes told her 
that the defendant refused payment on the policy, because the premium receipt 
card submitted to it in connection with the policy, was the wrong card and that 
she (when Rhodes returned the policy and card to her) destroyed the card. 
Notwithstanding the fact that she positively testifies that she destroyed this 
“wrong” premium receipt card, she persists throughout her statement that she 
had only one policy with the defendant on the life of her husband and that 
she had only the one premium receipt card (offered in evidence in corroboration 
of her testimony). This receipt card contains a record of weekly payments 
made by plaintiff from August 13, 1934, to December 31, 1934. Although she 
claims that premiums were paid by her from the date the policy was issued 
through December 17, 1934, she failed to present any evidence, other than her 
uncorroborated statement, showing the payment thereof for the years 1931, 
1932, and 1933. The production of receipt cards, showing payment of premiums 
for those respective years, would have been highly corroborative of her conten- 
tion that the policy did not lapse in 1930 (as maintained by the defendant). 
But plaintiff's theory is that the premium receipt card offered in evidence, 
which shows on its face that payments were made on this policy in 1934, fortifies 
her statement that the policy did not lapse until the latter part of December 
of that year. 

The defendant’s position as to plaintiff’s theory of the case is twofold: 
First, it said that an examination of the receipt card readily reveals to the eye 
that the portion thereof, where the policy No. 166724 is written in pencil, has 
been tampered with and altered. Second, it is asserted that when this obvious 
erasure on the card is considered in connection with the evidence given by 
defendant’s witness John H. Dew, it is destructive of plaintiff’s case, and amply 
justifies the conclusion that her contentions are spurious and that the claim 
was made with a design to defraud the defendant. 

We have examined the portion of the card where the alteration is said to 
exist, and are convinced that certain erasures had been made thereon. To say 
the least, the number 166724, written in pencil, has a suspicious appearance. 
For instance, at the place where the numeral “1” is now written, there appears, 
slightly visible, the attempted erasure of the numeral “4.” 

Furthermore, the defendant has sufficiently proved, to our satisfaction, by 
the evidence submitted by Mr. Dew, its Vice President, that (1) the policy sued 
on lapsed prior to 1931 for nonpayment of premiums; (2) that some time in 
1932 another policy of insurance, No. 482970, was taken out on the life of plain- 
tiff’s husband, which lapsed in 1934; (3) that the receipt card, offered by plain- 
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tiff to prove her case, has reference to premiums paid on policy No. 482970 and 
not No. 166724 in suit; (4) that No. 482970 was originally the number on the 
receipt card offered by plaintiff; and (5) that this number was erased (some 
time after the death of plaintiff's husband) and the number 166724 written 
over said erasure. 

Mr. Dew testified that, shortly after the death of the insured, the negro 
undertaker, Rhodes called at his office for the purpose of obtaining for the plain- 
tiff the proceeds of the policy sued upon. He says that Rhodes produced this 
policy and the premium receipt card offered in evidence in this case, and that 
payment was refused by the defendant because its records exhibited that the 
policy (No. 166724) had lapsed for nonpayment of premiums prior to January 
1, 1931. He further says that an examination of the ledger kept by the com- 
pany, respecting the payment of premiums since 1931 on the policy sued on, 
revealed that no premiums had been paid on it since 1930 and that the pre- 
mium receipt card, which was submitted to him by the negro undertaker, 
Rhodes, at the time the policy sued on was presented for payment, bore the 
number 482970. He identifies the receipt card, which is offered in evidence in 
this case and which now bears the number of the policy sued on, to be the 
same receipt card, which was presented to him by Rhodes, bearing policy No. 
482970. He further testifies that the records of the company show that two pol- 
icies were issued by it on the life of the insured, one policy (the one sued on) 
bearing number 166724 dated March 29, 1926, which had lapsed for nonpayment 
of premiums prior to 1931, and another policy bearing number 482970 dated 
some time in 1932, which lapsed for nonpayment of premiums as of date, Decem- 
ber 17, 1934. This witness further explained that the agents of the company, 
who had received payment of the premiums entered on the receipt card pro- 
duced by plaintiff, are no longer in the defendant’s employ, and that their where- 
abouts are unknown. 

The evidence of defendant’s witness Ball is unimportant, as he was not able 
to testify to pertinent facts, respecting the payment of premiums on the policy, 
from his own knowledge. 

There is nothing in the record, however, which offsets the evidence of Mr. 
Dew. His story is unimpeached, and we cannot conceive why the trial judge did 
not give full credence to the unrebutted facts testified to by him. His evidence 
might have been attacked, if the plaintiff had seen fit to place her agent, the 
negro undertaker Rhodes, on the witness stand. But Rhodes was not produced 
and his absence is unexplained. In view of these circumstances, we apply the 
well-established rule that, if Rhodes had taken the stand, his testimony would 
have been unfavorable to her cause. Moreover, the testimony of Mr. Dew, 
when considered in connection with the suspicious appearance of the premium 
receipt card produced by plaintiff (which we believe was altered), compels the 
irresistible conclusion that the plaintiff has deliberately schemed to perpetrate 
a fraud upon the defendant. 

The defendant further complains that our brother below was wrong when 
he refused to allow its records to be admitted in evidence, because the book 
entries were not identified by the persons making them. Inasmuch as we are 
of the opinion that the judgment on the evidence presented is obviously incor- 
rect, it is unnecessary to determine whether the ruling was faulty. 

For the reasons assigned, the judgment appealed from is reversed, and it 
is now ordered that there be judgment herein dismissing plaintiff’s suit at her 
cost. 


Reversed. 


CRATEN v. 2ZTNA LIFE INS. CO. OF HARTFORD, CONN. No. 34026. 
Supreme Court of Louisiana. March 1, 1937. 
173 Southern Reporter 306. 
1, NOTICE. 


Giving of notice to insurer by employer of termination of employment of 
employee did not cancel as to employee, group life policy, containing permanent 
total disability benefits, where cause of termination of employment was total 
disability of employee and policy by its terms was to continue in case of total 
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disability, though at time of termination of employment disability was not known 
to be total. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. PROOF OF DISABILITY. 

Where insurer’s adjuster, during time within which employee, covered by 
ree life policy containing permanent total disability benefits, should have given 
satisfactory evidence of his permanent and total disability, wrote letters denying 
liability on ground that employee was not permanently and totally disabled, letters 
constituted waiver of insurer of right to complain of want of such evidence. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 
3. TOTAL DISABILITY. 


Stipulation in group policy that entire and irrevocable loss of use of both hands 
or both feet or of one hand and one foot shall be deemed to jbe total and permanent 
disability does not preclude idea that entire and irrevocable loss of use of only 
one hand or one foot might be, to an uneducated and unskilled laborer, total and 
permanent’ disability (Civ.Code, arts. 1958, 1962). 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. TOTAL DISABILITY. 

Insurer held liable to employee covered by group life policy containing per- 
manent total disability benefits and naming such injuries as loss of use of both 
hands, though employee lost use of only left hand, where due to the fact that he 
was of low order of mentality and illiterate he was for all practical purposes 
totally disabled (Civ.Code, arts. 1958, 1962). 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. PENALTY. 

Insurer held not liable for penalty for failure to pay claim within thirty days 
after due notice and proof of disability under group life policy containing per- 
manent total disability benefits for such injuries as loss of both hands, where 
insured, who was of low order of mentality and illiterate, lost use of only one 
hand and where Supreme Court had not yet held, in a somewhat similar case, that 
loss of use of one leg was, to an illiterate and unskilled laborer, total disability 
(Civ.Code, arts. 1958, 1962; Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 
Suit by Emile Craten against the Aitna Life Insurance Company of Hartford, 
Conn. From a judgment in favor of the plaintiff, the defendant appealed to the 
Court of Appeal, which (167 So. 856) transferred the case to the Supreme Court. 

Judgment amended, and as amended, affirmed. 

St. Clair Adams & Son, of New Orleans, for appellant. 

John C. Hollingsworth and O’Brien & Little, all of New Orleans, for appellee. 

O’NrEtt, Chief Justice. 

Emile Craten brought this suit on an insurance policy, called a group policy, 
on the lives of the employees of the Uvalde Rock Asphalt Company, to whom the 
policy was issued. The suit is for a “Permanent Total Disability Benefit,” as 
stipulated in the policy, thus: 

“If any employee, before attaining the age of sixty years and while insured 
hereunder, becomes totally disabled and presumably will thereafter during life 
be unable to engage in any occupation or employment for wage or profit, or shall 
meet with the entire and irrecoverable loss of the sight of both eyes or of the 
use of both hands or both feet or of one hand and one foot, such employee shal? 
be deemd to be totally and permanently disabled. Upon receipt at the Home Office 
of the [A&tna Life Insurance] Company, during the continuance of insurance om 
such employee, of satisfactory evidence of such disability, the Company will pay 
the amount of insurance in force upon such life at the time such disability 
commenced, in lieu of all other benefits provided for on such life under this policy, 
by that one of the following optional methods that shall be designated and 
requested.” 

On the 20th day of February, 1928, while Craten was an emplovee of the 
Uvalde Rock Asphalt Company, and was working at a rock-crushing machine, his 
left hend got caught in the machinery and badly mangled. In his effort to extricate 
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his hand, the right hand also was caught in the machinery and injured. The only 
permanent injury to the right hand was a deformity of two fingers and a slight 
impairment of the strength of the hand. The injury to the left hand resulted 
in the “entire and irrecoverable loss” of the use of the hand. Craten was sent 
by his employer first to the Charity Hospital and then to the surgeon employed by 
the American Casualty Company, the employer’s liability insurer, and was treated 
by the surgeon from February, 1928, until December, 1932. The A®tna Life Insur- 
ance Company denied liability under the policy; and, in January, 1934, Craten 
brought this suit, claiming the amount of the insurance on his life, $1,000, and an 
additional $1,000, and a reasonable attorney's fee, for the penalties prescribed by 
section 3 of Act No. 310 of 1910, for delaying payment more than thirty days 
after due notice and proof of disability. The insurance company defended on 
the grounds, first, that the company did not receive “during the continuance of 
insurance of such employee,” as provided in the policy, satisfactory evidence of 
disability, or receive any evidence or knowledge of the accident or injury to Craten, 
until receipt af a letter from his attorney, on January 22, 1932; and that the insur- 
ance on Craten was canceled on February 28, 1928, after which date no premiums 
were paid; and, second, in the alternative, that Craten was not totally and per- 
manently, or totally or permanently, disabled, or unable to engage in any occupation 
or employment for wage or profit. A jury gave a verdict for the plaintiff for 
the $2,000 sued for, and for $300 for the attorney’s fee. The judge overruled the 
defendant’s motion for a new trial, and gave judgment for the amount of the ver- 
dict. The defendant has appealed. 

{1] It is true that Craten did not notify the insurance company of the acci- 
dent until January, 1932, when an attorney whom he consulted had him examined 
by a physician, who reported, in detail, that Craten had suffered the entire and 
irrecoverable loss of his left hand, and, by reason thereof and of his lack of 
education, was totally disabled and would never be able to engage in any occupation 
or employment for wage or profit. It is true also that the policy of insurance 
required that satisfactory evidence of the disability should have been received by 
the insurance company at its home office “during the continuance of insurance” 
on the employee, Craten. But the insurance was never canceled, as far as Craten’s 
rights were concerned. The “Cancellation Notice,” on a printed card furnished by 
the insurance company, was signed by the secretary and treasurer of the Uvalde 
Rock Asphalt Company saying that the employment of Emile Craten terminated 
on the 28th of February, 1928; but the secretary and treasurer testified that, through 
some oversight in the office of the Uvalde Campany, the notice of cancellation of 
Craten’s insurance was not forwarded to the insurance company until about the 
19th of April, 1931. The Uvalde Rock Asphalt Company, therefore, paid the 
premiums, 80 cents per month, on the insurance on Craten until the end of April, 
1931, according to the testimony of the party holding the office of secretary and 
treasurer of the Uvalde Company. But the giving of the notice to the insurance 
company, of the termination of the employment of Craten, by the Uvalde Rock 
Asphalt Company, did not have the effect of canceling the insurance on the life 
of Craten, because the cause of the termination of the employment was the per- 
manent and total disability of Craten. On that subject, under the rubric “Individual 
Terminations,” the policy provides that cancellation of the insurance of any 
employee may be effected upon or at any time after termination of his employ- 
,ment, upon the written request of the employer, filed at the home office of the 
insurance company; and that the insurance shall cease to be in force at the end 
of. the policy month in which the employment terminated. But, immediately fol- 
lowing ‘that paragraph is one which protects employees whose employment is ter- 
minated by teason of permanent and total disability, thus: 

‘ “If the cause of termination of employment of any employee insured hereunder 

— nae and total disability, the insurance upon such employee under this 

poligy 4hall be continued and such employee shall be subject to the provisions of 
permanent total disability contained herein.” 

It is not disputed that the cause of the termination of the employment of 
Craten was the accident and consequent injury which rendered him unable to do 
the work for which he was employed. In fact the man who was superintendent of 
the plant at the time of the accident testified that Craten was a satisfactory work- 
man before the accident, and that he, the superintendent, would have put him back 
to work after the accident if he had been able to work. Of course, the super- 
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intendent did not know, at the time of the termination of the employment of 
Craten, that his disability would be permanent. Neither did Craten, nor the sur- 
geon who treated him, know, until a long time after the accident, that the loss 
of the use of Craten’s left hand was “entire and irrecoverable.” But the fact is, 
though it was not known at the time of the termination of Craten’s employment, 
that the disability which was te cause of the termination of the employment was 
permanent and total disability; and, in consequence-thereof, and by the very terms 
of the policy, the insurance continued and the employee remained subject to the 
provisions of the policy for total disability. What we maintain is that, under a 
policy, like this, if in fact the disability that causes the termination of the employ- 
ment is a permanent and total disability, the insurance continues and the employee 
is subject to the provisions of the policy for total disability, even though it may 
not have been known at the time of the termination of the employment that the 
disability was total and permanent. 

[2] Craten’s attorneys pleaded that the insurance company waived the notice 

required by the policy, by denying liability on the ground only that Craten was 
not permanently and totally disabled. In all of the correspondence on the subject, 
before the suit was filed, the denial of liability, on the part of the company, was 
based only upon the denial that Craten was permanently and totally, or permanently 
or totally, disabled. In the first: letter, written by the adjuster, dated March 1, 
1932, he merely asked for permission to obtain reports from all doctors who had 
been consulted by Craten. In the second letter, dated April 14, 1932, the adjuster 
said that the company denied liability because, from the investigation which the 
company had made, it appeared that the insured was not permanently or totally 
disabled. In the third letter, dated May 16, 1932, the adjuster said that he had 
again received instructions from the home office of the company, advising that the 
company’s position had not been altered, and instructing the adjuster to say that 
the company was not in a position to entertain the claim. In the fourth letter, 
dated September 18, 1933, the adjuster said that the company had declined to make 
any payment because Craten had not reached a stage of permanent total disability ; 
and the adjuster ended his letter by saying: “If there has been no change in 
Craten’s condition since our investigation and the time of the medical examination, 
our decision is unchanged.” In a letter from the home office of the company, 
dated September 20, 1933, and signed by the claim examiner, he said that the 
company had conducted a complete investigation into the claim and had found 
that Craten had not become totally permanently disabled during the continuance 
of the insurance; he said that the information contained in the company’s files 
showed that only one of Craten’s hands was injured; and he said that the: insur- 
ance was canceled on February 28, 1928. It is true that all of these letters were 
written after the 28th day of ‘ebruary, 1928, the date on which—as the company 
contends—the insurance on Craten was canceled. But, as we have: pointed out, the 
insurance on Craten was never canceled, because the cause of the termination of 
his employment was his permanent and total disability. Hence the letters were 
written within the time in which Craten should have given the company satisfactory 
evidence of his permanent and total disability; and, being written within that time, 
the letters constituted a waiver on the part of the insurance company of the right 
to complain of the want of such evidence. St. Landry Wholesale Mercantile Co. 
v. Teutonia Insurance Co., 113 La. 1053, 37 So. 967; J. B. Clark & Sons v. Frank- 
lin Insurance Co., 130 La. 584, 58 So. 345; Joyce on the Law of Insurance (2d Ed.) 
Vol. I, p. 1081, § 416, and Vol. II, p. 1427, § 591. There is nothing opposed 
to these authorities in Wheeler vy. London Guarantee & Accident Co., 180 La. 366, 
156 So. 420, 422. On the contrary, it was said in that case: 
_ “Tf an insurer denies liability under the policy on special grounds within the 
time given the policyholder for giving notice and making proofs of his claim, 
such a denial constitutes a waiver of the right to demand timely notice, because 
if the policyholder is informed by the insurer that it will in no event recognize his 
claim, there is no necessity for the giving of notice or the making of proofs. But 
if the insured fails to give notice of the accident within the time stipulated in the 
policy and for that reason loses his right to recover thereunder, there is no reason 
why he should be permitted to recover upon the ground that the insurer, after 
the insured’s rights are lost, declines for that and additional reasons to recognize 
the validity of plaintiff’s claim.” 

Adverting now to the extent of Craten’s disability, both of the surgeons who 
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examined him and testified in the case, the one who treated him for nearly four 
years and who testified as a witness for the insurance company, as well as the 
one who examined Craten at the instance of his attorney, and who testified as a 
witness for Craten, both of these surgeons being of very high standing in New 
Orleans, testified, substantially, that, on account of Craten’s lack of education and 
low order ofsmentality, the permanent loss of the use of his left hand so disabled 
him that he would never be able to engage in any occupation for wage or profit. 
The attorney for the insurance company, questioning the surgeon who testified as 
a witness for the company, asked if Craten might not engage in some employment 
in which he might have to use only his right hand, not his left hand; and the 
surgeon answered with the significant question: “For instance, what?” Of course, 
there are occupations or employments which a man without the use of both hands, 
and without any education or much intellectual equipment, is able to engage in for 
wage or profit; but such occupations or employments are not available to many 
mien who are so afflicted. The testimony here shows that the only tools or imple- 
ments that Craten ever worked with were wheelbarrows and picks and shovels. It 
is not disputed that the only occupations or employments that Craten ever engaged 
in for wage or profit—and the only occupations or employments that he was ever 
able to engage in for wage or profit—were those requiring physical strength, and 
the use of both hands. In the case of Marshall v. Metropolitan Life Insurance 
Co., 164 So. 441, 444, which was a suit for a permanent and total disability benefit, 
under a group policy similar to the one on which this suit is founded, it was held 
by the Court of Appeal for the parish of Orleans, and the ruling was affirmed by 
this court by the refusal to grant a writ of review, on the ground that the judgment 
of the Court of Appeal was correct, that an injury to an unskilled laborer “rend- 
ering his left leg practicaly useless” was a total disability, within the meaning of 
the policy. Several decisions were cited maintaining that a physical injury or 
disability that might not render an educated or a professional man, or an artisan, 
unable to engage in any occupation or employment for wage or profit, might so 
affect an illiterate and unskilled laborer, within the meaning of an insurance 
policy providing for a total disability benefit. 

[3] The stipulation in the policy that the entire and irrecoverable loss of the 
use of both hands, or of both feet, or of one hand and one foot, shall be deemed 
to be total and permanent disability, does not preclude the idea that the entire and 
irrecoverable loss of the use of only one hand or one foot might be, to an uned- 
ucated and unskilled laborer, total and permanent disability. The mentioning, in 
the policy, of the loss of the sight of both eyes, or loss of the use of both hands 
or both feet, or of one hand and one foot, is done merely by way of illustration, 
and to make it plain that the insurance company will not dispute that any one of 
these specified afflictions is total disability. The Civil Code, in article 1962, declares 
that, in a contract containing general obligations, if the parties, in order to avoid 
a doubt whether a particular case will come within the scope of the agreement, 
make a special provision for such a case, the general terms of the contract will 
not be restricted thereby to the particular case that is provided for. If the word- 
ing of the contract of insurance leaves any doubt about this, article 1958 of the 
Civil Code is applicable. It provides that, if a doubt or obscurity as to the mean- 
ing of a contract has arisen from the want of some necessary explanation which 
one of the parties ought to have given, the construction favorable to the other 
party shall be adopted, whether he be obligor or obligee. 

{4, 5] Our conclusion is that the insurance company is liable for the $1,000 
for which Craten was insured, but not for the penalties prescribed by Act No. 310 
of 1910, p. 527. According to the terms of the statute, the penalties are incurred 
only when the insurance company delays payment to the insured for a longer 
period than thirty days after due notice and proof of disability, “without just ‘and 
reasonable grounds such as to put a reasonable and prudent business man on his 
guard.” Section 2. In the case of Marshall v. Metropolitan Life Insurance 
Co., supra, the court said: “It is strenuously contended that the penalties of Act 
No. 210 of 1910 should be imposed.” But the court refused to impose the pen- 
alties, saying that there was sufficient substance to the defense to make it a just 
ground for defending the suit. The only defense urged in that case was the conten- 
tion that the injury which rendered Marshall's left leg “practically useless” did 
not produce total disability. Strange to say, the accident to Marshall happened 
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in 1928, and the case was not heard in the civil district court until some time after 
1934. The same surgeon who treated Emile Craten, for the insurance company 
carrying the employers’ liability insurance, testified in Marshall v. Metropolitan 
Life Insurance Co., and described “his injuries, as they appeared on December 
31, 1934, six years after the accident.” We mention this merely to show that there 
was approximately the same delay, and that the refusal of the company to pay 
the claim was on the same ground, in Marshall’s Case as in this case. If the 
ground on which the Metropolitan Life Insurance Company denied liability in 
Marshall’s Case was a just and reasonable ground, so was the ground on which 
the AZtna Life Insurance Company denied liability in this case. Craten’s suit was 
filed two years before the court of appeal decided the case of Marshall v. Metro- 
politan Life Insurance Co. The judgment in Craten’s case was rendered by the 
judge of the civil district court four days before the Supreme Court refused to 
grant a writ of review in the case of Marshall v. Metropolitan Life Insurance Co. 
There was nothing that the Agtna Life Insurance Company could do then to avoid 
the penalties which Craten was demanding, and which the civil district court had 
imposed, except to appeal from the decision. If the decision in the Marshall Case, 
holding that the loss of the use of one leg was, to an illiterate and unskilled laborer, 
total disability, had become final before the insurance company in this case denied 
liability, the question of liability for the penalties prescribed by the statute would 
be different. In every case the question of liability for the penalties depends upon 
the facts and circumstances of the particular case. 

Our conclusion that the appellant is entitled to a reduction of the amount of 
the judgment disposes of the appellee’s prayer for damages for a frivolous appeal. 

We have concluded, in the exercise of the discretion vested in the court by 
section 2 of Act No. 229 of 1910, to tax the appellant for all court costs. 

The judgment appealed from is amended by reducing the principal sum from 
$2,300 to $1,000, and, as thus amended, the judgment is affirmed. The defendant 
is to pay all costs. 


MORRIS v. EQUITABLE LIFE ASSUR. SOC, OF THE UNIITED STATES. 
No. 33333. 
Supreme Court of Missouri, Division No. 2. March 11, 1937. 
102 Southwestern Reporter (2d) 569. 
2. SUICIDE. 


In action on double indemnity clause of life policy, no presumption could 
be indulged that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. NEGLIGENCE. . ; ! 

Whether insured, who fell on railroad track and was killed by train, was 
contributorily negligent in approaching and attempting to cross track as he did, 
as between insured or his representatives and railroad, held immaterial in deter- 
mining liability of insurer under double indemnity clause of insured’s life policy. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

4. SUICIDE. ; ’ 

Whether insured on life policy containing double indemnity clause, who was 
killed when he fell on railroad track in front of approaching train, suffered an 
accidental death, within policy, or whether fall and death were result of insured’s 
intention to commit suicide or of a physical infirmity, in which event insurer would 
not be liable, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. NEGLIGENCE. ay ‘ ; 

Whether insured on life policy containing double indemnity clause, who 
was killed when he fell upon railroad track in front of oncoming train, was 
oblivious of approach of train, held #mmaterial in determining insurer’s liability 
on double indemnity clause since contributory negligence was not an ingredient 
of the cause of action or the defense, and hence such an allegation was not 
an essential part of statement of a cause of action, and no finding thereon was 
needed. , 

(For other cases, sée Insurance, Dec. Dig. § 670.) 
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y. PENALTY. ; 
In action on double indemnity clause of life policy, submission to jury of 
issue of vexatious refusal to pay weld justified under evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Greene County; Warren L. White, Judge. 

Suit by Clarence R. Morris against the Equitable Assurance Society of the 
United States. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Barbour, McDavid & Barbour and F. W. Barrett, all of Springfield, for 
appellant. 

Haymes & Dickey and Wear & Benton, all of Springfield, for respondent. 

CooLEy, Commissioner. 

This case has recently been reassigned to the writer. It is a suit on an 
insurance policy. Verdict and judgment for plaintiff, respondent, for $10,503.33 
plus $1,000 attorney fees assessed for vexatious refusal to pay, and defendant 
appealed. The policy insured the life of James C. Morris, naming his brother 
Clarence, respondent herein, as beneficiary. It provided for payment of $10,000 
upon the death of the insured, and for $20,000 (double indemnity) “in event of 
death from accident.” Due proof of death was made. Appellant paid the 
single indemnity, $10,000, but refused to pay more, claiming that the death was 
not from accident, within the terms of the policy. This suit was to recover 
the additional $10,000 and interest with penalty and attorney fees for alleged 
vexatious refusal to pay. 

The policy provided for the payment of $20,000 “in event of death from 
accident” upon proof that the death of insured “resulted solely from bodily 
injuries caused directly, exclusively and independently of all other causes by 
external, violent and purely accidental means, subject to the terms and con- 
ditions contained on the third page hereof.” On said third page is this provision 
(quoting all of the pertinent portion) : 

“From Accident 

“The increased amount of insurance as stipulated on the face hereof, in 
case of accidental death shall be payable upon receipt of the proof that the 
death of the insured occurred while this policy was in full force and effect, and 
resulted solely from bodily injuries, caused directly, exclusively and independ- 
ently of all other causes by external, violent and purely accidental means, pro- 
vided that death shall ensue within 90 days from the date of such injuries 
and shall not be the result of or be caused directly or indirectly by self- 
destruction, sane or insane, disease or illness of any kind, physical or mental 
infirmity, * * *” 

The policy also provided for payment of monthly benefits in case the insured 
should become totally disabled “by bodily injury or disease,” the disability being 
deemed total “when it is of such extent that the insured is prevented thereby 
from engaging in any occupation or performing any work for compensation of 
financial valye.” -The insayed, at the time of his death, was receiving such 
benefits from ‘the insurer. 

The insuréd, was run over and killed by a westbound train, on March 11, 
1932, at a railroad crossing about a mile west of Rogersville. He either 
fell or threw himself across the south rail of the track and his body was cut 
in two about at the taphragm.-2Death must have been practically instantaneous. 
Life was extinct when the seveted portions of his body were observed imme- 
diately after he was run over. The lower portion of the body was outside the 
rail, the head and torso between the rails. The railroad there runs approximately 
east and west and crosses at grade, at about right angles, a north and south 
dirt road. North of and adjacent to the railroad insured and respondent had a 
farm on which, at the time in ——_ they had some cows which were calving 
and had to be fed and looked after, which work insured did or supervised. 
On the morning of said March 11th, he drove to the farm, having several sacks 
of féed on the front bumper of his car, weighing about one hundred pounds 
each. He was met at the farm by a farm hand, Frank Hedgepeth, but, having 
arrived first, insured himself unloaded the feed and put it in the feed troughs. 
He told Hedgepeth they would have to come back to care for some of the cows, 
and both left to look after some cattle elsewhere. Insured returned to Rogers- 
ville but later that morning started back to the farm, telling a witness that he 
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was going to look after some cattle. He approached the railroad track from 
the south and, as was his custom, parked his car south of the track, because on 
that side there was room in the road to turn around and there was not such 
room north of the track. Insured then walked northward, apparently intending 
to cross the railroad track. It may be stated in this connection that there is 
some evidence from plaintiff’s side from which it could’ be found that there 
were certain obstructions which might and probably would prevent a person 
thus approaching the railroad track from seeing a train coming from the east 
until he was quite close to the track. The train that struck the insured came 
from the east. 

The only eyewitness to the accident was W. E. Criger, who was called by 
plaintiff as a witness. He testified in substance as follows: He was some sev- 
enty-five yards west of the crossing walking eastward on the railroad track. He 
heard a whistle—at just what point that whistle was sounded or whether or not 
it was the usual crossing whistle is not clear—and “later” saw the smoke of the 
engine. He then got off the track on the north side. He saw the insured walk- 
ing north in the road toward the track—saw him walk thus some six to ten 
steps. There was nothing in his actions to indicate that he was trying to beat 
the train across. “He was walking the same as anybody that was going across 
unaware of anything.” It was a cold day and the wind was blowing “pretty 
hard” from the northwest. Insured had his hat pulled down over his face, his 
hands in his pockets, and his coat collar pulled up, “like anyone would that 
wanted to shut out the cold.” Witness here illustrated how insured approached 
the track and threw up his right arm just about as he fell in front of the engine. 
His demonstration is not described in the record so as to enable us to detail it. 
Witness said insured did not look in the direction from which the train was com- 
ing until “he threw up his arm this way” and that the motion of his arm and 
the look and the fall were “altogether.” 

“Q. (On cross-examination) He did stop? <A. He checked, yes. . 

“Q. What do you mean by checked? A. I mean the stopping and throwing 
up the hands was all done so close together you couldn’t tell the difference.” 

At another time he said it was all done in a moment’s time. Asked if insured 
“fell toward the train or away from the train,” witness said: 

“He fell on an angle from the train * * *. The train was coming from the 
east and he fell angling from the train, northwest you might say, away from 
the train. 

“QO. How did he fall? Did he fall crumpled down or just fall lengthwise? 
A. Just when he made that motion there it seems he went this way and fell like 
this (indicating). 

“Q. Fell forward? A. Yes, sir. 

“Q. The train was coming from his right? A. Yes, sir, ‘coming from his 
right and he fell more to his left.” 

From Criger’s testimony it appears that he was not certain whether the 
engine hit insured as he was falling and before his body hit the rail or instantly 
thereafter. Whichever it was, it is clear that the engine was very close to 
insured—practically upon him—when he fell. 


The defense was that deceased’s death was not “accidental” within the 
terms of the policy. Defendant sought to show, partly by cross-examination of 
plaintiff's witnesses and partly by witnesses called by it, that insured’s death 
may have been or was caused by deceased’s falling on the railroad track because 
of physical infirmity or purposely with suicidal intent. On this question plain- 
tiff’s evidence tended to show that: Insured was about fifty-five years of age, 
a small man weighing about 125 pounds. In 1924 he had suffered from a ner- 
vous and “run-down” condition, a sort of “nervous breakdown,” for which he 
had received hospital treatment and on account of which he had drawn dis- 
ability benefits. His brother, respondent, testified that insured had recovered 
from that trouble prior to October, 1924. There was other testimony to the 
same effect. About October, 1931, insured had another similar attack. Relative 
to that and to insured’s subsequent condition his brother and business partner, 
respondent, testified: “I saw him a great deal, saw him every day and several 
times a day. He lived with his mother * * *. Several mornings I helped my 
brother downstairs * * * probably thirty days previous to his death I had been 
helping him downstairs. He was weak. e had some knee weakness when 
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he would first get up. He was weak in the knees when he would first get out 
of bed in the morning. I never saw him fall on account of that weakness. He 
would act just as anyone would act that wasn’t normal,—what a man would 
be that was sick or weak. I have seen him take hold of different things to steady 
himself when he would first get up, and then he would walk around just as 
good as anybody during the whole day. When he would go in the store (a 
partnership store) and punch up the fire, I have seen him catch hold of the 
desk or something to steady himself. It was weakness on the part of himself. 
1 do not know that he would have fallen had he not gotten a hold of something. 
It had been possibly thirty days before his death that I had helped him down- 
stairs.” Witness further said that insured “had made marked improvement in 
the last thirty days” prior to his death. 

Lawrence Rush, for plaintiff, testified: “I remember when Mr. Morris was 
killed. I had seen him almost every Sunday for the past thirty days prior to 
his death. He got around all right. He was with me out at the farm. * * * 
He did not show any evidence of dizziness in the least. He had driven with me 
to my pasture quite frequently.” On cross-examination witness said: “I was 
with him almost every Sunday for a long time prior to his death. * * * He 
could get around just as well as he ever did. I did not see anything different 
about him. * * * He got around just as well grior to his death as usual. I 
don’t expect that he was as strong as he had been during his life. As far as I 
know he had no trouble walking at all.” There was other testimony to the 
effect that for at least thirty days or more prior to his death insured walked and 
went about his usual business (though not doing heavy manual labor) without 
noticeable indications of weakness or any abnormality. 

{1] Defendant sought by cross-examination of plaintiff's witnesses to show 
that insured was subject to spells of dizziness, which attempt failed. There was 
no evidence on behalf of plaintiff that insured suffered from such condition. 
Defendant also attempted to prove by its own witness, Dr. Hale, with whom 
insured had talked once a few weeks before his death, that insured had com- 
plained of dizziness. Dr. Hale did not so testify. He said that insured had 
asked him something about the, symptoms of prostatic infection and if such 
trouble would produce dizzy spells, but not that insured said he had dizzy spells. 
Defendant also called Dr. Fullbright, insured’s regular physician who had 
treated him prior to his death, to prove his weakened a nervous condition. 
Dr. Fullbright testified that insured was nervous and in a “run-down” condition, 
largely, he thought, from lack of exercise—“after I made him take exercise he 
gained strength’—“he showed evidence of improvement and was _ stronger.” 
He also said that insured came to his upstairs office alone and so far as he 
knew had no trouble going up or down the stairs; that he knew nothing of 
insured having ever fallen. Generally it may be said that defendant’s evidence 
on the subject of insured’s alleged physical infirmity was no. stronger in its 
favor than the testimony of respondent above set out, if as strong. But since 
defendant’s demurrer must be ruled by the evidence favorable to respondent, 
we need not further detail defendant’s evidence on this question. 

There was no evidence in the case tending to show that insured had ever 
entertained the thought of suicide, or that he had any mental infirmity. 


We have thus detailed the evidence because of defendant’s insistence that 
its demurrer to the evidence should have been sustained. We quote the tendered 
demurrer to show the grounds on which it was based,-and the theory on which 
the case was tried below: “Comes now the defendant at the close of all the 
evidence in the case, and demurrers thereto, for the reason that the evidence 
wholly fails to show that the death of the insured herein was caused by accident, 
but the evidence does show that his death was caused either by self-destruction, 
or caused by reason of some bodily or mental infirmity.” 


[2-4] I. We think it clear that defendant’s demurrer to the evidence was 
properly overruled. On the issue of suicide, as we have stated, there was no 
evidence tending to show that deceased ever entertained the idea of self-destruc- 
tion. No presumption can be indulged that insured committed suicide. The 
court instructed the jury, at defendant’s request, that if it found that insured 
intentionally threw himself in front of the train, intendin or to take his 
own life, the verdict must be for the defendant. Defendant could reasonably 
ask no more. The jury found that issue against it. Under the evidence it can 
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by no means be said that, as matter of law, the insured was conclusively shown 
to have committed suicide. 


The same is true of the contention that insured fell on the track because 
of bodily or mental infirmity. As we have said, there was no evidence of mental 
infirmity. There was evidence that insured had suffered from nervousness ana 
from weakness in the knees and legs, but plaintiff's evidence was to the effect 
that he had substantially recovered from that weakness and that at the time of his 
death and for a month or so prior thereto he was able to and did walk and get 
around without difficulty and was able to and did attend to his usual business duties. 
The testimony of Dr. Fullbright, defendant’s witness, lends some corroboration 
tu that evidence. The evidence went no farther than to show or tend to show 
that, prior to his death insured had been nervous and had been weak in the 
knees and legs, and that a month or so before his death his brother had found it 
necessary, when insured would first get up in the morning—but only then—to 
assist him. But it cannot be conclusively presumed that even that condition 
continued to the time of his death, in view of the further evidence that in the 
last thirty days his condition in that respect had much improved and he was able 
to get about with no indication of abnormality. The issue as to physical infirm- 
ities, as well as that of suicide, was submitted to the jury on instructions 
requested by defendant and favorable enough to it, and was decided against it. 

Insured may have been guilty of contributory negligence, as between him 
or his representatives and the railroad company, in approaching and attempting 
to cross the track as he did. We do not regard that question as controlling or 
important, under the provisions of the policy here involved. 


Insured, when he fell, did not “crumple down” as though from weakness or 
a giving away of his knees or legs. He fell forward and rather away from the 
approaching engine, as though he instinctively—perhaps frantically and con- 
fusedly—attempted to throw himself away from an unexpected and suddenly 
discovered danger. He was almost at the rail of the railroad track and doubt- 
less in the path of the engine, then practically upon him. He had no time in 
which to consider or deliberate. If, in such circumstances and for such reason, he 
fell and was killed and such fall and his resulting death were not due, directly 
or indirectly, to disease or to his alleged physical infirmity (we have said there 
was no mental infirmity shown), then we think the fall and the consequent—and 
inevitable—death were accidental within the terms of the policy. The cause of 
insured’s fall and resulting death was a question for the jury, under the evidence. 


II. Appellant charges error in plaintiff’s instruction No. 1, submitting the 
issue of accidental death, because it “ignores the specific allegations alleged in 
the petition; is much broader than the issues made by the pleading; is not within 
the scope of the evidence, and gives the jury a roving commission to decide for 
themselves which of the numerous occurrences was the accident that caused 
the insured’s death.” 


The assailed instruction requires the finding of facts such as the issuance 
of the policy, that it was in force, the death of the insured, ete—facts either 
expressly admitted by the pleadings or not in dispute—“that the death of the 
said James C. Morris resulted solely from bodily injuries caused directly, 
exclusively and independently of all other causes by external, violent and purely 
accidental means, and was not the result of or caused directly or indirectly by 
self-destruction, disease or illness of any kind or physical or mental infirmities.” 


On this subject the petition alleges: “That the death of said James C. Morris 
was of an accidental nature within the terms and conditions of said policy of 
insurance in that said death resulted solely from bodily injuries caused directly, 
exclusively and independently of all other causes by external, violent and 
purely accidental means, in this, to-wit: That the said James C. Morris while 
crossing the railway tracks of the St. Louis-San Francisco Railroad * * * and 
while oblivious to the approach of a certain railway train approaching the point 
of such attempted crossing was then and there struck and killed by the engine 
ol said train, and that from the injuries so caused the said James C. Morris 
died immediately; that the injury so causing the death of said James C. Morris 
was not the result of, nor was the same caused directly or indirectly by an 
attempt at self-destruction, disease or illness of any kind, nor while the said 
insured was violating any law or engaged in any pursuit excepted in the 
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indemnity clause of said policy.” The sufficiency of the petition was not 
questioned below. 


The answer admits the issuance of the policy, that it was in force, the 
death of insured, that proofs of death were duly made, and defendant’s refusal 
to pay the double indemnity; denies that such refusal was vexatious; denies 
that insured’s death was “of an accidental nature, as the term ‘accident’ is 
defined in the policy sued on, and it denies that such death resulted solely from 
bodily injuries caused directly, exclusively and independently of all other causes 
by external, violent and purely accidental means.” The answer then sets out 
the provisions of the policy relative to double indemnity and states: “And the 
plaintiff (defendant?) further answering denies that the death of the said James 
C. Morris was accidental as the term ‘accidental’ is defined in the policy as 
hereinabove set forth, and that by reason of such fact the plaintiff is not entitled 
to recover herein.” (Italics ours.) 

[5] Appellant in its brief does not point out what “specific allegations” of 
the petition were ignored in the instruction nor what were the “numerous occur- 
rences” among which, as the accident that caused insured’s death, the jury was 
given a roving commission to choose. There was but one contested issue in this 
case, viz., whether, as plaintiff contended, insured’s fall upon the railroad track, 
resulting immediately in his death, was accidental within the terms of the insur- 
ance policy, or whether, as defendant contended, such fall and consequent death 
happened either because of bodily infirmity or by suicidal intent on the part 
of the insured. .The case was tried below by both parties upon that issue and 
upon that theory. Note, as fortifying this statement, defendant’s above-quoted 
demurrer offered at the close of the evidence. The time and place of insured’s 
death and that he died from bodily injuries caused by external and violent means 
were undisputed and indisputable facts. They were, indeed, conceded facts. 
If, in its assignment as to “specific allegations” in the petition, appellant refers 
to the allegation that insured was oblivious of the approach of the train, we do 
not believe that such allegation was an essential part of plaintiff’s statement of 
a cause of action in this case or a fact necessary to be found by the jury. This 
is not a suit for damages against the railroad company where negligence or con- 
tributory negligence might be an ingredient of the cause of action or the defense. 

On the only contested issue the jury was instructed, at the request of 
defendant, that if it found that insured’s death was from an accidental cause, 
yet that if such cause was “produced or contributed to, directly o indirectly, by 
physical or mental infirmity, from which the said Morris was then and had been 
suffering, your verdict will be for the defendant”; that unless the jury found 
from the greater weight of the evidence that the death was “by accident” the 
verdict should be for defendant; that if the jury could not determine whether 
insured fell in front of the train “by reason of an accident or by reason of some 
physical or mental infirmity, as elsewhere defined,” the verdict must be for 
defendant; that if insured, at the time of and immediately preceding his death, 
was afflicted with any physical or mental infirmity which caused or contributed 
to his falling in front of the train, the verdict should be for the defendant. 
This last instruction defined “physical or mental infirmity” favorably to defend- 
ant and as requested by it. At defendant's request, the court further instructed 
the jury that if insured imtentionally threw himself in front of the train, intend- 
ing to take his life, the verdict should be for the defendant. Another instruction, 
given for defendant, defined “accident” and “accidental means,” as used in the 
instructions, to mean “an event happening by chance, unexpectedly taking place; 
not according to the usual course of things or not as expected, as opposed to 
design or intention.” 

_ [6-8] The instructions given on behalf of defendant are not in conflict with 
plaintiff's instruction. They supply and elucidate whatever may be thought to 
be the possibly somewhat too general statements in plaintiff's said instruction. 
Read together, as they should be, the instructions as a whole clearly and with 
fairness to defendant presented to the jury the only contested issue in the case. 
The jury could not have been misled or have misunderstood the only issue of 
fact it was called upon to decide. It is not reversible error for the court, in its 
instructions, to assume or to fail to require the jury to find facts which are 
admitted or which, from the course of the trial and the conduct of the parties, 
it is clearly and indisputedly apparent both parties treated as admitted facts in 
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the case. For discussion of this principle, see Davidson v. St. Louis Transit 
Co., 211 Mo. 320, 356 et seq., 109 S.W. 583. We rule this point against appellant. 

[9] III. Appellant contends that the evidence did not justify submission 
of the issue of vexatious refusal to pay. It says: “At the time payment was 
refused the company had the evidence given at the inquest which is conclusive 
that there was no accidental death.” 

The testimony, or portions thereof, of two witnesses, Criger and Clarence 
Morris (respondent), given at the coroner’s inquest, is set out in the record. 
far as it goes it does not substantially contradict the testimony of those two 
witnesses given at the trial. For example, Criger did not testify at the inquest 
that insured, as he approached the track, had his hands in his pockets and his 
coat collar turned up. He was not asked about those matters. And at the 
inquest he said that insured, when he came to the track, “looked over his shoul- 
der like that” (indicating) and stopped, instead of saying, as he did at the trial, 
that insured “checked.” But at the inquest Criger also said in this connection 
that “it was all done so quick I didn’t have much time to figure what was going 
to take place, the train was right at him when he fell, because he hadn’t more 
than hit the track until the train hit him, it was all done in a second of time.” 

Clarence Morris testified at the inquest that the insured had had a weakness 
in his legs, about as he testified at the trial, but did not say (was not asked 
about) whether that condition continued to the time of insured’s death, or 
whether such condition had improved in the last thirty days preceding insured’s 
death, as he testified at the trial it had. It may be stated further that Clarence 
Morris’ testimony at the inquest negatives the idea that insured may have had 
the thought of suicide in mind. 

At the coroner’s inquest the witnesses were not asked or required to give, 
and did not give, a detailed and complete description of the occurrence and the 
accompanying circumstances, as they did at the subsequent trial, nor of other 
matters not, perhaps, deemed necessary to that inquiry. 

In its letter of June 15, 1932, three months after insured’s death and before 
suit was brought, appellant wrote respondent that it had made a “careful 
investigation,” as the result of which it had concluded that the death of insured 
was not accidental and that it was not liable for and refused to pay the double 
indemnity. It offered no evidence of what such “careful investigation” revealed, 
except as shown by the testimony given at the coroner’s inquest, upon which 
alone it seems from its brief to rely. As we have said, there was no evidence 
tending to show suicidal intent on the part of insured. The presumption is the 
other way. There was no evidence of mental infirmity. As to physical infirmity 
the testimony of appellant’s own witness, Dr. Fullbright, was to the effect that 
insured’s condition had improved in the last month or so before his death, that 
insured was able to and did go up and downstairs without help and that he (Full- 
bright) had never heard of insured having fallen. Other evidence on behalf of 
plaintiff tends to show that for the last month or so before his death insured 
was apparently able to and did get about without difficulty or apparent indication 
of weakness such as would likely cause him to fall from physical infirmity. 
Appellant offered no evidence to refute this testimony. We think the evidence 
warranted submission of the issue of vexatious refusal to pay. 

The foregoing disposes of the questions urged on this appeal. 

‘The judgment of the circuit court is affirmed. 

Westhues and Bohling, CC., concur. 

Per Curiam. 

The foregoing opinion by Cooley, C., is adopted as the opinion of the court. 

All of the judges concur. 


CHRISTIANSON v. METROPOLITAN LIFE INS. CO. No. 18793. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
102 Southwestern Reporter (2d) 682. 
1. DISEASE OR INJURY. 

_To support recovery on policy providing for double indemnity for death from 
accidental injury, but excluding death caused or contribued to by disease, the 
evidence must deal only with tangible, external facts and conditions that follow in 
unbroken chain of sequence from injury insured against and complained of, and 





114 The Insurance Law Journal, Vol. 89 [July, 1937 


there must be no other facts or circumstances in evidence reasonably accounting 
for the death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. DISEASE OR INJURY. 

In action on policy providing for double indemnity for death from accidental 
injury, but excluding death caused or contributed to by disease,’ evidence held 
insufficient to warrant inference that death from diabetic gangrene was caused by 
accident, and hence verdict should have been directed. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. EVIDENCE. 

When there are two or more causes that could reasonably result in death, and 

but one is covered by contract of insurance, fact that cause within coverage might 


or could produce death is not sufficient to sustain conclusion that it did cause the 
death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Jackson County; Ben Terte, Judge. 

“Not to be published in State Reports.” 

Action by August Christianson against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Williams C. Michaels, Kenneth E. Midgley, and Robert E. Coleberd, all of 
Kansas City, for appellant. 

Meyer & Smith and Vernon H. Monteil, all of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

This is an action seeking to recover double indemnity based upon a rider 
on a life insurance policy, which rider provided for double indemnity, provided the 
insured’s death was caused solely by accidental injury. The contract specified lim- 
ited liability by the following language: “That no accidental death benefit would 
be paid if the death of the insured was caused or contributed to, directly or 
indirectly, or wholly or partially by disease or by bodily or mental infirmity.” 

The policy was in stated amount for $260 for death, and the rider alone 
provides for double indemnity aforesaid. 

The undisputed facts are that the insured sustained a small abrasion or cut 
on the shin of her right leg. Pain thereafter developed in the leg, which finally 
turned black. The insured was taken to the General Hospital in Kansas City, 
Mo., where she died. 

The cause of death is given as “diabetic gangrene of the right leg following 
the abrasion or cut which she sustained.” It is in evidence that “the contributory 
cause of death was diabetes mellitus.” All of the above appears as conceded by 
both parties. 

It appears that for some months before death of the insured, while being able 
to attend to household duties, still it was noticed that skin abrasions would not 
heal but would result in infection. It is shown that during these previous months 
the insured lost weight, was always thirsty, drinking enormous quantities of water 
and urinating frequently and in large quantities. Her appetite was poor, and she 
frequently had shooting pains in the calves of both legs. 

The testimony is to the effect that a person cannot be afflicted with diabetic 
gangrene without having diabetes. The evidence is further to the effect that 
scratches or abrasions of the skin will not cause diabetes and that diabetes is an 
internal disease. 

There was also evidence to the effect that a scratch upon the shin of the right 
leg, about one-half inch in length, and which bled some, in a woman of 55 years 
of age, in the absence of diabetic condition, could also cause death where infection 
ensued. 


The issue in the case was whether insured’s death was covered under the 
provisions of the “accidental death benefits” announcement. No question is raised 
as to the pleadings. All of the evidence (except the check in payment of the 
single indemnity) was offered by plaintiff. Defendant’s demurrers at the close 
of — case and at the close of the whole case were overruled and exceptions 
saved. 

The verdict was for plaintiff in the total sum of $417.20 (which included 
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interest, Ity and attorney fees); judgment was entered thereon, defendant’s 
motions for new trial and in arrest were both overruled; and this appeal was 
duly and regularly taken. 

There is but one assignment of error, to wit: The court erred in refusing 
to give defendant’s instructions directing a verdict for defendant. 

The reason assigned is as follows: “For the reason that plaintiff's evidence 
not only did not prove that the manner and cause of insured’s death was within 
the provisions of the ‘Accidental Death Benefits’ announcement or rider offered 
in evidence, but in addition affirmatively proved that such death was expressly 
excluded from coverage under the ane in such provisions.” 

pinion. 

The parties to this action have, in addition to Missouri authority, cited cases 
from the courts of many states of the Union. If the courts of Missouri furnish 
authority to determine the issue, we need not discuss the holdings by courts of 
other states. 

This case presents the often discussed question of “proximate cause,” wherein 
our courts have frequently noted that there is an apparent, rather than real, 
conflict of opinion owing to the various terms used in policies of the character 
herein involved. 

In the application of judicial opinion in this class of case, there must be a 
discernment not only as to the particular contract in issue, but also it must be 
ascertained as to whether the discussion is as to the evidence or as to the contrac- 
tile expression. 

The contract in the case at. bar must be distinguished from accident policies 
wherein injury or resulting death is predicated alone upon sustaining of “bodily 
injuries directly, solely and exclusively through accidental means independent of 
all other causes.” This is so, because the contract herein involved at least under- 
takes to restrict as to coverage of results “caused or contributed to, directly or 
indirectly, wholly or partially by disease.” Kahn v. Metropolitan Casualty Ins. 
Co. (Mo.Sup.) 240 S.W. 793; Wheeler v. Fidelity & Casualty Co. of New York, 
298 Mo. 619, 251 S.W. 924. 

It is further held by the courts of Missouri that in determining the fact, as 
to whether death would have resulted regardless of disease, the evidence must 
control and conclusion cannot be based upon presumption or possibility alone. 
Wheeler v. Fidelity & Casualty Co., supra. 

[1] Based upon the cases cited above, we make a restatement of the law 
applicable to this case, as follows: The evidence must deal only with tangible, 
external facts and conditions that follow in an unbroken chain of sequence from 
the injury insured against and complained of, and there must be no other facts or 
circumstances in evidence reasonably accounting for the death. 

With the above principles of law applied to the issue in this case, we conclude 
there are two pertinent questions, to wit: First, was the immediate cause of death 
the disease? Second, was the immediate cause of death the accident? If the first 
question must be answered, yes, under all of the credible testimony given, then there 
is no liability for double indemnity. If the second question, after giving plaintiff 
benefit of most favorable evidence, or in other words, if there is no evidence from 
which it can legitimately be inferred otherwise, must be answered, no, then the 
plaintiff has failed to make out a case for double indemnity. Goodes v. Order of 
U. C. T., 174 Mo.App. 330, 156 S.W. 995. 

The counsel in their briefs have presented their respective claims very 
learnedly from the standpoint of the law. After careful inquiry of authorities 
cited, we have reached our conclusions as to the law and have stated same. 

[2] After determination as to the law, we take up a consideration of the applica- 
tion of the law to the facts. In doing so, we search the briefs and arguments in 
vain for any statement of fact or facts in the evidence, or any reference to page 
of record where any fact or facts in evidence can be found that has application 
to any principle of law contended for. However, as question of demurrer to the 
evidence is involved, we are required to search the whole record. 

[3] The evidence going to the cause of insured’s death is best expressed by 
ous and answers occurring in the examination of Dr. Nelson, a witness for 
plaintiff. 

In direct examination the doctor was asked: “From your inspection of the 
record, doctor, will you state what in your opinion, was the cause of the death . 
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of Mrs. Anna Christianson? Answer: My opinion is that this woman died of 
an infected leg complicated by diabetic gangrene.” 

The following questions and answers appear in the cross-examination of Dr. 
Nelson: 

“Q. Doctor, the record shows that she had diabetes, doesn’t it? A. Yes, sir. 

“Q. And it shows the cause of death, diabetic gangrene of entire right leg, 
that is shown by the hospital record? A. Yes. 

“Q. Now where you find diabetic gangrene do you always find a diabetic condi- 
tion in the body? A. Yes. 

“Q. That is, you cannot have diabetic gangrene without having diabetes in a 
person who has the gangrene? A. No, sir. 

“Q. That's right, isn’t it? A. Yes. 

“Q. And just what is diabetic gangrene? Tell us about it. A. Well, the art- 
eries are inflamed from the sugar in the blood, causing them to become sclerotic, 
and then either due to fracture or accident or injury or any cause whatsoever for 
instance freezing the condition is aggravated and sets up an infection and produces 
a sloughing, and a necrosis of the tissues. 

“Q. You wouldn’t have diabetic gangrene in the absence of diabetes? A. You 
would have gangrene, but not diabetic gangrene. 

“Q. But in this type of gangrene, diabetic gangrene, a person wouldn’t have 
that unless they had diabetes? A. There wouldn’t be any difference in the appear- 
ance of the two types. 

“Q. In the absence of diabetes in the system you would not have what is 
known as diabetic gangrene would you? <A. There wouldn’t be any difference 
between diabetic gangrene and ordinary gangrene. 

“Q. You are not answering my question, doctor. In the absence of diabetes 
you would not have diabetic gangrene, would you? A. Not true diabetic gangrene. 

“Q. Not true diabetic gangrene? <A. No, sir. 

“QO. Well, that is what we are after. I understand now that in the absence of 
diabetes in a person you would not have true diabetic gangrene, that is your an- 
swer? A. Yes. 

“QO. There must be a pre-existing diahetic condition? A. Yes. 

“Q. Which is a contributing cause to the death where the cause of death is 
diabetic gangrene? A. I don’t understand your question. 

“Q. Where a person—maybe I can make myself plainer. Where a person 
has diabetes and receives an injury and diabetic gangrene results and the cause of 
death is diabetic gangrene, isn’t it a fact that the diabetic condition is a contrib- 
uting cause to the death? A. Contributing cause to the death? 

“Q. Yes. A. Yes. 

“Q. Doctor, where there has been a scratch upon the shin of the right leg 
about half an inch in length and which bled some in a person who had diabetes, a 
woman 55 years of age, in the absence of that diabetic condition, in your opinion, 
would the scratch or cut or abrasion on the leg cause her death? A. It could, yes, 
sir. 

“Q. It could? A. Yes. 

“Q. It could, but normally would it have, in the absence of diabetes? A. In 
a certain percentage of cases, yes. 

“Q. In what percentage is that? A. Probably eight to ten per cent. 

“OQ. A very low percentage? A. Yes. 
WS. But if the condition of diabetes existed in that person the percentage of 
death would be higher, wouldn’t it? A. Yes. 

“Q. And how much higher, doctor? A. Probably ten per cent. higher.” 

In the course of redirect examination the following occurs: 

“The Court: I would like to ask a question. 

“Q. (the Court). Doctor, is there more than one type of gangrene? A. Yes, 
there are a good many types of gangrene. 

“Q. Is that so? A. Yes. 


“The Court: All right. 


“Q. (Mr. Coleberd). But I understand, doctor, that you only have diabetic 

ween where there is a condition of diabetes in the blood or in a person? A. 
es.” 

By stipulation the hospital records are filed in this court and, from our 
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inspection of the same, they sustain Dr. Nelson’s expert testimony set forth above. 
There is no further medical testimony than that given by Dr. Nelson and the 
hospital records. 

[4] The plaintiff, of course, must prove his case. Where there is presented 
two or more causes that could reasonably result in death and but one is covered 
by a contract of insurance, the fact that the cause within the coverage might or 
could produce death is not sufficient to sustain a conclusion that it did cause the 
death. 

The strongest evidence we find in the record, to meet the real issue presented, 
is the testimony of the doctor to the effect that such an injury as shown could 
cause death even when diabetic condition was not found. Such evidence, we 
conclude, is not sufficient to support an inference that the accident upon which 
the claim is based caused the death. 

We find no evidence presented in the record that justifies a conclusion that 
the insured’s death was caused by the accident alone, independent of causes that 
the contract specifically provides to the effect that the plaintiff shall not be liable 
therefor. It follows that there is no evidence upon which a double indemnity can 
be predicated and it was error for the court to refuse to give a directed verdict 
in favor of the defendant. 

In accordance, the judgment is reversed. 

All concur. 





GILLIE v. MISSOURI INS. CO. No. 5710. 
Springfield Court of Appeals. Missouri. March 1, 1937. 
102 Southwestern Reporter (2d) 697. 
1, INSURABLE INTEREST. 

In suit by beneficiary on life policy insuring stranger who came to live in bene- 
ficiary’s home and work with him, evidence on issue of insurable interest held for 
jury whether beneficiary or insured signed application. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURABLE INTEREST. 

In suit by beneficiary on life policy insuring stranger who came to live in bene- 
ficiary’s home and work with him, evidence he/d for jury whether there was con- 
tract of partnership between beneficiary and insured so that there would be an 
insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, New Madrid County; James M. Reeves, Judge. 

“Not to be published in State Reports.” 

Suit by Sie Gillie against the Missouri Insurance Company. From a judgment 
in favor of the plaintiff, the defendant appeals. 

Affirmed. 7 

Ted M. Henson, of Poplar Bluff, for appellant. 

I. L. Parrett, of Lilbourn, and Orren Wilson, of Cape Girardeau, for respond- 
ent. 

SMituH, Judge. 

This is a suit upon an insurance policy issued by the defendant upon the life 
of Henry Woods for $250, payable upon his death to Sie Gillie. The insured 
and the beneficiary were both colored men. There is no complaint made as to the 
petition, so we do not set it out. The plaintiff alleged an insurable interest because 
of a partnership agreement existing between him and the insured. Service was 
had and the defendant answered. The answer admitted its incorporation, the 
issuance of the policy sued on, and denied generally the allegations of the petition. 

he answer continued as follows: 

“For another and further answer and defense, defendant states that on the 
20th day of February, 1933, Sie Gillie, the plaintiff in this cause, applied to the 
defendant's agent for an insurance policy on the life of the deceased, Henry Woods. 
That the plaintiff, Sie Gillie, signed Henry Woods’ name to the application for the 
policy without any authority whatsoever from the said Henry Woods, and that 
— policy was issued upon said application and plaintiff was made the beneficiary 
therein, . 

“Defendant further states that one of the premiums on said policy was paid 
»hy Henry Woods, but the plaintiff has paid all of said premiums. 
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“Defendant further states that the plaintiff was not a relative of the deceased, 
Henry Woods, and was not a partner, creditor or debtor nor was he in any manner 
interested in the life of the said Henry Woods at the time of the making of said 
application and the issuance of said policy, and defendant says that by reason of 
the facts hereinabove set out and pleaded, said policy was at the time of its issue 
null and void and of no force and effect. 

Further answering, defendant states that upon the death of the said Henry 
Woods, and when it learned said policy was null and void for the reasons here- 
inabove stated, it tendered to plaintiff all premiums paid by him on said policy, 
together with interest thereon at the rate of six per cent (6%) per annum from the 
date of payment, which tenders the plaintiff refused to accept, and the defendant 
here and now in open court tenders to plaintiff the sum of Two Dollars and Sixty- 
seven Cents ($2.67), being the amount of said premiums and interest and depos- 
ited the same with the Clerk of this Court for the use and benefits of the plaintiff. 

“Having fully answered, the defendant again prays judgment and for its cost.” 

The abstract of the record does not show any reply to the answer filed. 

A trial was had to a jury, and a verdict for $250 was rendered in favor of the 
plaintiff, and judgment was entered for that amount. Motion for new trial was 
filed and overruled. The case was appealed to this court. The case is before 
us under several assignments of error. The first, second, and fourth may be 
considered together because they complain of error in refusing demurrers offered 
at the close of plaintiff's evidence and at the close of the whole case, and error in 
overruling defendant’s motion for new trial. The other assignment is that error 
was made in giving plaintiff's instructions numbered 1 and 2. 

The complaints under the demurrers raises the question of insurable interest, 
and whether or not the insured applied for the policy. The plaintiff does not claim 
that there was any blood kinship existing between him and the insured. He claimed 
that there was a partnership contract existing between him and the insured which 
gave him an insurable interest. We quote at length from the abstract of the record, 
the testimony of witnesses as to the contract existing between plaintiff and the 
insured. Brown Kennedy testified for plaintiff as follows: “He lived in the house 
with him and worked there as one of the family. He ate at Sie Gillie’s table and 
occupied a bed in the west room of Gillie’s house and Gillie’s folks used the same 
room he occupied. Henry Woods worked in the same field that the Gillie family 
and employees worked in. I do not know anything about the terms of the contract 
Sie Gillie and Henry Woods had that caused Henry Woods to live at Sie Gillie’s 
place and work during the year of 1933. During the time Henry Woods was there 
they were hauling cottonseed hulls from Lilbourn—in two or three of Sie Gillie’s 
wagons. Some of the Gillie family was with Henry Woods. I saw Henry Woods 
and Gillie together plenty of times hauling on the public road.” 

The record before us shows that the plaintiff on direct examination said: 

“I am 44 years old and live in New Madrid County three miles south of 61. 
Henry Woods lived at my house about four months. 

“Q. Just tell the court what relation existed between you and Henry Woods 
with reference to work on the farm. 


“A. Yes, sir. Why, Henry came to my home and he was hunting a place to 
work—to live— * * * 

“So I makes a trade with him and it was in the winter and this is the kind of 
a trade I made with him; that I would take him in as one of the family and work 
him, give him work to do just right along with the other men. I had two or three 
other men there, until the first of April and the first of April then I would give 


him a crop as I would the other men and feed him from my table, which I did. 
* * * 


“Mr.. Marshall is the agent of the Missouri Insurance Company—so when he 
came in, he takes a seat and he begins to talk insurance to me, so I told him ‘Yes’ 
I want more insurance and I begins to explain to him what kind of insurance I 
want and how much and he says, ‘Well the Missouri Insurance Company will not 
write colored men ordinary insurance,’ so I said, ‘Me and you can’t do any business. 
I want more insurance.’ ‘Well,’ he says, ‘ain’t you got some one here that ain't 
carrying insurance?’ I said, ‘Everybody here on the place.’ I had a big family. 
‘There is about eight here in my house and everybody in the house is carrying 
insurance all but one man,’ and I says, ‘He ain’t, he came here a few weeks ago, 
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he hasn’t got any insurance.’ He says, ‘Well, why don’t you put him in with me 
and let him take out insurance?’ I said, ‘Mr. Marshall, just to be straight with 
you, I have been dealing with the National of Tennessee Insurance for about seven 
years and I want to try to get him to take it out with them. The agent will be 
here next weeks and I am going to try to talk insurance to him and get him to 
take it out with them.’ He says, ‘Put him in with us.’ And he talked on and finally 
I said, ‘Mr. Marshall, you can go and see him.’ He says, ‘Where is he?’ I said, 
‘Out there in the garden at work.’ So I, myself, and Mr. Marshall goes out to the 
garden where Henry is at work and Mr. Marshall begins talking insurance to 
Henry, and so they talked on and on and on and on and finally Henry said, ‘I 
ain't got the money, I ain’t able to take it out.’ So, I speaks up and said, ‘Henry, 
if you want it, I will let you have the money, you should carry some insurance, I 
haven’t got a man on the farm that doesn’t carry insurance.’ I talk insurance to 
him and try to get him to protect himself like myself. And he says, ‘Alright, I 
will take it out,’ and I furnishes him the money and Mr. Marshall wrote up 
the insurance according to the Missouri law and Henry requests it. Henry signs 
his own application blank and so it rode on, and I think he made two payments 
when he takes sick and died. So, when he taken sick, why, he’s taken one night, 
i don’t know what time of night, but anyway, in the night, and the next morning 
he fails to get up and I goes in and investigates to see what is the trouble and he 
begins telling me. I gave him some medicine that we got from Dr. Wilson and 
betore the Doctor could get there He was dead. 

“Mr. Wilson: Now, Your Honor, at this time I desire to ask the defendant if 
they have in their possession and if they have, I would like to have the application 
that was signed by Henry Woods at the time this witness is talking about. 

“Mr. Henson: Yes, we have. (Produces paper.) 

“The Court: Let the record show the application is produced by defendant’s 
counsel and delivered to plaintiff’s counsel. 

“Q. Is this Henry Woods’ signature there? (Indicating.) A. Well, I couldn’t 
say, I never did notice his signature enough to identify it, but I don’t think it is. 

“Mr. Henson: I will admit that is the original application right there. 

“Mr. Wilson: Will you admit it is Henry Woods’ signature? 

_“Mr. Henson: No, I will not admit that, but I will admit that is the application 
which was sent off and on which the policy was issued.” 

On cross-examination the plaintiff said: 

“I do not know where Henry Woods came from. He was just a floater and 
just drifted in here. 

“The Court: As I understand it, the only thing left in this law suit is whether 
or not this man had an insurable interest, is that right? 

“Mr. Henson: Yes, sir. 

“Mr. Wilson: Yes, sir; that’s right. 

“I never saw the deceased, Henry Woods, until he came to my house about 
three months before he died. Henry Woods, the deceased, was not a relative 
of mine, no more than through contract between I and him as one of the fam- 
ily. He was not a relative by blood. After Henry Woods, the deceased, came 
to my house he took out a policy with the National Tennessee Company and I 
was the beneficiary and I collected the money after he was dead. Henry paid 
the premiums and he worked at my house and paid Mr. Marshall out of his own 
money. After Henry died, I went down to the undertaker and Mrs. Mary 
Richards and made out a death claim to Missouri Insurance Company. She was 
the lady who wrote out the death claim for me. I told her what to put down 
and after she wrote it up I signed it.” 


On redirect examination the abstract shows the following: 


“Mr. Woods came to our house before Christmas. I do not remember the 
date. It was our understanding that Henry Woods would live at our place as a 
member of our family. 


“Q. What was said between you and Henry Woods at that time? A. Yes, 
sir. Why, Henry came to me and he says, ‘I am hunting some place to work,’ 
‘Well,’ I says to Henry, ‘I got as many men as I need, but I will make a trade 
of this kind with you—I will take you in as one of the family,’ as I stated here 
a while ago, ‘and work you until April and then I will give you a crop as I da 
the other boys at my house,’ and I feed him from my table. * * * 
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“I was carrying out my part of the contract with Henry Woods at the time 
he died. Henry Woods was to cultivate a piece of land, but I do not remem- 
ber the name of the farm, the.name it goes under, but he was getting ready 
to carry out his contract when he died. He cleaned up the stalks. 

“The Court: What part of the crop were you to get? 

“The Witness: I was to get half of it—that was my son and my step-son and 
Henry Woods. 

“Henry Woods did not pay me any money for board or lodging in his life- 
time. Nothing was said about charging him for anything like sleeping, washing 
or ironing. I just taken him in there as one of the family. 

“Cross Examination 

“By Mr. Baynes: 

“I did not know Henry Woods before he came to my house. My boy had 
a farm rented that Henry Woods was to help cultivate and was to get half. I 
was furnishing it with mules, teams and feed and I was to get one-half of what 
was produced. But Woods died before the crop was planted. After Woods 
died the boys cultivated the forty acres and I got my one-half. While Henry 
Woods was staying at my house he did chores around the place and at other 
times he hauled cottonseed for me.” 

We have quoted practically all of the evidence offered by the plaintiff in 
this case. After the demurrer was overruled at the close of plaintiff’s case, the 
defendant offered two witnesses. The first was J. W. Marshall, who took the 
application for the policy, and he testified as follows: 

“I am an insurance agent for the Missouri Insurance Company, and I live 
at Sikeston, Missouri. I have known Sie Gillie since 1933 and I make regular 
trips to New Madrid to collect insurance. I was informed by Mrs. Mary Rich- 
ards of New Madrid, February, 1933, that Sie Gillie wanted to take out some 
insurance on one of his men. I went out to Sie Gillie’s house and Sie showed me 
the man that he wanted to take the insurance on. Henry Woods was his name. 
I did not say anything to Henry Woods about insurance. I talked to Sie Gillie 
about it. Sie told me that he had a bunch of men on his place and wanted to 
protect himself by carrying insurance policies on everybody on his place. After 
that, I proceeded to write the application. 

“Q. Who was present when you wrote the application? A. I did not know 
any of his family, that being my first trip; but, however, there was a part 
of his family and this man Woods, he stood in a door, out possibly fifteen or 
twenty feet away. 

“This is the application that I wrote Sie Gillie’s man. Henry Woods never 
did say anything to me about wanting an insurance policy. Sie Gillie did all the 
talking. The questions on the application were answered by Sie Gillie. That is 
my handwriting on the application. I filled it out. Sie Gillie had himself made 
beneficiary. 

“Q. When you came over here to the place where the application is signed 
(indicating on paper), who wrote that? A. I wrote that. 

“Q. Did you write ‘Henry Woods’? A. I wrote ‘Henry Woods.’ 

“Q. Did Henry Woods at any time direct you to write his name? A. No, sir. 

“Q. Who touched the pen? A. Sie Gillie. 

“Q. Tell the jury what was said, if anything, about this colored man reading 
and writing. A. They said he could not read or write. 

“Q. Did he at any time direct you to sign his name there on the application? 
(Indicating on paper.) A. No, sir. 

“Sie Gillie is the one who told me to sign Henry Woods’ name. There is a 
little cross mark before Henry Woods’ name on the application. I always put 
that on an application to show where to sign. After I signed the application 
Sie paid the premium. It was twenty-six cents a week. Sie Gillie paid me for 
two weeks out of his own pocket. I collected every two weeks and Sie paid 
the premiums every time. After Henry Woods died I talked to Sie about his 
claim. I offered to pay him his premiums back, but he would not take them. 


“Cross Examination 


“By Mr. Wilson: ae 
“I wrote the application for Henry Woods’ policy in my own handwriting. 
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I did not solicit the insurance of Henry Woods, but Sie Gillie solicited me 
through the undertaker here. I took this application No. 1128242 and wrote 
Henry Woods, New Madrid, Missouri, on it. The weekly premium was twenty- 
six cents. I explained the insurance I sold him before the application was ever 
written. I accepted twenty-six cents in payment of the premium; when I made 
my weekly report to the company I accounted for the twenty-six cents collected 
on Henry Woods’ policy. I wrote the name of Sie Gillie as beneficiary under 
column nine of the application. Henry Woods was present when I wrote his 
name—standing about twenty feet away in the door. I asked Sie Gillie all the 
questions on the application blank and he answered them like they are on the 
application.” 

The defendant offered G. T. Throgmorton as a’ witness, and we quote his 
evidence as follows: 

“I am the insurance manager for the Missouri Insurance Company for South- 
east Missouri and Southern Illinois. I live in Poplar Bluff, Missouri. I did not 
know Sie Gillie before this suit. I talked to him about this claim after Henry 
Woods died. I went to his home and offered to return the premiums he had 
paid with interest but he would not accept the money. Sie told me that he was 
not any relation to Henry Woods but that Henry Woods was only living at his 
home. And, he, also, told me that Henry Woods was only working for his board 
and that Sie expected to give Henry Woods work later on. 


“Cross Examination 

“By Mr. Wilson: 

“I was not present when the application for insurance was signed. Mr. 
Marshall mailed the application to my District Office in Poplar Bluff and I 
mailed them to the home office and the company issued the policy on the appli- 
cation that came through my office and the agent delivered it to Sie Gillie. The 
weekly premium for the policy was twenty-six cents. The premium on this 
policy was paid every two weeks for a period of six weeks. The policy did not 
lapse for non-payment of dues.” 

[1] It may be seen from the testimony of the plaintiff that he said that the 
insured requested Mr. Marshall to write up the application blank, and to use 
his own language he said, “Henry signs his own application blank and so it 
rode on, and I think he made two payments when he takes sick and died.” He 
said when he was shown what purported to be an application blank and was 
asked if that was Henry’s signature, “I don’t think it is.’ The agent who wrote 
the policy said the plaintiff signed the application, or that he signed it and that 
the plaintiff touched the pen. We can’t tell which told the truth about the 
matter. It was a question submitted to the jury. There was enough evidence 
to go to the jury, and the jury passed on it. So that settles the question so 
far as we are concerned. 

[2] We have also set out the testimony with reference to there being a con- 
tract for farming; the evidence shows that the plaintiff was performing his part 
of the contract. Again we say that it is not our province to say whether it was 
true that such a contract was made; that was the duty of the jury, and the jury 
passed on that very question. Therefore, since there was submissible evidence 
of the contract, and submissible evidence that the insured applied for the policy,« 
we think the court did not err in overruling or failing to give the instructions 
in the nature of demurrers. Gay v. Kansas City Public Service Co. (Mo.App.) 
77 $.W.(2d) 133. 

Did the court err in giving the instructions? The two instructions given 
and complained of here are as follows: 

“Instruction ‘1’ 


“The court instructs the jury that if you find on the 20th day of February, 
1933, the defendant issued policy No. 1128242 upon the life of Henry Woods 
with the knowledge and consent of said Henry Woods, in the sum of $250.00 
and received weekly premiums in the sum of twenty-six cents per week, during 
the life of Henry Woods, and if you further find that Sie Gillie had an insurable 
interest in the person of Henry Woods by reason of their contractual relations 
as business partners, if you find they were business partners, and that Henry 
Woods died on the 24th day of March, 1933, and proof of death of the deceased, 
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Henry Woods, was made to the defendant, Missouri Insurance Company, then 
your verdict should be for the plaintiff. 
“Instruction No. ‘2’ 

“The court instructs the jury that if you find from the evidence that Henry 
Woods in his lifetime made application to the defendant for insurance in the 
sum of $250.00 in case of his death and was accepted by the company and 
received his weekly premiums in the sum of twenty-six cents, and that said 
policy was in full force and effect at the time of his death on March 24th, 1933, 
and if you further find that Sie Gillie was the beneficiary, and for the purpose 
of this case it is admitted that the insured, Henry Woods, died, then in that event, 
your verdict should be for the plaintiff in such sum not to exceed $250.00 as set 
out in plaintiff’s petition.” 

[3] The complaint against the first instruction is that there was no evidence 
of insurable interest to justify the giving of it. As to the second instruction, it 
is asserted that it ignores affirmative defenses pleaded and of which proof was 
offered. We have quoted practically all the evidence in this case, and quoted 
the instructions, and it is our conclusion that the instructions, when considered 
together, properly submit the issues and that there were no reversible errors 
committed in submitting them. 

It therefore follows that the trial court did not err in overruling defendant's 
motion for new trial. 

The judgment is affirmed. 

Allen, P. J., concurs. 

Fulbright, J., not sitting. 


PAYNE v. UNIVERSAL LIFE INS. CO. No. 18801. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
102 Southwestern Reporter (2d) 732. 
1. ARREARS. ; ; 

Evidence that insurer had many times accepted premiums which were four 
weeks in arrears and had waived forfeiture provisions of life policy held to show 
that insurer waived fofeiture provisions when it accepted overdue premium one 
week prior to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. WAIVER. 

Beneficiary suing on life policy pleaded waiver of forfeiture provisions when 
she pleaded the policy and performance of its terms. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

3. BURDEN OF PROOF. ; 

Beneficiary suing on life policy made prima facie case when she introduced 
policy and proved insured’s death, and insurer had burden of proving nonpayment 
of premiums and lapse of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 646[4], 665[5].) 

4. PAYMENT OF PREMIUM. | 

Beneficiary suing on life policy who made out prima facie case by intro- 
ducing policy and proving insured’s death was entitled to go to jury on question of 
nonpayment of premiums, and it was for jury to weigh sufficiency of insurer’s 
evidence tending to show nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

5. PAYMENT OF PREMIUM. ; 

In beneficiary’s action on life policy, jury was not bound to believe insurer’s 
evidence on question of nonpayment of premiums, even though such evidence was 
unimpeached, where there was no undisputed documentary evidence of such a 
character that court could declare its legal effect. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. PRESUMPTION. 

Acknowledged receipt of premium money one week before insured’s death: 
created strong presumption that life policy’'was in force when insured died. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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7. RECEIPT OF PREMIUM. 

If life policy premium was paid without condition one week before insured’s 
death, jury could find policy was in force when insured died, where insurer acknowl- 
edged receipt of premium money, since policy, if in full force and paid up, could 
not by its terms be lapsed for nonpayment of premiums for four weeks. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 
Suit by Carrie Lee Payne against the Universal Life Insurance Company. From 
a judgment for the plaintiff, the defendant appeals. 
Affirmed. 
Carl R. Johnson, of Kansas City, for appellant. 
Conger R. Smith, of Kansas City, for respondent. 
Sperry, Commissioner. 


Mrs. Payne, the beneficiary, sued on a life insurance policy, pleading the pol- 
icy and compliance with its terms. Defendant Insurance Company admitted issu- 
ance of the policy and pleaded that the policy had lapsed for nonpayment of pre- 
miums. It was admitted that the policy was in force until August 19, 1935. The 
parties will be referred to as plaintiff and defendant. Judgment was for plaintiff, 
and this appeal is duly prosecuted. 


Plaintiff’s evidence was to the effect that one week before insured died the 
agent of defendant called on insured and announced he had come to collect for the 
insurance; that insured paid him $1.20 and took a receipt therefor; that nothing 
was mentioned in the conversation about the policy being lapsed or delinquent; that 
the receipt recited nothing to that effect; that the receipt given was, one week later, 
handed back to defendant’s agent, and that he substituted for it another receipt 
which was in evidence. ; 

[1, 2] Defendant offered evidence tending to prove the premiums had been 
in arrears some sixteen weeks prior to one week before death of insured; that the 
policy had been lapsed on August 19, 1935, for nonpayment of dues; that the money 
paid about October 15, 1935, was a deposit on such arrearages and the understand- 
ing was that when the balance thereof was collected the policy would be reinstated. 
It was shown that defendant had many times accepted premiums when same were 
more than four weeks in arrears and waived the forfeiture provisions of the policy. 
This was sufficient evidence of waiver and plaintiff pleaded waiver in an insurance 
case when she pleaded the policy and performance of its terms. Andrus et al. 
v. Fidelity Mutual Life Ins. Ass’n, 168 Mo. 151, loc. cit. 161, 67 S.W. 582; Block 
y. United States Fid. & Guar. Co., 316 Mo. 278, loc. cit. 297, 290 S.W. 429. 


[3-5] Plaintiff made a prima facie case when she introduced the policy and 
proved death of insured. The burden was on defendant to prove nonpayment 
of premiums and lapse. Novosel v. Mid-West Life Ins. Co. of Missouri (Mo.App.) 
276 S.W. 87, loc. cit. 88; Harris v. Security Life Ins. Co. of America, 248 Mo. 304, 
loc. cit. 318, 154 S.W. 68, Ann.Cas.1914C, 648. Having made out a prima facie 
case, plaintiff was entitled to go to the jury on the question of nonpayment of 
premiunis, and it was for the jury to weigh and pass upon the sufficiency of defend- 
ant’s evidence tending to show nonpayment. Hay et al. v. Bankers’ Life Co., 207 
Mo.App. 277, 231 S.W. 1035, loc. cit. 1039, 1040. The jury was not bound to believe 
the evidence of defendant on question of nonpayment, even though it was 
unimpeached, where there was no undisputed documentary evidence of such a char- 
acter that the court could declare its legal effect. Girvin v. Metropolitan Life Ins. 
Co. (Mo.App.) 84 S.W.(2d) 644, loc. cit. 645, 646. There was no such documentary 
evidence in this case, and the question of nonpayment was one for the jury. 


[6, 7] The acknowledged receipt of premium money one week before death 
would create a strong presumption that the policy was then in force. If then in 
force and paid up, it could not be lapsed for nonpayment of premiums until four 
weeks thereafter, according to the terms of the policy. If the money was paid 
without condition, as contended by plaintiff, the above facts are sufficient for the 
iury to find the policy was in full force one week thereafter, when insured died. 
amae v. Grand Lodge, B. R. T., 229 Mo.App. 519, loc. cit. 530, 531, 81 S.W.(2d) 

[8] In considering the evidence on this point, after verdict, we are bound to 
assume as true all evidence favorable to plaintiff and reject as untrue all evidence 
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unfavorable. Bonnot v. Grand Lodge, B. R. T., 229 Mo.App. 519, loc. cit. 530, 
81 S.W.(2d) 360. The verdict of the jury will not be disturbed on appeal. 

[9] Defendant complains of the court modifying its instruction C, so as to 
submit the issue of waiver; and of the giving of plaintiff’s instruction 4, because 
the same submitted waiver of the nonpayment of premiums when due, on the 
grounds plaintiff had not pleaded waiver. It contends the instruction was broader 
than the pleadings. There is no merit in this contention, for, as stated in the. 
third paragraph of this opinion, it is not necessary, in an insurance case, for plain- 
tiff to specifically plead waiver. See authorities there cited. This is an exception 
to the general rule that waiver must be specifically pleaded. 

[10] Complaint is made of the trial court’s refusal to give defendant’s instruc- 
tion D, which was, at most, an abstract proposition of law. Waiving any question 
of whether the abstract proposition therein enunciated is or is not the law, the 
giving of such instructions is generally condemned. Underwood v. Hall (Mo.App.) 
3 S.W.(2d) 1044. It was not error to refuse to give it. 

The judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


CAVE v. MISSOURI INS. CO. No. 18856. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
102 Southwestern Reporter (2d) 755. 
3. AGE. 

Misrepresentation of insured’s age is no defense to action on life insurance 
policy, unless it contributed to insured’s death (Mo.St.Ann, § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 290.) 

4. CONTRACT. 
Law of state is always part of insurance policy issued therein. 
(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. SURRENDER VALUE. 

Life insurance policy, obligating insurer to continue it as free policy for 
reduced amount without further premium payments on default in payment of pre- 
mium after full payment of premiums for period named in free policy table, held 
within statute requiring provision for unconditional surrender value or unconditional 
commutation of policy for nonforfeitable paid-up insurance, so as to render other 
statutes inapplicable (Mo.St.Ann. §§ 5741-5743, 5744, pp. 4388, 4393, 4394, 4395). 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

“Not to be published in State Reports.” 

Action by Anna Cave against the Missouri Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Thos. F. Fitzgerald, John A. McLaughlin, and John A. McGuire, all of Kansas 
City, for appellant. 

Morrison, Nugent, Wylder & Berger and Douglas Stripp, all of Kansas City, 
for respondent. 

Sperry, Commissioner. 

Plaintiff, beneficiary, sued Missouri Insurance Company, defendant, on an insur- 
ance policy, and the case was submitted on an agreed statement of facts. A 
jury was waived, and the court rendered a general judgment for plaintiff. There 
were no findings of fact or declarations of law. The parties will be referred to 
in this court as plaintiff and defendant. The appeal is properly before us. 

{[1, 2] Where the court, sitting as a jury, rendered a general verdict, without 
declarations of law or findings of fact, the judgment should be sustained on appeal 
if it is possible on any theory of the law. Chuning et ux. v. Hinkle (Mo.App.) 49 
S.W.(2d) 257, loc.cit. 259. But, since the case was submitted on an agreed state- 
ment of facts, we must apply the true law to the case. Sieferer v. City of St. Louis, 
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141 Mo. 586, loc.cit. 592, 43 S.W. 163; General Electric Co. v. Interstate Electric 
Co. (Mo.App.) 204 S.W. 933, loc.cit. 934. 

[3-5] In this case, we think, as does plaintiff, that the only question to be 
considered is whether or not the following provision in the policy, when construed 
together with other pertinent provisions thereof, complies with the requirements 
of section 5744, R.S.Mo.1929 (Mo.St.Ann. § 5744, p. 4395) : 

“Free Policy 

“After premiums upon this Policy have been fully paid for the respective 
periods named in the Free Policy Table on the reverse side hereof, then in case 
of default in the payment of any subsequent premium the Company will, without 
action on the part of the holder, continue this Policy as a Free Policy, upon which 
no further payment of premiums shall be required, for a reduced amount in accord- 
ance with the Free Policy Table. Such Free Policy shall not be entitled to Dis- 
ability Benefits.” 

Section 1744, R.S.Mo.1929 (Mo.St.Ann. § 5744, p. 4395), provides, among other 
things: “ * * * the policy shall contain a provision for an unconditional surrender 
value, * * * or for the unconditional commutation of the policy for nonforfeitable 
paid-up insurance.” 

If the policy meets this requirement, the judgment below must be affirmed; if 
it does not, the judgment will be reversed and the cause remanded. 

The meaning of a provision of a policy of insurance may be, and usually is, 
peculiar to that policy alone, because of the language employed in that and other 
provisions in the same policy. Hence the applicability of what the courts have 
said in regard to other policies must depend upon the similarity or dissimilarity of 
the provisions of said policies as compared with the provisions of that now under 
consideration. This may be discovered by a reading of the cases. Bothmann v. 
Metropolitan Life Ins. Co., 299 Mo. 269, 252 S.W. 652. 

Plaintiff relies on Ross v. Capitol Life Ins. Co., 205 Mo.App. 243, 228 S.W. 
889; Bothman v. Metropolitan Life Ins. Co., 299 Mo. 269, 252 S.W. 652; and State 
ex rel. Metropolitan Life Ins. Co. v. Daues (Mo.Sup.) 297 S.W. 951. In the Ross 
Case, supra, 205 Mo.App. 243, at page 245, 228 S.W. 889, 890, this court held 
“that a simple provision that a policy will automatically become paid up is not 
the same literally or in effect, as a provision for an unconditional commutation 
into a nonforfeitable paid-up policy,” because such a policy “may well provide 
that the insured shall not go to war.” Whether the policv then urer consideration 
did contain such conditions does not appear in that opinion. 

The decision in the Bothmann Case, supra, was primarily based upon the fact 
that insured, to obtain the benefits of the commutation provisions of the policy, 
must have exercised a choice within a definite period after lapse, whereas the 
court held such commutation provision must not depend upon the exercise of an 
option. State ex rel. Clark v. Becker et al., 335 Mo. 785, 73 S.W.(2d) 769, loc.cit. 
772, 773. It is not controlling here. 

The Daues Case, supra, as well as the Bothmann Case, supra, also authority 
for the proposition that the paid-up insurance therein provided shall be “payable 
under the sagne conditions” as the original policy is not a provision for nonfor- 
feitable insurance because there may be conditions in the original policy by which 
it might be forfeited. The Bothmann Case approved the Ross Case on that ground 
only. State ex rel. Clark v. Becker et al., supra, 335 Mo. 785, 73 S.W.(2d) 769, 
loc.cit. 773. 

In State ex rel. Clark v. Becker et al., a Supreme Court case, supra, 335 Mo. 
785, 73 S.W.(2d) 769, at page 770, the authorities are reviewed and the following 
similar provision was construed: “Without action on the part of the holder, the 
policy will be continued for its value in participating paid-up life insurance 
(without disability or double indemnity benefits) which will have a yearly 
increasing surrender value in no event less than that required by law.” 

The provision there under consideration was: “the policy will be continued” ; 
the provision in the policy at bar is: “this policy will be continued.” (Italics ours 
in both cases.) There is no difference in meaning between “the policy” and “this 
policy.” Both refer to the policy of which the provision was a part. The court 
there held that the provision brought the policy within section 5744, R.S.Mo. 1929 
(Mo.St.Ann, § 5744, p. 4395), and, consequently, excluded other sections of the 
statutes from affecting it. The policy was free from the criticism made in ,the 
other cases discussed. 
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The policy at bar contained another clause, making it incontestable after two 
years from date of issue except for nonpayment of dues (and three full annual 
premiums must have been paid before the policy becomes nonforfeitable under the 
statutes), and subject to adjustment for incorrect age. The law in Missouri is 
that age is no defense to liability on a policy such as this, unless such misrepresenta- 
tion shall have contributed to death. Section 5732, R.S.Mo.1929 (Mo.St.Ann, § 
5732, p. 4373) ; O’Maley v. Northwestern Mutual Life Ins. Co. (Mo.App.) 95 S.W. 
(2d) 852. The law of the state is always a part of the policy. The holding in 
State ex rel. Metropolitan Life Ins. Co. v. Daues, supra, by the St. Louis Court 
of Appeals, to the effect that such a provision regarding age is such a condition 
as makes the policy forfeitable, was not approved by the Supreme Court. It spe- 
cifically refused to approve of what the Court of Appeals had said in that regard. 
State ex rel. Clark v. Becker et al., 335 Mo. 785, 73 S.W.(2d) 769, loc.cit. 774. We 
hold the Becker Case, supra, controlling in this case; that this policy comes under 
the provisions of section 5744, R.S.Mo.1929 (Mo.St.Ann. § 5744, p. 4395); and 
that sections 5741-5743 of the statutes (Mo.St.Ann. §§ 5741-5743, pp. 4388, 4393, 
4394) do not apply thereto. 

The judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

Alf concur. 


SMITH v. ATLANTA LIFE INS. CO. No. 18700. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
102 Southwestern Reporter (2d) 757. 
4. DEATH. 

Instruction in suit on life policy which does not require jury to find that 
insured is dead is generally error, since death of insured is an essential element to 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

8. TENDER OF PREMIUM. 

In suit on life policy wherein beneficiary alleged that she had tendered pre- 
miums to agent of insurer so as to prevent lapse of policy, whether there was 
tender held for jury, though beneficiary admitted on cross-examination that in her 
deposition she had admitted making no tender. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

9. PENALTY. 5 

Beneficiary held not entitled to recover penalty from insurer for vexatious 
delay in paying for death of insured under life policy, where no premiums had 
been paid for four years, records of insurer gave no notice that policy was valid, 
beneficiary made no demand for payment until one year after death, and beneficiary 
in her deposition testified that no tender was made so as to prevent lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

“Not to be published in State Reports.” 

Suit by Bernice Smith against the Atlanta Life Insurance Company. From 
a judgment in favor of plaintiff, defendant appeals. 

firmed on condition of remittitur. 

James H. Anderson, Joseph K. Owens and Ronald Shankland, all of Kansas 
City, for appellant. 

James D. Pouncey, of Kansas City, for respondent. 

Sperry, Commissioner. 

This is a suit on a life insurance policy issued by appellant, Atlanta Life Insur- 
ance Company, who will be referred to herein as defendant, to Baker Smith, 
deceased, in the principal sum of $1,000. Smith died in 1934, and suit was filed by 
Bernice Smith, beneficiary, who will be referred to as plaintiff. The jury found 
for plaintiff and judgment was rendered on its verdict for the sum of $913.12 on 
the policy (which is the amount of the face thereof, less unpaid premiums), $91.31 
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for vexatious delay, and $300 for attorney’s fees, a total of $1,304.43. This appeal 
was duly and timely prosecuted. 

Defendant first urges error upon failure of the trial court to arrest judgment 
because the petition did not allege the death of insured, which has been held fatal. 
McDonnell et al. v. Hawkeye Life Ins. Co. of Des Moines, Iowa (Mo.App.) 64 
S.W.(2d) 748, loc. cit. 751. 

__ The petition shown in the abstract of the record contains the following allega- 
tion: 

“And that the defendant did violate and breach their part of the contract, but 
that the plaintiff did at all times from the 15th day of February, 1927 up to and 
including the date of his death perform all parts of the contract and conditions 
of said contract on his part to be kept and performed and that this plaintiff has 
kept and performed all conditions of said contract on her part to be performed.” 
(Italics ours.) 

[1-3] Plaintiff claims that the petition is incorrectly quoted in the abstract and 
has filed a supplemental abstract which she claims correctly quotes the petition 
and in which the word “insured” is substituted for the word “plaintiff” (italicized) 
appearing in the second line of the above quotation. The supplemental abstract 
must be considered correct. Be that as it may, if the petition reads as defendant 
contends, it is obviously a typographical error. There was no question raised 
below on the point and it was admitted that insured was dead and that proof 
of death had been submitted upon forms furnished by defendant. The theory 
upon which the case was tried below was whether tender of premium was made 
during grace period. No attack was made on the petition, nor was there any 
objection to the introduction of evidence thereunder. The petition could have been 
amended before final judgment to conform to the facts proved. Section 819, 
R.S.Mo.1929 (Mo.St.Ann. § 819, p. 1077). Or it could have been so amended 
after verdict. Section 822, R.S.Mo.1929 (Mo.St.Ann. § 822, p. 1094). In such 
case it will be considered by this court as amended. Solomon vy. Moberly Light & 
Power Co., 303 Mo. 622, loc. cit. 635, 262 S.W. 367; Stevens v. Westport Laundry 
Co., 224 Mo.App. 955, loc. cit. 967, 25 S.W.(2d) 491 (K.C.); Payne et al. v. 
Bankers’ & Shippers’ Ins. Co. of New York, 229 Mo.App. 201, 77 S.W.(2d) 183, 
loc. cit. 186 (K.C.). Furthermore, we hold the error complained of does not 
—- the merits of this case. Section 1062, R.S.Mo.1929 (Mo.St.Ann. § 1062, p. 
1352). 

[4-6] Defendant claims instruction “2,” given for plaintiff, is erroneous in 
that it does not require the jury to find that insured was dead. The death of 
insured is an essential element to recovery, and under the general rule the instruc- 
tion would be held to be erroneous. Alexander v. Missouri Pacific Railroad 
Company (Mo.App.) 66 S.W.(2d) 572, loc. cit. 578. But here death of insured 
was not made an issue in any way. Proof of death, over the certificate of the 
coroner of Jackson county, had been furnished to defendant by plaintiff prior 
to institution of this suit. Counsel for defendant, in open court, announced there 
was no issue about proof of death. The sole defense was lapse of the policy for 
failure to pay premiums. The whole record discloses that proof of death was 
made in evidence and that it was in no wise disputed. It would not have been 
error for the court to have assumed the death of insured in the institution. David- 
son v. St. Louis Transit Co., 211 Mo. 320, loc. cit. 356, 109 S.W. 583. There is no 
difference in principle between the assumption of a material fact, where it is 
admitted by all parties, and in ignoring that fact in an instruction. In either case, 
the finding of the fact by the jury is but an idle gesture and has to do with 
senseless technicality. Rowland et al. v. Boston Ins. Co.,.227 Mo.App. 597, 55 
S.W.(2d) 1011, loc. cit. 1014, 1015 (K.C.). Defendant submitted instruction “E,” 
which was given. It was the converse of instruction “2,” directed a verdict for 
defendant and failed to mention death of insured. Having thus adopted the theory 
that the fact of death was immaterial as the issues and evidence were made up, 
it is now too late to complain. Smart v. Kansas City, 208 Mo. 162, 105 S.W. 
709, 14 L.R.A.(N.S.) 565, 123 Am.St.Rep. 415, 13 Ann.Cas. 932; McCarty v. Bishop 
(Mo.App.K.C.) 102 S.W.(2d) 126, not yet published [in State Report]. 

[7] No other assignment of error in connection with this instruction is 
reserved, either in motion for new trial, assignments of error, or brief. But 
defendant seeks to raise a new point in its reply brief. Such a point is not 
before this court for review. 
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It is contended that a directed verdict for defendant should have been 
given. This requires a discussion of the pertinent evidence under the theory that 
the case was tried on. 

The instructions submitted by both parties made up the sole issue in the 
case, which was whether plaintiff, beneficiary, tendered the premium, which was 
due either in January, according to defendant, or in February, according to 
plaintiff, at any time during the month of February, 1930, it being the conten- 
tion of defendant below that the policy was lapsed March 18, 1930, because of 
an unpaid premium due January 14, 1930. 

Defendant complains that plaintiff's proof of tender without which it is 
conceded she has no case, is not substantiated by any evidence worthy of 
belief. Hers was the sole evidence on the point. She testified that she at all 
times paid the premiums om the policy and always paid them to one L. C. Stew- 
art, agent of the company, and never paid them to any one else; that she never 
went to the company’s office in Kansas City at any time, although she knew 
where it was; and that she never wrote to the company at any time on any sub- 
ject. Plaintiff further testified as follows: 

“Q. Tell the court and jury whether or not sometime during the month of 
February, 1930, you had a conversation with your agent, the agent of your husband 
on this policy, a Mr. L. C. Stewart? A. Yes I did. I met Mr. Stewart on the 
street and I happened to think about my husband’s insurance and I mentioned to 
him that I would like to pay him and I don’t think it was quite time for him but 
I had the money and wanted to pay it, and Mr. Stewart told me that the insur- 
ance was lapsed, and we had quite an argument, and I told him, ‘I don’t see 
how it could be lapsed,’ and of course he insisted that it had lapsed, and so, of 
course, he said he couldn’t accept any more premiums on it. 

“Q. Did you offer to pay him the premium? A. I did. 

“Q. Did you have the money with which to pay him? A. I did. 

“Q. And did you tell him that you had the money? A. Yes, I told him. 

“Q. And you would give him the money to pay the premiums? A. Yes. 

“Q. And he told you that the policy had lapsed? <A. Yes, that is what he 
told me, * * * 

“The Court: Did he tell you when the policy was cancelled? <A. He told me. 
It was in February sometimes. 

“OQ. What year? A. 1930. 

“Q. And when was it that you had this conversation that you have just testi- 
fied about as to the offer of your payment of the premiums on this policy? A. 
Well, it was in February. 

“QO. Was it in— A. ’30. 

“QO. And I believe you stated that he would not accept the premiums? A. 
No.” 

This evidence, standing alone, was sufficient proof of tender. But, on cross- 
examination, plaintiff testified as follows: 

“QO. Now, you remember your deposition having been taken on the 6th day of 
March, 1935, do you not? A. Yes. 


“Q. I will ask you if you remember this question with reference to Mr. Stew- 
art (p. 15): 

““(. What was the conversation you had with him? A. Well, I don’t remem- 
ber just exactly the words that I said. 


“ ‘Q. The substance of it? A. I just met him and I spoke to him and I told 
him, “Well, I am sure glad to see you. I was just thinking my husband’s policy 
is due and I guess you better come down and collect this evening or at the earliest 
time you can,” and then he told me it was lapsed and of course we had quite an 
argument.’ : 


“Q. Is that the answer that you made at that time? A. I don’t remember. 
(The deposition was marked ‘Defendant’s Exhibit A’ and handed to the witness.) 

“Q. You don’t remember. I hand you Defendant’s Exhibit A and ask you if 
that is your signature. A. It is. 

“Mr. Johnson: I wish to offer in evidence the Defendant’s Exhibit A, which 


isethe deposition of Bernice Smith taken before Freda M. Swartz on March 16, 
1935, on behalf of the defendant. 
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“Mr. Pouncey: Let the record show the deposition was taken on behalf of the 
defendant. 

“Mr. Johnson: The exhibit will show that. 

“Q. Now, you didn’t say at that time that you offered him any $5.43 or any 
money at all, did you? A. Well, no, I didn’t because I couldn’t—after I was 
to think over it I remembered that I did have the money, because I, always carried 
my money with me. 

“Q. Always carried your money with you? A. When I left the house I always 
carried it with me. ; 

“Q. All right. Referring to page 16 of Defendant’s Exhibit A, the same 
deposition, was this question asked you? 

‘‘Q. Did you have the money with you? A. No; I didn’t have it with me 
because I wasn't expecting to meet Mr. Stewart.’ 

“Q. Did you make that answer to that question? A. I expect it is on the 
deposition. I can’t remember all the answers I made. 

“Q. All right. I will ask you whether or not this question was asked: 

‘Q. You didn’t offer it to him then—you didn’t have the money with you at 
that time? A. No, I didn't.’ 

“Q. Did you make that answer to that question? A. Yes. 

“Q. Referring to page 16 of Defendant’s Exhibit A, I will ask whether or 
not this question was asked you: 

““Q. After that day when you met Mr. Stewart and had the conversation 
that you just now. narrated, did Mr. Stewart ever come to your house? A, No.’ 

“Q. Did you make that answer to that question? A. Yes, sir. 

“OQ. On page 17: 

““(). Did you ever see him after that? A. No, I never did.’ 

“OQ. Did you make that answer? A. Yes, sir. 

‘Q. Did you ever go to the office of the Atlanta Life snemeaiige Company and 
offer to pay it? A. No.’ 

“Q. Did you make that answer? A. Yes.” 

|8] If she testified truthfully in the deposition, then she testified falsely at 
the trial; and vice versa. It was for the jury to determine at which time she told 
the truth. Steele v. Kansas City Southern Ry. Co., 302 Mo. 207, 257 S.W. 756; 
Gibbons v. Wells (Mo.App.) 293 S.W. 89, loc. cit. 91; Davidson v. St. Louis- 
San Francisco Ry. Co., 301 Mo. 79, loc. cit. 86, 256 S.W. 169, 171; Parrent v. Mobile 
& Ohio R. Co., 334 Mo. 1202, loc. cit. 1214, 70 S.W.(2d) 1068; Newhouse v. St. 
Louis Bank Building & Equipment Co., 326 Mo. 1047, 33 S.W.(2d) 932, loc. cit. 
935. In Davidson v. St. Louis-San Francisco Ry. Co., supra, Judge Graves refines 
and distinguishes the rule in the following language : 

“The contradictory statements in Steele’s Case occurred in the same trial 
and hearing. Such statements stood as admissions in a case then being heard. 
It amounted to contradictory admissions at the single trial. In this, it is to be 
distinguished from the present case. The general rule is that where a plaintiff at 
one hearing testifies a given way, and at a later hearing testifies to the opposite, 
it is for the jury to determine what credence it will give to the evidence given 
before them, as impeached by what such party said at the previous hearing. This 
contention of respondent can not be upheld.” 

[9] Vexatious delay was positively disproved by the evidence of plaintiff 
herself. The policy was not in possession of plaintiff; the premium due in Feb- 
ruary, 1930, was never paid; insured died four years later and no demand for pay- 
ment was made until a year after death; the files of the company gave defendant 
no notice that the policy was valid, and the agent to whom the tender was alleged 
to have been made was dead; plaintiff, in her deposition, testified no tender was 
ever made and it was not until the day of trial that evidence thereof was known 
to defendant; and there was no communication with the company in regard to 
the matter or knowledge by it of the offer to pay the premium in 1930. There- 
fore, defendant had an absolute right to stand on its records and its knowledge 
in this case, honestly differ as to liability, and ought not to be penalized therefor. 
It is not in all cases of failure to pay that the company can be charged with vexa- 
tious delay. Grandgenett v. National Protective Ins. Ass’n, 229 Mo.App. 132, 73 
S.W.(2d) 341, loc. cit. 346. 

It was error to submit the issue of vexatious delay, and the judgment for that 
reason is excessive to the amount of $300 for attorney’s fees and $91.31 for penalty. 
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If plaintiff will, within fifteen days, remit the penalties in the sum of $391.31, the 
judgment will be affirmed in the sum of $913.12, as of the date of the verdict; 
otherwise, the judgment will be reversed and the cause remanded. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 
If plaintiff will, within fifteen days, remit the penalties in the sum of $391.31, the 
judgment will be affirmed in the sum of $913.12, as of the date of the verdict; 
otherwise, the judgment will be reversed and remanded. All concur. 


KEY v. COSMOPOLITAN LIFE, HEALTH & ACC. INS. CO. No. 23836. 
St. Louis Court of Appeals. Missouri. March 2, 1937. 
Rehearing Denied March 26, 1937. 
102 Southwestern Reporter (2d) 797. 
8 PENALTY. 

Statute providing for allowance of damages and reasonable attorney fees in 
case of vexatious refusal to pay insurance held inapplicable to insurer organized 
and doing business on stipulated premium plan (Mo.St.Ann. §§ 5762, 5929, pp. 
4414, 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; Arthur H. Bader, Judge. 

“Not to be published in State Reports.” 

Action by Charles A. Key against the Cosmopolitan Life, Health & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed and cause remanded with directions. 

Taylor, Mayer & Shifrin and Herman Goralnik, all of St. Louis, for appellant. 

Silas E. Garner, of St. Louis, for respondent. 

BENNICK, Commissioner. 

This case, which comes to the writer on reassignment, is an action by the 
beneficiary upon a policy of insurance which was issued by defendant upon the 
life of one Eddie Lou Hendrix, who died on July 24, 1933, while she was a patient 
at St. Mary’s Infirmary in the city of St. Louis. 

The policy, which was written upon the stipulated premium plan, was for the 
face amount of $500, and was conditioned upon the sound health of the insured 
at the time of its issuance and delivery. The defense was put upon the ground 
of a breach of such provision of the policy, in that the insured was not in sound 
health at the time of its issuance, but was in fact suffering from the disease or ail- 
ment which brought about her death. . 

Upon a trial to a jury, a verdict was returned in favor of plaintiff, and against 
defendant, in the sum of $675, which included an allowance of $175 as an attorney’s 
fee. Judgment was rendered conformably with the verdict, and defendant’s appeal 
to this court has followed in the usual course. 

The policy was issued on July 1, 1933. On July 4, 1933, Dr. A. N. Vaughan 
was called to attend the insured in what proved to be her last illness. According 
to his statement, she “had just become ill” when he was called in to attend her. 
She died on July 24, 1933, as we have already pointed out, the cause of death 
being paralytic ileus and peritonitis, the duration of which had been four days. 
As a contributory or secondary cause of death the doctor specified acute appen- 
dicitis, the duration of which had been twenty days. 


[1,2] It is at once apparent that there was nothing in Dr. Vaughan’s history 
of the case to show that the insured, at the time of the issuance of the policy, 
was suffering from any ailment or disease which caused, or contributed to cause, 
her death. Indeed, we do not understand that defendant claims that there was 
any evidence adduced of a character to support its defense, its point rather being 
that the court erred in excluding its evidence which would have served that pur- 
pose. If it means by this that it should have been allowed to introduce certain 
hospital records which it offered in evidence, it suffices to say that the same were 
excluded .by the court upon an objection based upon the privileged character of 
their contents. While it is true that official hospital records, properly identified, 
and shown to have been kept pursuant to statutory requirements, are admissible in 
evidence as an exception to the hearsay rule, they are neverthless subject to an 
objection upon the ground of privilege arising by virtue of the confidential relation- 
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ship of physician and patient. Vermillion v. Prudential Insurance Company of 
America (Mo.App.) 93 S.W.(2d) 45; Shaw v. American Insurance Union 
(Mo.App.) 33 S.W.(2d) 1052; Tinsley v. Washington National Insurance Co. 
(Mo.App.) 97 S.W.(2d) 874; Allen v. American Life & Accident Insurance Co. 
(Mo.App.) 83 S.W.(2d) 192. In this case there had been no waiver of the privi- 
lege, and when it was claimed on behalf of plaintiff, there was no recourse for the 
court but to exclude the hospital records upon the objection put upon that ground. 

In a similar connection defendant makes the point that the court erred in 
refusing to admit in evidence a certified copy of the certificate of death which 
had been regularly obtained by defendant from the Bureau of Vital Statistics. 
Such certificate was likewise excluded upon an objection by plaintiff based upon 
a claim of the privileged character of the instrument. 

It is provided by section 9060, R.S.Mo. 1929 (Mo.St.Ann. § 9060, p. 4199), 
that the state registrar shall, upon request, furnish any applicant a certified copy 
of a certificate of death on file in his office, and that the same, when properly cer- 
tified, “shall be prima facie evidence in all courts and places of the facts therein 
stated,” by which is meant, we assume, that it shall be prima facie evidence as 
against an objection based upon the ground of hearsay. 

[3] But, while the statute determines the admissibility in evidence of a 
certified copy of a certificate of death despite its character as hearsay, we do not 
understand that it undertakes to make the same admissible as against a proper 
claim of privilege. It is provided by section 9046, R.S.Mo.1929 (Mo.St.Ann. § 9046, 
p. 4189), that in the preparation of the certificate of death the physician last in 
attendance on the deceased “shall further state the cause of death, so as to show 
the course of disease or sequence of causes resulting in the death, giving the pri- 
mary cause, and also contributory causes, if any, and the duration of each.” This 
obviously requires the physician in making out his certificate to give information 
which he would not only have acquired from his patient while attending him in 
a professional chargcter, but which would have been necessary to enable him to 
prescribe for such pateint as a physician or do any act for him as a surgeon. 

Here the certificate of death had been prepared by Dr. Vaughan as the 
physician last in attendance upon the deceased, and, as to statements appearing 
therein with respect to matters falling within the category of confidential commu- 
nications, we know of no reason why the certificate should have been any more 
immune to a claim of privilege than would have been the testimony of Dr. Vaughan 
himself in regard to the same matters. 

[4] In other words, we think the question of the admissibility of the certif- 
icate of death. as against a claim of privilege should be determined in the light 
of the same considerations as govern the question of the admissibility of a hospital 
record, in that both, in part at least, are records of information not only obtained 
by the physician while in professional attendance upon his patient, but of a char- 
acter to have been necessary in the proper treatment of the case. It is undoubt- 
edly true that from its nature and the purpose intended to be served by it a 
certificate of death may be expected to be subject to a greater degree of publicity 
than a hospital record, but we do not understand that the measure of publicity 
which a particular public record may receive in any wise affects the question of 
its privileged status when the record is sought to be made use of in a private 
controversy involving one in a position to assert the privilege. We appreciate the 
right of the state in the exercise and for the purposes of its police power to require 
the physician last in attendance upon the deceased to divulge the information 
called for by statute in the making of a certificate of death, but, to the extent that 
any of such information has come to the physician under such circumstances as 
to be privileged, the right of a proper person to claim the privilege is not to be 
denied him upon the theory that the particular information has been made a part 
of the vital statistics of the state. State v. Lassieur (Mo.Sup.) 242 S.W. 900, 902; 
Pence v. Myers, 180 Ind. 282, 101 N.E. 716. 

[5] There is the further point that the court erred in refusing to admit in 
evidence the report of the autopsy performed on the body of the insured. This 
autopsy was not performed by Dr. Vaughan, but was seemingly performed by 
some other physician on the staff of the hospital in which the insured died. 
Though the cases are not in complete accord upon the question of the admis- 
sibility in evidence of the report of an autopsy (70 C.J. 448), both reason and the 
decided weight of authority would seem to indicate that such a report is not privi- 
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leged, and especially so where, as in this case, the information was acquired by an 
autopsy on the body of a person who was not, prior to his death, a patient of 
the physician performing the autopsy. 

[6] However in this case there was no offer of proof of what the report of 
the autopsy would have disclosed, and we therefore cannot say that defendant was 
harmed by its exclusion. Indeed, in the total absence of evidence that the. insured 
was suffering from any particular disease or ailment at the time of the issuance 
of the policy, it is difficult to see how defendant’s case would have been benefited 
by the admission in evidence of either the report of the autopsy or the certificate 
of death. As a matter of fact, the certificate of death has been copied in the rec- 
ord, and, while we have held that it was properly excluded upon a claim of privi- 
lege, we have nevertheless taken occasion to observe that it did not purport to 
disclose that any cause of the death of the insured; whether primary or contrib- 
utory, had related back to the time of the issuance of the policy. 

[7] There is a point made regarding the refusal of defendant’s requested 
instruction D, which was designed to invoke a provision of the policy limiting the 
company’s liability to one-fifth of the face amount of the policy if the insured died 
within one year from the date of issuance from any chronic disease, or ulcers of 
the stomach, or cancer, or from any disease of the heart. This instruction was 
properly refused. Not only was there no evidence that the insured died from 
any such cause as to have made this provision of the policy applicable to the case, 
but there was in fact no such defense pleaded. To the contrary, the answer set 
up that the policy was “null and void,” and that defendant was not “liable for any 
sum thereunder.” 

[8] It is finally suggested that the allowance of an attorney’s fee was 
erroneous upon the theory that section 5929, R.S.Mo.1929 (Mo.St.Ann. § 5929, 
p. 4515), which provides for the allowance of damages and a reasonable attor- 
ney’s fee in the case of vexatious refusal to pay, has no application to a company 
such as defendant which is organized and does business upon the stipulated pre- 
mium plan. It is indeed provided by section 5762, R.S.1929 (Mo.St.Ann. § 5762, 
p. 4414), that any corporation, company, as association engaged in the business of 
life. insurance upon the stipulated premium plan “shall be subject only to the 
provisions of this article [article 4, chapter 37, R.S.Mo.1929, Mo.St.Ann. art. 4, 
c. 37, §§ 5759-5783, pp. 4412-4424], except that the provisions of sections 5684 and 
5685, Revised Statutes 1929, shall be applicable.” The particular sections des- 
ignated have to do only with the matter of the examination of companies by the 
insurance department and the payment of the expenses of such examinations. The 
language used in section 5762 would seem to disclose a clear legislative intent 
that no part of the Insurance Code shall apply to a company doing business upon 
the stipulated premium plan except the two sections specifically mentioned therein, 
and it necessarily follows, therefore, that section 5929 is inapplicable to the case. 

This means that the judgment is excessive to the extent of $175, but this is 
an error that may be cured by a remittitur. 

The Commissioner accordingly recommends that, if plaintiff will, within ten 
days, remit the sum of $175, the judgment of the circuit court be reversed and the 
cause remanded, with directions that a new judgment be entered in favor of 
plaintiff and against defendant in the sum of $500, with interest thereon at the 
rate of 6 per cent. per annum, from February 7, 1935, the date of the original 
judgment; that otherwise the judgment be reversed and the cause remanded for 
a new trial. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment. of the circuit court is accordingly reversed and the cause 
remanded, with directions as recommended by the Commissioner, provided plain- 
tiff enters a remittitur of $175 within ten days; otherwise the judgment is reversed 
and the cause remanded for a new trial. 

Hostetter, P. J.. and McCullen, J., concur. 

Becker, J., not sitting. 

On Motion for Rehearing. 

Bennick, Commissioner. ee 

A motion for rehearing has been filed by defendant-appellant in which it 
suggests that our decision holding that the certificate of death was properly 
excluded from the case upon plaintiff’s claim of privilege is in conflict with Simp- 
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son v. Wells, 292 Mo. 301, 237 S.W. 520, and Griffith v. Continental Casualty Co., 
299 Mo. 426, 253 S.W. 1043. 

The case of Simpson v. Wells, supra, was an action for wrongful death which 
was brought by the administrators of the estate of the deceased against the 
receiver of the United Railways Company of St. Louis. In that case it was the 
plaintiffs themselves who offered a certified copy of the death certificate in evi- 
dence for the purpose of showing that the deceased had died from the shock 
and injuries received in the collision between his automobile truck*and the defend- 
ant’s street car. In view of the fact that it was the plaintiffs themselves who 
offered the certificate in evidence, there was and could have been no question of 
privilege in the case, and nothing ruled in that decision runs counter to what we 
have held in the case at bar. 

The case of Griffith v. Continental Casualty Co., supra, was an action brought 
by the beneficiary under a policy of accident insurance. The issue was that of 
whether the death of the insured had been effected through accidental means, or 
whether it was due to suicide. While in that case the certified copy of the certif- 
icate of death was offered in evidence by the defendant, it had not been made out 
by the physician last in attendance on the deceased, but was signed by a deputy 
coroner pursuant to the provisions of what is now section 9047, R.S.Mo.1929 
(Mo.St.Ann. § 9047, p. 4191). For want of the element of confidential commu- 
nication between physician and patient, there could obviously have been no basis 
for the assertion of a claim of privilege against a certificate of death prepared 
by a deputy coroner in a case referred to the coroner’s office for investigation and 
certification, and that decision in nowise purports to deal with such a situation as 
is present in the instant case. 

It follows that appellant’s motion for rehearing should be overruled, and the 
Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

Appellant’s motion for rehearing is accordingly overruled. 

Hostetter, P. J., and McCullen, J., concur. 

Becker, J., not sitting. 


WOODS v. CENTRAL STATES LIFE INS. CO. OF ST. LOUIS, MO. 
No. 29785. 
Supreme Court of Nebraska. Feb. 26, 1937. 
271 Northwestern Reporter 850. 
1. ABILITY TO WORK. 

Liability for benefits under disability policy in case insured should be unable 
to perform any work for profit by reason of bodily injury or disease was not 
limited by cessation clause that insurer’s obligations should cease if insured 
should become able to perform any work or follow any occupation whatsoever. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

2. CONSTRUCTION. 7 

Insurance contract should be reasonably construed so as to effectuate its 
purpose, and in case of doubt should be liberally construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. TOTAL DISABILITY. 

Provision of disability policy entitling insured to total disability benefits if 
permanently, continuously, and wholly prevented from performing any work for 
profit or from following any gainful occupation because of bodily injury or dis- 
ease, means inability to do all substantial and material acts required in prose- 
cution of insured’s business in his customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

4, ELECTION TO OFFICE. 


Election of insured pharmacist, who was completely paralyzed below waist, 
to office of county treasurer and his subsequent holding of office, held not to 
constitute following of an occupation for profit so as to defeat his right to 
total disability benefits under disability policy providing for such benefits in 
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case insured should be wholly prevented from performing any work for profit 
or following any gainful occupation. 


(For other cases, see Insurance, Dec. Dig. § 528.) 


Syllabus by the Court. 

1. “A contract of insurance should be given a reasonable construction so as 
to effectuate the purpose for which it was made. In cases of doubt, it is to be 
liberally construed in favor of the insured.” Hamblin v. Equitable Life Assur- 
ance Society, 124 Neb. 841, 248 N.W. 397. 

2. A policy of insurance providing for total disability benefits when the 
insured “has become wholly and permanently disabled by bodily injury or dis- 
ease, so that he is and will be permanently, continuously and wholly prevented 
thereby from performing any work for compensation or profit or from follow- 
ing any gainful occupation,” means inability to do all the substantial and 
material acts necessary to the prosecution of the insured’s business or occu- 
pation in his customary and usual manner. 

3. Under a policy containing such total disability provisions, the election of 
the insured to the office of county treasurer and his subsequent holding of 
that office do not constitute the performance of work or the following of an 
occupation for profit within the purview of the insurance contract. 

Appeal from District Court, Brown County; Dickson, Judge. 

Action by Harold Oscar Woods against the Central States Life Insurance 
Company of St. Louis, Missouri. Judgment for defendant, and plaintiff appeals. 

Reversed. 

G. A. Farman, Jr., of Ainsworth, for appellant. 

Julius D. Cronin, of O’Neill, and Peterson & Devoe, of Lincoln, for appellee. 

Heard before Goss, C. J., Rose, Eberly, Day, Paine, and Carter, JJ., and 
Chappell, District Judge. 

CARTER, Justice. 

This is an action on a policy of insurance to recover total permanent dis- 
ability benefits alleged to have accrued thereunder. The insurance company con- 
tended that plaintiff was able to perform work and to follow occupations for 
compensation, gain and profit, and that liability had therefore ceased under the 
express provisions of the policy. A jury was waived and a trial had to the 
court. The trial court found for the defendant and dismissed plaintiff’s petition. 
From the overruling of his motion for a new trial, plaintiff appeals. 


[1] The policy provided for the payment of benefits when proof was made 
that the insured “has become wholly and permanently disabled by bodily injury 
or disease, so that he is and will be permanently, continuously and wholly pre- 
vented thereby from performing any work for compensation or profit or from 
following any gainful occupation.” The cessation clause in the policy pro- 
vided that, “if it shall appear to the company that the insured is able to per- 
form any work or to follow any occupation whatsoever for compensation, gain 
or profit, the company’s obligations ‘as above set forth shall cease.” 


In a suit on a policy containing similar clauses to the ones above quoted, the 
Missouri Court of Appeals said: “In other words, the insuring clause gives the 
right to benefits when insured is disabled so as to prevent the doing of certain 
things. The last clause but negatives his right to benefits when he is not so 
prevented, but when he is able so to engage and does so engage. They are cor- 
relative clauses. Both are to be given the same construction, It would be 
anomalous that the language employed when found in the insuring clause in one 
part of the policy should be given one construction and when found in another 
part of the policy should be given another. In the insuring clause, such language 
is construed to mean that insured is totally disabled when he cannot perform 
the material and substantial acts of his occupation and is thereupon entitled to 
benefits; in the last (so-called conduct) clause, it is to be construed as meaning 
that plaintiff is not totally disabled when he is able to and does perform the 
substantial and material acts of his occupation and is not in such event entitled 
to benefits. There is then no conflict between the two clauses. The latter has 
no effect to limit or vary the former. It is but declaratory of the former. It 
was doubtless inserted in the policies to enable the defendant to review the 
condition of plaintiff and his disabilities from time to time and to discharge 
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itself of liability under the policies when it is found that plaintiff's disabled 
condition has so far improved that he is again able substantially to carry on his 
occupation or substantially to engage in others.” Stoner v. New York Life Ins. 
Co. (Mo.App.) 90 S.W.(2d) 784, 793. It is clear, therefore, that the addition of 
the cessation clause in no way changes the liability created in the first-quoted 
section of the policy. 

The plaintiff in the case at bar was a registered pharmacist at the time he 
became disabled by an attack of infantile paralysis. It is not disputed that he 
is completely paralyzed below the waist and that his left arm is somewhat 
impaired. Neither is it disputed that his physical condition has not improved 
since he was afflicted with this disease and that his means of locomotion is 
limited to the use of a wheel chair. Total disability benefits were paid by the 
insurance company until April, 1932, after which further payments were dis- 
continued. The only reason advanced by the insuance company for not con- 
tinuing to pay the total disability benefits provided by the policy is that the 
insured was elected county treasurer of Brown county in 1930 and reelected 
in 1934, and that this is conclusive proof that insured is able to perform work 
or follow an occupation for compensation, gain or profit as provided in the 
policy. 

[2] The rule applicable is well stated in Missouri State Life Ins. Co. v. 
Case, 189 Ark. 223, 71 S.W.(2d) 199, 202, as follows: “In construing provisions 
in policies relating to total and permanent disability sufficient to prevent the 
insured from engaging in any gainful occupation, the rule has been often stated 
to the effect that we do not give to these provisions a strict and literal inter- 
pretation, on the theory that a fair intention of the parties to the contract of 
insurance is that the insured shall receive indemnity when he is disabled to the 
extent that he is unable to carry on any business which, without the disability, 
he would be able to do or capable of engaging in. Therefore, to come within 
the meaning of the contract of indemnity, it is not required that the insured 
shall be absolutely helpless, but he is totally disabled when the infirmity from 
which he suffers renders him unable to perform all the substantial and material 
acts of his business, or the execution of those acts in the usual and customary 
way.” See, also, AZtna Life Ins. Co. v. Person, 188 Ark. 864, 67 S.W. (2d) 1007; 
National Life & Accident Ins. Co. v. O’Brien’s Ex’x, 155 Ky. 498, 159 S.W. 1134; 
Atlantic Life Ins. Co. v. Worley, 161 Va. 951, 172 S.E. 168; Metropolitan Life 
Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A.L.R. 852; Cooper v. Metropolitan 
Life Ins. Co., 317 Pa. 405, 177 A. 43; Foglesong v. Modern Brotherhood of 
America, 121 Mo.App. 548, 97 S.W. 240; Nickolopulos v. Equitable Life Assur- 
ance Society, 113 N.J.Law, 450, 174 A. 759; Hamblin v. Equitable Life Assurance 
Suciety, 124 Neb. 841, 248 N.W. 397; Oswald v. Equitable Life Assurance 
Society, 128 Neb. 173, 258 N.W. 41. 

[3] We conclude that a policy of insurance providing for the payment of 
benefits when the insured has become wholly and permanently disabled by bodily 
injury or disease, so that he is and will be permanently, continuously and wholly 
prevented thereby from peforming any work for compensation or profit or 
from following any gainful occupation, does not mean, as its literal construction 
would require, a state of complete helplessness; but the total disability con- 
templated means inability to do all the substantial and material acts necessary to 
the prosecution of the insured’s business or occupation in his customary ‘and 
usual manner. Under this construction of the policy, plaintiff is totally and per- 
manently disabled and entitled to recover the benefits provided for in the policy. 

[4] The defendant contends that plaintiff, in holding the office of county 
treasurer, is actually engaged in an occupation for compensation, gain or profit 
within the meaning of the provisions of the policy and that there is, therefore, 
no existing liability for the payment of indemnity. 


In Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.(2d) 433, 435, it is dis- 
closed that Marsh was a traveling salesman for a drug company. He was 
injured in an accident and was left partially paralyzed. He was totally and per- 
manently disabled in the ordinary sense, but payment was resisted for the rea- 
son that he was no longer disabled within the meaning of the policy and was 
able to work and engage in a gainful occupation for the reason that he had 
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— elected circuit clerk. The court, in ruling against the insurance company, 
said: 

“We do not agree, however, with the theory held by the appellant, for if 
we adopt it no case of total disability can arise except where not only the body 
is disabled, but the mind wrecked as well. No matter how seriously the body 
may be affected, there are those who because of some peculiar ability or because 
of some happy chance are still able despite their handicap to escape from beg- 
gary and to earn a living. Cases are not infrequent where men have been 
stricken totally blind and yet have earned substantial incomes; some, with their 
bodies totally disabled, have been able to conduct a successful business from the 
bed in which they are continuously confined; others, because of fortuitous cir- 
cumstances, have been placed in a position where they were removed above 
want. These cases all arise, however, because of the possession of some extraor- 
dinary capacity or of some fortunate circumstance. Certainly, no cases of this 
character were in the minds of the insured or the insurer when the contract was 
entered into, but only the ordinary and usual events that would affect the 
ordinary person. 

“In construing contracts such as the one now before us, it has always been 
insisted by the insurer that a strict and literal interpretation is required, and 
a few courts have adopted this view. The great majority, however, decline to 
do so on the theory that a fair intention of the parties is that the insured 
should receive indemnity when he is so injured as would prevent him from 
carrying on any business which, without the injury, he is able to do or capable 
of engaging in. * * * 

“If the appellee had been circuit clerk at the time he was disabled, the fact 
that he could go to his office and sit around and sign his name would certainly 
not have precluded him from obtaining the benefits for which he had contracted 
and paid. We can see no difference in his having obtained this office after the 
disability than in the state of case supposed, and we do not think than an office 
such as that of circuit clerk was in the mind of the parties at the time of the 
contract, or under the facts in this case, that it comes within the term ‘gainful 
occupation.’ It has no degree of permanence, and in this particular case appears 
to be, so far as the appellee is concerned, a sinecure bestowed upon him perhaps 
because of his infirmities by an indulgent people. In any view of the case, since 
the appellee is not able to perform all of the substantial duties of the office in 
the usual and customary way, he is totally disabled within the rule announced 
in the case of A&tna Life Ins. Co. v. Spencer [182 Ark. 496, 32 S.W.(2d) 310], 
and as the facts are not in dispute the court properly directed a verdict for the 
plaintiff.” 

In Dukes v. Jefferson Standard Life Ins. Co., 172 S.C. 502, 174 S.E. 463, 466, 
the insured was a farmer and became totally disabled due to a stroke of apo- 
plexy. The insured was subsequently elected to the office of sheriff and the 
company refused to make further payment of benefits for the reason that insured 
had recovered from such disability. In deciding against the insurance company, 
the court said: 

“Even if it could successfully be contended that the holding of the sheriff's 
office constituted the plaintiff's occupation, as, it seems, is contended by the 
appellant, with which contention we are unable to agree, it would not avail the 
appellant anything in this appeal. The proof clearly shows that the plaintiff, 
since suffering from a stroke of apoplexy, has not been able to attend to the 
duties of the sheriff's office, but has. had to depend upon his deputies, and such 
assistance as his wife and daughters have been able to furnish him. He has not 
made anything from the office of sheriff worthwhile, nearly all he made had to 
be spent in running the office. It is true, he has a lot charged up against parties 
for fees he is entitled to for handling executions, but cannot collect it. At least, 
that is the effect of his testimony. The proof clearly shows that the plaintiff is 
not in a condition to attend to the work of the sheriff’s office. In this con- 
nection, as we understand appellant’s position, appellant contends that the very 
fact that plaintiff offered for re-election, was elected and took the oath of the 
sheriff's office, and undertook to perform the duties connected therewith, after 
having the stroke of apoplexy, causing his alleged disability, under the pro- 
visions of the policy the court should hold as a matter of law that the plaintiff 
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is no longer disabled, within the meaning of the policy. We are unable to agree 
with this position.” . Another pertinent statement from the case last quoted 
from follows: “We wish to*state, further that the court is not concerned with 
the action of the people of the county of Orangeburg in electing a man sheriff 
of that county who was not physically able to discharge the duties of that office. 
His re-election was evidently due to his popularity and the very high esteem in 
which he was held by the people of that county.” 

We necessarily conclude that the election of the plaintiff as county treasurer 
raises no presumption that he has recovered or that he is able to pursue the 
ordinary duties of his vocation or profession. His election as a county treasurer, 
and his subsequent holding of that office, is not, under the authorities cited and 
our construction of the insurance contract, an occupation within the purview 
of the policy. 

The trial court therefore erred in not entering a judgment for the plaintiff. 

Reversed. 


—_——— 


McANDREWS v. PRUDENTIAL INS. CO. OF AMERICA. No. 29795. 
Supreme Court of Nebraska. March 12, 1937. 
271 Northwestern Reporter 857. 
2. PROOF OF DISABILITY. 

In suit for disability benefits under life policy providing for waiver of premium 
payments upon receipt of dye proof, while policy was in effect and prior to default 
in premium payments, that insured was permanently disabled, furnishing of due 
proof of disability while policy was in full force and effect was condition prece- 
dent to waiver of premium payments thereunder. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. PROOF OF DISABILITY. 

Policy requiring due proof of disability as prerequisite to waiver of premium 
payments does not, in absence of specifications of manner of proof, require any 
particular form thereof, but only a statement of facts which, if established in 
court, would require payment of claim. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. EVIDENCE OF DISABILITY. 

Evidence that insured while seeking loan on life policy stated to agent that he 
had been unable to work for some time because of his pleurisy /e/d insufficient 
to establish “due proof” of permanent disability necessary to relieve insured from 
liability for premium payments under policy or to justify recovery of disability 
benefits where policy lapsed before making of any other proof. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

1. “Due proof” of disability while the policy is in full force and effect is a 
condition precedent to waiver of payment of premiums under the following policy 
provision: “If the insured * * * shall furnish due proof to the company, while 
this policy is in full force and effect and while there is no default in the payment 
of premium, that he, at any time, * * * from any cause whatsoever shall have 
become permanently disabled * * * the company upon receipt of such proof will 
waive the payment of each premium that may become payable thereafter under 
this policy during such disability.” 

2. Due proof of disability required in insurance policy, in the absence of speci- 
fications as to the manner in which proof shall be made, does not require any 
particular form of proof, but only such a statement of facts which, if established 
in court, would require payment of the claim. 

3. Evidence of plaintiff, set out in the opinion, held insufficient to establish 
“due proof” of permanent disability, within the meaning of the policy. 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Patrick J. McAndrews against the Prudential Insurance Company 
of America. Judgment for plaintiff, defendant appealed, and, after the lodging 
of the appeal and the death of plaintiff, the action was revived in the name of 
Dorothy McAndrews Iverson, special administratrix. 

Judgment reversed. 

Hall, Young & Williams, of Omaha, for appellant. 
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Brome & Thomas and Jas. J. Fitzgerald, all of Omaha, for appellee. 

Heard before Rose, Good, Eberly, Paine, and Carter, JJ., and Kroger, Dist- 
rict Judge. . 

p, Justice. 

This is an action to recover for disability benefits under the provisions of a 
life insurance policy issued by defendant. Plaintiff had judgment, and defendant 
has appealed. 

Plaintiff in his petition alleged the issuance of the policy, which contains the 
following provision: “If the insured, after the first premium on this policy has 
been paid, shall furnish due proof to the company, while this policy is in full 
force and effect and while there is no default in the payment of premium, that he, 
at any time after payment of such first premium, while less than sixty years of 
age, from any cause whatsoever shall have become permanently disabled or physi- 
cally or mentally incapacitated to such an extent that he by reason of such disability 
or incapacity is rendered wholly and permanently unable to engage in any occupa- 
tion or perform any work for any kind of compensation of financial value, the 
company upon receipt of such proof will waive the payment of each premium that 
may become payable thereafter under this policy during such disability.” 

Plaintiff further alleged that on the 25th of May, 1933, he was permanently 
disabled and physically incapacitated, and that he gave verbal notice to the man- 
aging agent of defendant corporation that he was permanently disabled and unable 
to perform any kind of work for compensation; that on or about June 15, 1933, 
he once more orally advised said agent that he was permanently and totally 
disabled, and that at the time said notice was given said policy was in full force 
and effect. Plaintiff prayed for recovery of the benefits as provided by the terms 
of the policy. 

Defendant admitted issuance of the policy and that it contained the provi- 
sions alleged by plaintiff, and, by way of defense, alleged that the annual premium 
on said policy, due May 25, 1933, was not paid and that said policy lapsed on 
August 3, 1933, for nonpayment of that premium; and, further, denied that insured 
had furnished due proof to it that he had become permanently disabled or physi- 
cally or mentally incapacitated while said policy was in full force and effect and 
while there was no default in the payment of premium. Defendant then admitted 
that insured was permanently disabled as early as May 25, 1933. In a.reply plain- 
tiff alleged defendant had waived due proof by denying liability under the provi- 
sions of the policy in municipal court where the action was begun. 

After all the evidence was adduced, each party moved for a directed verdict. 
Thereupon, the jury were discharged and the cause was submitted to the court, 
which made the following findings of fact: 

“The court further finds that the defendant’s answer in municipal court, 
wherein defendant ‘denies that plaintiff was totally and permanently disabled 
within the terms of said policy on June 25, 1933,’ was not a waiver of its defense 
that due proof of disability had not been furnished to it while said policy was 
in full force and effect and while there was no default in the payment of premium. 

“The court further finds that whether or not the alleged oral statements of 
plaintiff to defendant’s agent Murphy in May or June, 1933, were sufficient to con- 
stitute due proof of disability within the terms of said policy, is a question of law 
for the court. 

“The court further finds that said statements of plaintiff to defendant's agent 
Murphy, if made, constituted due proof of his disability. * * * 

“The court further finds that plaintiff did make such statements to defendant’s 
agent Murphy, and that plaintiff thereby furnished due proof of disability within 
the terms of said provision while said policy was in full force and effect and 
there was no default in the payment of premiums.’ 

Aiter the appeal was lodged in this court, plaintiff departed this life, and the 
action was revived in the name of his personal representative. 

}1] Plaintiff filed no motion for a new trial and no cross-appeal. The find- 
ing of the trial court against him on the question that defendant waived the making 
of due vroof by denial of liability in a municipal court has become conclusively 
settled in favor of defendant. 

[2] As a condition precedent to insured’s right to recover, it was incumbent 
upon him to establish by evidence that he had furnished due proof of permanent 
disability, as provided in the policy, while the policy was in full force and effect 
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and while there was no default in the payment of premium. This proposition 
is supported by the following, among other, authorities: Cochens v. Prudential 
Ins. Co. of America, 4 Cal.App.(2d) 172, 40 P.(2d) 902; Orr v. Mutual Life Ins. 
Co. of New York (D.C.) 57 F.(2d) 901; Franklin Life Ins. Co. v. Fisher, 164 
Okl. 193, 23 P.(2d) 151; Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 52 S.Ct. 
230, 76 L.Ed. 416. 

In the Bergholm Case it was determined that the disability existed and would 
have been sufficient to require the waiver of payment of premiums by the insured, 
provided due proof of such disability had been made during the life of the policy, 
but that making of due proof after the lapse of the policy would not avail to 
permit a recovery. 

[3] It is true that the term “due proof of disability,” as used in the policy, 
does not require any particular form of proof which the insurer might arbitrarily 
demand, but only a statement of fact as, if established in court, would require 
payment of the claim. Wray v. Equitable Life Assurance Society, 129 Neb. 703, 
262 N.W. 833; Schollman y. Prudential Ins. Co., 130 Neb. 662, 266 N.W. 75. 

|4] In the instant case, the facts relied upon by plaintiff to constitute “due 
proof” were oral statements of the insured, made to one Murphy, agent of the 
defendant. The real question here is whether the statements which insured tes- 
tified he made are sufficient to constitute “due proof.” The record discloses 
that the premium was due on the policy on May 25, 1933, and shortly prior to 
that date the insured called upon Mr. Murphy, agent of defendant, to ascertain 
whether a further loan could be made upon the policy with which to finance or 
pay the premium then about to become due. He testified: “I spoke to him 
(Murphy) down there when I went down to see him, if I had a loan value, another 
loan value on the policy. * * * I asked him about getting a renewal on the 
policy. * * * I know I told him I was sick and that I had pleurisy, I had pleurisy 
pains in my throat there; I didn’t know, I thought it was bronchial trouble, I 
didn’t know it was tuberculosis at the time.” On redirect examination, he further 
testified: “Yes, I told Mr. Murphy I had not been working and was unabie to 
work for some time.” 

The testimony given by Mr. Murphy, the agent, contradicts, in almost every 
essential particular, that given by the insured. However, in view of the trial 
court’s finding, we must assume the truth of every statement made by the insured. 
lf every statement testified to by insured is true, is it sufficient to constitute “due 
proof?” We do not think so. First, it is apparent that the insured had no thought 
that he was making proof or giving notice of permanent disability. His thought 
in going to the agent was for the purpose of procuring an additional loan upon 
his policy with which to meet the premium soon to become due. There is nothing 
in any statement made by him that would justify a finding that he was per- 
manently disabled. 

Plaintiff suggests that, if the statements made by the insured were insufficient 
or unsatisfactory, then defendant might have asked for an additional and more 
complete statement. However, it is certainly plain that Mr. “Murphy, the agent 
representing the company, had no thought or information that the insured was 
attempting to furnish due proof of permanent disabilitv. There would, then, 
have been no occasion for him to suggest additional statement or additional proof. 
The insured testified that at that time he had not consulted a physician about his 
ailment and did not do so until October following. Evidently, neither he nor the 
agent of defendant had any thought that his statements were intended to indicate 
that he was permanently disabled, within the meaning of the policy. We are of 
the opinion that the evidence is wholly insufficient to show that “due proof” was 
given to the defendant of insured’s permanent disability. “Due proof” being 
lacking, the premiums were not waived and the policy lapsed. 

It mav be remarked that at a subsequent time insured did make, or attempted 
to make, “due proof,” not only under this but under another policy held by him 
in the same company. As to the other policy, the proof was made within the 
time required, but, as to this policy, it was not made until after the policy had 
lapsed, and, therefore, cannot avail the plaintiff. 

Plaintiff appears to place much reliance upon the following authorities: 
Barrett vy. Northwestern Mutual Life Ins. Co., 124 Neb. 864, 248 N.W. 391; Hilmer 
v. Western Travelers’ Accident Ass’n, 86 Neb. 285, 125 N.W. 535, 27 L.R.A.(N.S.) 
319: Western Travelers’ Accident Ass’n v. Tomson, 72 Neb. 661, 101 N.W. 341, 
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103 N.W. 695, 105 N.W. 293; Omaha Fire Ins. Co. v. Dierks & White, 43 Neb. 
473, 61 N.W. 740; Hablutzel v. Home Life Ins. Co. (Mo.App.) 52 S.W.(2d) 480; 
Mid-Continent Life Ins. Co. v. Tackett, 149 Okl. 147, 299 P. 862. 

We have carefully examined all of these citations, and, in our opinion, none 
of them is controlling in the disposition of the instant case. In some of them the 
evidence as to permanent disability was much stronger than in the instant case 
and was sufficient to indicate permanent disability, and that due proof was made 
within the proper time. In ome of the cases, the proof was alleged to have been 
made in a letter sent to the company. It denied receipt of the letter. It was not 
questioned that the statements in the letter, if received by the company, were 
sufficient. The only question was as to. whether the company received the letter. 
In another of the cases, the policy required notice of an accident to be given 
within a specified time. Insured was unconscious from his injuries and was not 
personally able to give notice within the time, but such notice was given by 
another for him, and the company acted upon it. We think the court properly 
held that the notice was sufficient and given in time. In another case, the policy 
required written notice to be given within a specified time. Such notice was not 
given. There was a judgment for plaintiff which was reversed by the appellate 
court. Certainly, this case lends no comfort to plaintiff. Another case was a suit 
on a policy of fire insurance. The company denied liability on the ground that 
the policy was not in force. It was held that such defense waived the policy provi- 
sion requiring insured to give notice of the loss and made that issue immaterial. 
None of the cases relied upon is in point. 

Clearly, due proof was not furnished in the instant case while the policy was 
in full force and effect and while there was no default in the payment of pre- 
mium. It follows that the judgment for plaintiff is erroneous. Judgment reversed. 


HOWIE v. COSMOPOLITAN OLD LINE LIFE INS. CO. No. 29889. 
Supreme Court of Nebraska. March 19, 1937. 
272 Northwestern Reporter 207. 
1. CONSTRUCTION. 


Forfeitures are not favored and forfeiture clause in insurance policy will not 
be aided or given effect by construction where plain meaning of language used does 
not require it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2, CONSTRUCTION. 

Insurance policy is a contract and should be construed as other contracts if 
couched in unambiguous language. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. CONSTRUCTION. _ 

Insurance contract will be enforced as made in absence of uncertainty if con- 
tract is legal and not against public policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. CONSTRUCTION. | : 

In construing life policy, language meaning the same as a forfeiture will be 
so interpreted to preclude recovery and term “forfeiture” need not be used. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. CASH VALUE. 

Under life policy without reserve value and which provided that cash value 
was dependent on policy being kept in force and that policy should lapse on failure 
of insured to make required payments when due or within 30-day grace period, 
insured held not entitled to recover cash value after permitting policy to lapse and 
failing to obtain reinstatement of policy within period prescribed thereby. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

Syllabus by the Court. 

1. “An insurance policy is a contract and, if couched in unambiguous and clear 
language, should be construed as other contracts.” Omar Baking Co. v. Employers 
Liability Assurance Corporation, 130 Neb. 365, 264 N.W. 873. 

2. In considering the rights of parties under a life insurance policy, forfeitures 
are not favored and will be enforced only where the contract requires. 
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3. The term “forfeiture” need not be used in the policy in order to preclude 
recovery. Language meaning the same as a forfeiture will be so interpreted. 

4. “Where there is no uncertainty as to the meaning of an insurance contract, 
and the same is legal and not against public policy, it will be enforced as made.” 
Rye v. New York Life Ins. Co., 88 Neb. 707, 130 N.W. 434. 

Appeal from District Court, Lancaster County; Frost, Judge. 

Action by Clara O. Howie against the Cosmopolitan Old Line Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Ginsburg & Ginsburg, of Lincoln, for appellant. 

Perry, Van Pelt & Marti, of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose. Good, Day, Paine, and Carter, JJ. 

Goss, Chief Justice. 

Plaintiff appeals from an order entering judgment for defendant on the 
pleadings and dismissing the action. 

The case was evidently tried first in the municipal court because the pleadings 
are devised for that court and a stipulation in the transcript provides that the 
petition and answer in the municipal court shall constitute those pleadings in the 
district court. The petition alleges that defendant was incorporated as Cosmopoli- 
tan Thrift Association at the time plaintiff purchased and received the certificate 
of membership on which her suit was based; thereafter by amendment it changed 
its name to Cosmopolitan Old Line Life Insurance Company; on October 29, 1926, 
plaintiff purchased and received a certificate of membership for two units and 
paid the monthly premiums thereon from that date to and including July 29, 1931; 
on each unit she was required to deposit or pay $1 each month or $3 each quarter 
in advance; if she failed to pay this amount when due, the contract allowed thirty 
days of grace from the date the payment came due, but provided that, if she 
failed to make the payments prior to the expiration of the thirty-day grace period 
the certificate should automatically lapse. There was a reinstatement provision, 
but nothing is claimed under it. The table of values provided that at the fifth 
year, if the certificate was in good standing, and before the expiration of the grace 
period, the owner of the certificate might withdraw $39.70 for each unit, and so 
she sued for $79.40. 

The petition further alleged that plaintiff had paid monthly premiums on her 
policy and certificate from October 29, 1926, to and including July 29, 1931; that 
thereby plaintiff became entitled to the cash value shown in the certificate for the 
fifth year in the sum of $79.40, which had been demanded and refused. 

The petition purported to attach as an exhibit the whole certificate, but some 
of its provisions were omitted. However, the amended petition supplies that lack 
by attaching the entire contract. 

The amended answer also attaches as an exhibit the purported full copy of 

plaintiff’s certificate with all of its provisions; alleges that paragraph 6 of the 
coniract of certificate, in providing for the cash or loan value of $79.40 at the end 
of the fifth year of plaintiff’s certificate, gives that amount while the certificate is 
in good standing, but the value does not apply in the event the certificate is not 
in good standing and after the expiration of the grace period as provided in the 
certificate, quoting and pleading*sections 7 and 8 of the certificate as follows: 
_ “7. In case the member fails to make his regular payments as prescribed on the 
face of this certificate, and in advance, he shall have thirty days’ grace from the 
date the payment became due, during which period this certificate shall remain in 
good standing. If the insured die during the grace period, the unpaid amounts 
completing the current year’s payments shall be deducted from any settlement under 
this contract. 

_ “8. If the member fails to make the payments prior to the expiration of the 
thirty-day grace period, this certificate shall automatically lapse; provided, that 
in case the lapsed member desires to reinstate this certificate he may do so within 
two years from the date the last payment became due by paying an amount equal 
to all omitted payments plus six per cent. compound annual interest thereon.” 

The amended answer further alleges failure to pay any premiums after July 
29, 1931 (which we have already derived from the petition), alleges failure to 
reinstate during the two-year period allowed for that purpose, alleges that the 
certificate has lapsed and plaintiff has no right of action thereon. 

Plaintiff’s reply is a general denial. 
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{1] It is a well-established rule in this jurisdiction that forfeitures of insur- 
ance policies are not favored, that a forfeiture clause in such a contract will not 
be aided or given effect by construction in a case where the plain meaning of the 
language used does not require it, that contracts of insurance will be most strongly 
construed against the insurance company by which they have been drafted, and 
that, where a policy contains provisions making it susceptible of different construc- 
tions, one of which will work a forfeiture, and the other will not, that construc- 
tion should be adopted which will prevent the forfeiture. Haas v. Mutual Life 
Ins. Co., 84 Neb. 682, 121 N.W. 996, 26 L.R.A.(N.S.) 747, 19 Ann.Cas. 58; Arendt 
v. North American Life Ins. Co., 107 Neb. 716, 187 N.W. 65; Coad v. London 
Assurance Corporation, 119 Neb. 188, 227 N.W. 925. 

“But the rule is equally well settled that contracts of insurance, like other 
contracts, are to be construed according to the sense and meaning of the terms 
which the parties have used, and if they are clear and unambiguous, their terms 
are to be taken and understood in their plain, ordinary, and popular sense.” 14 
R.C.L. 926, § 103. 

The entire contract between the parties should be considered and interpreted. 
It is not like the ordinary old line insurance policy where, by regular payments 
through a long course of years, the insured is building up a reserve and surplus 
in which he has a continued property right for a considerable time, but, as the 
original name under which this policy was written indicates, it was called a thrift 
policy, wherein the investor engaged to make his payments promptly for a definite 
number of years and the contract contemplated and provided that, if he so contin- 
ued to make his payments, he would profit by the lapses of others. He himself, 
like all others, had thirty days of grace and if the current premium was paid 
within that time the contract was kept in force. There was no fund provided 
by his payment and by the payment of others to make good for his lapse and to 
keep the policy in force. Under paragraph 8 of the contract, which we have 
quoted, he had for two years a method of reinstatement even if he failed to pay 
the premium within the thirty days of grace after it was due. 

While in some respects it may seem harsh, it is in no way illegal or against 
public policy. It seems very evident that the contract sued upon is one in which 
the holder expected and had contracted to profit by the lapsations of the contracts 
of others who would be unable to complete their contracts to their maturities. 

{2] “An insurance policy is a contract and, if couched in unambiguous and 
clear language, should be construed as other contracts.” Omar Baking Co. v. 
Employers Liability Assurance Corporation, 130 Neb. 365, 264 N.W. 873. See, 
also, Williams v. Union Central Life Ins. Co., 201 U.S. 170, 54 S.Ct. 348, 78 L.Ed. 
711, 92 A.L.R. 693. 

[3] “Where there is no uncertainty as to the meaning of an insurance con- 
tract, and the same is legal and not against public policy, it will be enforced as 
made.” Rye v. New York Life Ins. Co., 88 Neb. 707, 130 N.W. 434. 

[4] “A condition in a policy of life insurance, that if the stipulated premium 
shall not be paid on or before a certain day the policy shall cease and determine, 
is of the very essence and substance of the contract. Against a forfeiture caused 
by failure so to pay, a court of equity cannot relieve.” Klein v. Insurance Co., 
104 U.S. 88, 26 L.Ed. 662. It is not necessary to tse the term “forfeiture” in the 
policy. In the case just cited the expression was “cease and determine.” 

[5] In the case before us the provisions are clear. There is no reserve value 
on the policy; there is only a cash value and that is dependent upon the policy being 
kept in force. It was permitted to lapse and was never reinstated. Plaintiff 
asks a cash value in direct opposition to the terms of the policy. 

The judgment of the district court is affirmed. 


HAHN. v. GENERAL AMERICAN LIFE INS. CO. No. 29947. 
Supreme Court of Nebraska. April 2, 1937. 
272 Northwestern Reporter 321. 
1. CLAIM. : 
Where contract between reinsurer and statutory liquidating agent of insol- 
vent insurance company provides that life policy shall remain in force unless 
insured shall elect, by filing claim, to accept stipulated cash settlement, claim 
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does not constitute election unless filed under provisions and with knowledge 
of terms of contract. 

(For other cases, see, Insurance, Dec. Dig. § 679.) 

2. SURRENDER VALUE. 

Filing of action and claim by insured for entire cash surrender value of life 
policy held not to preclude recovery on policy after insured’s death, notwith- 
standing existence of contract between reinsurer and statutory liquidating 
agent of insolvent insurer providing that policy should remain in force unless 
insured elected to file claim with insurance commissioner for one-half of cash 
surrender value, in view of failure to show that insured knew, or intended to 
avail himself of, contract, fact that action and claim were both based on original 
policy, and fact that reinsurer acceded to insured’s request for change of bene- 
ficiary after claim was filed. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Syllabus by the Court. 

1. Where a contract between a reinsurer and the statutory liquidating agent 
of an insolvent insurance company provides that the policy shall remain in force 
uuless the insured shall elect, by filing a claim, to accept a stipulated cash 
settlement, such claim to constitute an election must be filed under the pro- 
visions and with a knowledge of the terms of said contract. 

2. The provisions of a contract will be considered abandoned where each 
party performs acts inconsistent with its existence and acquiesces in such acts 
by the other. 

Appeal from District Court, Douglas County; Sears, Judge. 

Action by William E. Hahn against the General American Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Brown, Fitch & West, of Omaha, for appellant. 

Abrahams & O’Connor, of Omaha, for appellee. 

Heard before Goss, C. J., and Good, Eberly, Day, Paine, and Carter, JJ., and 
Clements, District Judge. 

Day, Justice. 

In this, an action on a life insurance policy, the insurer appeals from an 
adverse judgment. The defense proffered was that the insured during his life 
elected to accept a settlement of the anticipated cash surrender value as herein- 
after described. The policy was issued in 1910, by a company which later rein- 
sured in another company and later reinsured in the Missouri State Life Insur- 
ance Company, September 7, 1933, the General American Life Insurance Com- 
pany purchased the assets and assumed the liabilities of the then insolvent 
Missouri State Life Insurance Company, specifically including this policy. It is 
unnecessary to set out all the provisions of this contract between the insurance 
commissioner of Missouri as liquidating agent and the company. It is sufficient 
that by its terms the company assumed the risk of insuring the life of the 
policyholder without any action on the part of the insured. It is conceded that 
the policy was in force as a contract of insurance unless the insured elected to 
file a claim with the insurance commissioner for one-half of the anticipated cash 
surrender value. Therefore, a pertinent part of the contract is: “The filing by 
any policyholder with such commissioner or commissioners of his claim under 
any policy for payment under article 1 hereof (of one-half the cash surrender 
Va? em constitute an election to surrender all other rights under such 
policy.” 

{1, 2] The company contends that the insured filed such a claim as sur- 
rendered all other rights under the policy including the obligation to pay in the 
advent of death the sum stipulated in the policy. What did the insured do? 

He filed an action against the Missouri State Life Insurance Company in 
the district court for Douglas county for the cash surrender value of the policy 
on September 7, 1933. This is the very day the General American Life Insur- 
ance Company executed the contract as to the assets and liabilities of the 
Missouri State Life Insurance Company. A special appearance was filed therein 
which was sustained on December 9, 1933. December 7, 1933, the insured filed 
a claim in the circuit court of the state of Missouri for the city of St. Louis, in 
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an action pending entitled “O’Malley, Superintendent of the Insurance Depart- 
ment of the State of Missouri v. Missouri State Life Insurance Company” for 
the cash surrender value of this policy. This claim was filed by the insurance 
commissioner in an office he maintained adjacent to and connected with the 
offices of the General American Life Insurance Company. If this claim had 
been considered regular and in proper form by the assistant to the insurance 
commissioner, it would have been referred to the actuarial department of the 
insurance company to determine the amount of the anticipated cash surrender 
value and the amount to be paid thereon under the contract. But it was not 
considered regular and was not so referred because the insured stated in his 
affidavit that the filing of this claim was not to jeopardize his lawsuit then 
pending in the district court for Douglas county, Nebraska. And this claim was 
for the entire anticipated cash surrender value. It was not for one-half thereof, 
for which the company was liable under the contract of assumption. 


This was not regarded as a filing of a claim under the contract either by 
the insurance commissioner or by the General American Life Insurance Com- 
pany. The assistant actuary of the company testified: “By having a claim filed, 
{ mean in order, because there were numerous cases that were not properly 
filed by the policyholder where they had to go back at him and we weren’t noti- 
fied the claim had been filed because the representative of the superintendent of 
insurance didn’t consider the claim had been filed.” He further testified that, 
assuming the claim had been filed December 7, 1933, their records, which were 
in a confused state in the beginning because so many claims were filed, would 
have shown the claim by May, 1934. The claim was placed in the files of the 
commissioner in an office adjacent to and connected with the offices of the 
company, which files were accessible to the officials and employees of the com- 
pany. It appears that the officers and employees consulted these files and 
checked their records with them. The legal department of the company knew 
about the claim but took no action upon it as a claim until more than a year 
later, after the death of the insured. The claim department knew about it also. 
The legal department of the company did not regard the suit in Douglas county 
as a pending action. The special appearance filed in that action was sustained 
December 9, 1933. A member of the law department testified as follows: “But 
so far as I know, at sometime after December 9, 1933, it was regarded as finally 
terminated.” 

In the appellant’s brief it is stated: “Clearly, there was never a meeting of 
the minds, never a contractual relation between Richard J. Hahn and the defend- 
ant company that his policy should be in force.” This is not a correct statement, 
since under the contract the policy was in force as a liability of the General 
American Life Insurance Company unless the insured by his acts contracted to 
accept instead one-half of the anticipated cash surrender value of the policy 
and surrender all other rights thereunder. It is not established by the record that 
the insured had any knowledge of the terms of the contract. The action in Douglas 
county, Nebraska, was predicated upon the original contract of insurance and so 
also was the claim filed with the insurance commissioner. There is nothing in 
either the action or the claim which indicates that the insured had any intention 
to avail himself of the provisions of the contract between the insurance commis- 
sioner and the General American Life Insurance Company, and accept one-half 
of the cash surrender value provided by the original contract. It seems conclusive 
that the insured never by such act elected to accept a fraction of the surrender 
value in lieu of a contract insuring his life. 

The light in which the General American Life Insurance Company regarded 
the effect of the filing of the claim, as filed, has already been discussed somewhat. 
There is other evidence upon this question. A letter written by the attorney for 
the insured dated March 6, 1934, inquires as to the status of the claim. This has 
not been overlooked. A reply from the attorney for the superintendent of insur- 
ance states that nothing has been done in the matter “because of the fact of the 
commissioner’s office to date having: been fully occupied with disposing of the 
ordinary claims for cash surrender.” (Italics ours.) This fits perfectly in the 
pattern that the claim filed was not considered as coming within the purview of 
the contract. This is the last date upon which any communication with insured 
relative to the claim occurred. The status of the matter at this time was that 
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the special appearance in the case in Nebraska had been sustained December 9, 
1933. 

But that is not all. Thereafter, on November 8, 1934, the insured filed a 
request for a change of beneficiary under the policy with the company’s agent 
in Omaha, Nebraska. The agent sent the request with the policy to the office of 
the General American Life Insurance Company at St. Louis. The policy was 
returned to the insured with the change of beneficiary requested endorsed upon 
the policy, by the “General American Life Insurance Company, Chas. Kell, Ass’t 
Secretary.” This indorsement was dated November 14, 1934. It is interesting 
to note that this is fourteen months after the filing of the action in Nebraska and 
eleven months after the filing of the claim with the insurance commissioner in St. 
Louis. During all these months it was not considered by any one as a claim under 
the contract for the sale of assets and assumption of risk. This conclusion is 
reached without consideration of the acts and statements of the Omaha agent to 
the effect that the claim had been dismissed. There is testimony that the insured 
asked the agent to make sure that such was the case and that the agent replied that 
he was sure. But the efficacy of this policy does not rest upon the statements 
of the agent made at that time, nor upon those made by him after the death of 
insured. The policy was sent to the general office of the company and the indorse- 
ment was made by an officer of the company. Thus, the General American Life 
Insurance Company recognized the policy of insurance on the life of Richard 
J. Hahn as in force on November 14, 1934, and never questioned its vitality until 
January 25, 1935, a month after his death. 

[3] Assuming that the insured filed a claim under the contract by which the 
defendant assumed the risk, the parties by their subsequent acts abandoned the 
provisions thereof, the insured by his request of a change of beneficiary and the 
insurer by complying with the request. The provisions of a contract will be 
considered abandoned where each party performs acts inconsistent ‘with its exist- 
ence and acquiesces in such acts by the other. Reichert v. Mulder, 121 Neb. 1], 
235 N.W. 680; Herpolsheimer v. Christopher, 76 Neb. 352, 107 N.W. 382, 111 
N.W. 359, 9 L.R.A.(N.S.) 1127, 14 Ann.Cas. 399. 

The circumstances commend the application of this rule to this case. More 
than 4,700 claims were filed under the provision of the contract. More than 500 
of them were withdrawn. No formality was required for a withdrawal of such 
claim. A mere suggestion was sufficient. Practically, it was not an irrevocable 
election as contended by the appellant. The request for a change of beneficiary 
was a notice to the company that such claim was withdrawn. The company’s 
consent was an acquiescence. And in this case the Omaha agent was told that 
the insured wanted assurance that the claim as filed was withdrawn. 

Much of the testimony relates to the defendant’s system of handling its busi- 
ness, the great number of claims, and the condition of the books at-the time of 
the reorganization. The officials of the company in the claim and legal departments 
knew all about the status of the policy. The change of beneficiary was made by 
another department, which acted upon the information in the records of the 
company showing this policy in force. The official who indorsed the change of 
beneficiary did not have knowledge of the nature of the claim filed with the 
insurance commissioner, but the information was available to him, and the com- 
pany had knowledge of the facts through other officials. This is a problem of 
business administration for the company, but it certainly is not a risk the insured 
must assume. 

A jury was waived and the case tried to the district court. The judgment of 
the trial court is supported by the evidence. 

Affirmed. 


MANSBACHER v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of New York. March 9, 1937. 
7 Northeastern Reporter (2d) 18. 
1. ACCIDENTAL MEANS. 

Unintended death of life insured from overdose of veronal taken to relieve 
earache entitled beneficiary to “Accidental Death Benefit” provided by policy for 
death effected solely through external, violent, and “accidental means,” since death 
was “accidental,” and death occurring through “accidental means” was, under the 
circumstances, the same as death occurring by means of accident. 
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Unexpected consequences may constitute “accidental means.” Strictly 
speaking, a “means” is “accidental” perhaps only when disassociated from 
any human agency, but this narrow interpretation is not recognized in the 
law of accident insurance. “Accidental means” are those which produce 
effects which are not their natural and probable consequences. 


(For other cases, see Insurance, Dec. Dec. § 515.) 
2. CONSTRUCTION. 


Contract, such as insurance contract, should be interpreted in light of language 
of common speech. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Lehman, J., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Henni Mansbacher against the Prudential Insurance Company of 
America. A determination of the Appellate Term of the Supreme Court (154 
Misc. 796, 278 N.Y.S. 225), reversing a judgment of the City Court in favor of 
plaintiff and directing judgment for defendant dismissing the complaint, was 
reversed by the Appellate Division of the Supreme Court (247 App.Div. 378, 287 
N.Y.S. 486), and the judgment of the City Court was reinstated, and defendant 
appeals by permission of the Appellate Division. 

Affirmed. 

Solon Weit, Joseph G. Telchin, and Abraham Gruber, all of New York City, 
for appellant. 

Joseph L. Hochman and Emanuel Morganlander, both of New ‘York City, for 
respondent. 

J. Alvin Van Bergh, of New York City, for policyholders amici curiz. 

Crane, Chief Judge. 

The plaintiff, a widow, brought this action as beneficiary under a policy of life 
insurance issued by the defendant, wherein her deceased husband, Paul Mansbacher, 
was the insured. The policy provided for $2,000 life insurance which was paid to the 
plaintiff after the insured’s death, and $2,000 “accidental death benefit.” 

The insured died on January 3, 1934, by accidentally having taken an overdose 
of veronal. His death was not intentional, and, therefore, was accidental. The 
family doctor, about two weeks before the insured’s death, had advised him to 
take one and a half tablets each morning and evening to cure his sleeplessness. This 
amounted to a total of fifteen grains per day. About two years before, the insured 
had also taken veronal for an earache. On the morning of December 31, 1933, Mr. 
Mansbacher was suffering from earache and, not finding any aspirin in the home, 
went to an adjoining apartment occupied by friends, to see if they had any. Not 
being successful in obtaining aspirin, he told his wife he would take veronal, which 
= did, apparently to an excessive amount which resulted in his death three days 
ater. 

[1, 2] His death was found by the trial court to be accidental, not intentional. 
The evidence of friends and associates as well as the circumstances surrounding 
the occurrence justified the trial court in concluding that the case was not one of 
suicide. The death was accidental, but the insurance company claims that although 
the death may have been an accident, it was not occasioned by “accidental means.” 
The policy in large letters refers to accidental death benefit. The clause referring 
to this coverage is headed “Accidental Death Benefit” and provides for the payment 
of $2,000. Accidental death benefit, if the death of the insured occurred “as a 
result, directly and independently of all other causes, of bodily injuries, effected 
solely through external, violent and accidental means * * * provided, however, 
that no Accidental Death Benefit shall be payable if the death of the insured 
resulted from suicide—whether sane or insane.” Other exceptions are mentioned 
not now material. 


Any one reading this policy would take it to mean—would understand it as 
meaning—that the insurance company would pay $2,000 for death caused solely by 
accident through external means; if death is caused by any external accident, the 
company pays. The only exception, pertinent here, is suicide. The insurance com- 
pany now emphasizes the words “accidental means,” and would have an exception 
drawn between “accidental death” and “death caused by accidental means” as though 
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any ordinary person seeking a $2,000 policy would understand this logomachy. The 
large type letters refer to accidental death, and the attention of the insured by the 
signs and pointings of the company is directed to accidental death. The company 
now says that this policy does not refer to accidental death; that it has not insured 
against accidental death; that the accidental death must be caused by an accidental 
means. In other words, it concedes that the deceased may have taken on overdose 
of veronal to cure his earache, but, as he intended to take veronal, he intended the 
means of death although he did not intend his death. We have said more than once 
that insurance policies upon which the public rely for security in death, sickness, or 
accident should be plainly written, in understandable English, free from fine distinc- 
tions which few can understand until pointed out by lawyers and judges. Accidental 
death means death by accident, and excludes suicide; death occurring through 
“accidental means” in this case and under these circumstances is the same as death 
occurring “by means of an accident.” 

The plaintiff’s case comes within the coverage of this policy. Her husband 
intended to take veronal, but he never intended to take a lethal dose, nor did he 
intend to taken enough to do him any harm; he desired to get relief from pain, not 
relief from life. He took too much veronal; it was a mistake, a misstep, an 
unexpected effect from the use of his prescribed medicine. It was an accident, 
and must have been an accident unless it was intentional. In other words, if the 
insured did not intend to kill himself, he intended to take enough veronal, as he 
had done theretofore, to relieve the pain of earache. By mischance he took too 
much. His death was accidental and, as we use these words in common parlance, 
we would speak of it as an accidental death. Contracts are to be interpreted in 
the light of the language which we commonly use and understand; in other words, 
our common speech. Such at least should be the rule applied to the interpretation 
of these policies, and which we sometimes refer to as a liberal construction. 
Abrams v. Great American Ins. Co. of New York, 69 N.Y. 90, 199 N.E. 15; 
Van Vechten v. American Eagle Fire Ins. Co., 239 N.Y. 303, 146 N.E. 432, 38 
A.L.R. 1115. 

The authorities in this state sustain this conclusion. Lewis v. Ocean Accident & 
Guarantee Corp., Limited, of London, England, 224 N.Y. 18, 120 N.E. 56, 7 A.L.R. 
1129, where the puncturing of a pimple on the insured’s lips causing death was 
held to be death by accidental means. Infection resulting from the use of a 
hypodermic needle was held to be caused by accidental means. Marchi v. A®tna 
Life Ins. Co., 205 N.Y. 606, 98 N.E. 1108; Townsend v. Commercial Travelers’ Mut. 
Accident Ass’n of America, 231 N.Y. 148, 131 N.E. 871, 17 A.L.R. 1001. 
Unexpected consequences may constitute accidental means. See, also, Gal- 
lagher v. Fidelity & Casualty Co. of New York, 163 App. Div. 556, 148 N.Y.S. 1016, 
affirmed 221 N.Y. 664, 117 N.E. 1067. This was death caused by sunstroke, and it 
was claimed that as the deceased had voluntarily submitted himself to the heat of 
the sun it was not an accidental means. The courts discarded such strained inter- 
pretation and quoted from Richards on the Law of Insurance (3d Ed. § 385), 
wherein it was said that accidental means are those which produce effects which 
are not their natural and probable consequences. See, also, Schwartz v. Commer- 
cial Travelers’ Mut. Accident Ass’n of America, 254 N. Y. 523, 173 N.E. 849, 
affirming 227 App. Div. 711, 236 N.Y.S. 896, which affirmed 132 Misc. 200, 229 N.Y.S. 
669. Cooley in his Briefs on the Law of Insurance, vol. 4 (1st Ed.), p. 3156, says: 
‘Strictly speaking, a means is accidental perhaps only when disassociated from any 
human agency, but this narrow interpretation is not recognized in the law of accident 
insurance.” Our lower courts have consistently applied this rule. See Hodgson v. 
Preferred Accident Ins. Co. of New York, 100 Misc. 155, 165 N.Y.S. 293; Id., 182 
App.Div. 381, 169 N.Y.S. 28. Instances of the repeated application of this interpre- 
tation, showing it to be fairly well understood, may be seen by reference to Hoenig 
v. New York Life Ins. Co., 156 Misc. 697, 282 N.Y.S. 443; McQueen v. Prudential 
Ins. Co. of America, 143 Misc. 682, 256 N.Y.S. 906; Clancy v. John Hancock Mutual 
Life Ins. Co., 156 Misc. 732, 282 N.Y.S. 510. There are some cases which have 
justified the stand taken by the appellant in this case, but we have not followed 
them in this state. Carnes v. Iowa State Traveling Men’s Ass’n, 106 Iowa 281, 76 
N.W. 683, 68 Am.St.Rep. 306; Lehman v. Great Western Accident Ass’n, 155 
Towa 737, 133 N.W. 752, 42 L.R.A.(N.S.) 562. 
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The facts differ in most every case. In Gould v. Travelers’ Ins. Co., 244 App. 
Div. 274, 279 N.Y.S. 892, affirmed 270 N.Y. 584, 1 N.E.(2d) 341, and in Appel v. 
Etna Life Ins. Co., 86 App.Div. 83, 83 N.Y. S. 238, affirmed 180 N.Y. 514, 72 N.E. 
1139, loss was not due solely to “bodily injuries effected directly and independ- 
ently of all other causes.” 

The satisfactory opinion written by the Appellate Division in this case would 
render it unnecessary for us to add anything further were it not that much 
reliance has been placed upon Pixley v. Commercial Travelers’ Mut. Accident 
Ass’n of America, 165 App.Div. 950, 150 N.Y.S. 1107, affirmed 221 N.Y. 545, 116 
N.E. 1070, as indicating that our views differ from the courts below. The Pixley 
Case was an entirely different case as the conditions specifically stated that the 
policy should not extend to nor cover injuries of which there should be no external, 
visible mark on the body of the insured, nor to injuries or death resulting from 
or caused by a poison taken voluntarily, involuntarily, or accidentally. The insured 
there died from the effects of a dose of morphine from which there was no 
external visible mark on the body, and, further it was a poison which even if taken 
accidentally, did not bring the case within the terms of the policy. 

[3] The reader of this opinion must bear in mind that this court is bound 
by ¢he finding of the trial court that Mansbacher’s death was not suicide. There 
is some evidence to sustain the finding. We start our opinion from this point— 
unintentional, accidental death. 

For these reasons, the judgment below should be affirmed, with costs. 

O’Brien, Hubbs, Loughran, and Rippey, JJ., concur. 

Lehman, J., dissents. 

Finch, J., taking no part. 

Judgment affirmed. 


TRAYNOR v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Court of Appeals of New York. March 9, 1937. 
7 Northeastern Reporter (2d) 112. 
CUSTOM. 

Where life policy providing for weekly premiums provided for reinstatement 
within one year from default in payment of premium on satisfactory evidence of 
insurability, and for payment in case of death while premiums were in arrears not 
more than four weeks, but further provided that this concession or the acceptance 
of overdue premiums should create no obligation to receive premiums in arrears 
nor waive their payment in advance, repeated acceptance cf premiums overdue 
for varying periods of two to ten weeks did not bind insurer to accept premiums 
cverdue at time of death for more than the grace period, or entitle beneficiary 
to recover on theory of waiver or estoppel. 


(For other cases, see Insurance, Dec. Dig. 388[4].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Anna R. Traynor against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. From a judgment of the Appellate Division, Second 
Department (290 N.Y.S. 838, 248 App.Div. 828), affirming a judgment in favor of 
plaintiff, defendant appeals. 

Reversed and complaint dismissed. 

William B. Moore, of New York City, for appellant. 

James F. Conway, of Rockville Center, L. I., and Jonathan A. Hendrie, of 
Hicksville, for respondent. 

Crane, Chief Judge. 

On March 6, 1929, the defendant issued a policy of insurance in the industrial 
form upon the life of Edward L. Traynor, in which the plaintiff was named 
beneficiary. The policy was in the face amount of $430 and contained a provision 
for the payment of double indemnity in the event that the death of the insured 
should result from bodily injuries, sustained through external, violent, and acci- 
dental means. 

The insured died on December 26, 1930, as a result of injuries sustained in an 
automobile accident. The plaintiff sued to recover the sum of $860, representing 
the face amount, and double indemnity, under the policy. The defendant has 
resisted payment on the ground that at the death of the insured there was no 
insurance in existence, as the deceased had failed to comply with his contract. The 
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policy reads: “The John Hancock Mutual Life Insurance Company of Boston, 
Massachusetts in Consideration of the payment of the premium stipulated herein 
on or before each Wednesday during the continuance of this policy until premium 
payments cease by the terms hereof, grants this Endowment insurance with the 
privileges and benefits and subject to the conditions and provisions on this and 
the three following pages which are hereby made a part of this contract and 
constitute the entire contract between the parties hereto.” 

The age of Edward L. Traynor, the insured, was twenty-one years, the weekly 
premium 50 cents; the beneficiary was his mother, Anna R. Traynor. Upon the 
payment of the premiums for a period of twenty years the company agreed to pay 
the amount due as an endowment, which was $430, or to pay the same amount if 
the insured died before twenty years, and the premiums had been duly paid until 
death. 

On the second page of the policy are found the following conditions: “Rein- 
statement. At any time within one year from default in payment of premiums, if 
the cash surrender value has not been paid or the extension term expired, this 
policy may be reinstated upon production of evidence of insurability satisfactory 
to the Company and approved at its Home Office, and upon payment of arrears 
of —— and payment or reinstatement of any indebtedness hereon or secured 
hereby. 

“Period of Grace. This policy will be paid subject to its conditions if the 
Insured die while premiums are in arrears not more than four weeks, but neither 
this concession nor the acceptance of any overdue premium shall create an obliga- 
tion on the part of the Company to receive premiums which are in arrears, nor 
shall it be a waiver of their payment on Wednesday of each week in advance.” 

The insured died on December 26, 1930. The last premium paid was on Octo- 
ber 29, 1930. The four weeks’ period of grace extended the insurance to November 
26th, when, according to the terms of the policy, the insurance expired and the 
policy terminated or was out of benefit. This is conceded. These facts are 
admitted by the plaintiff for she bases her right to recover upon a theory of 
waiver or estoppel. We, therefore, start the discussion of this case with the 
statement that the insured agreed to pay 50 cents a week every week for the 
benefit under the insurance policy. By its terms he had four weeks’ period of 
grace within which to pay his delayed premium, but after that period benefits 
ceased and there could be no recovery. The insured died on December 26, 1930, 
or thirty days after the expiration of the period of grace and the termination of 
the policy. 

The claim of the plaintiff, which she has successfully pressed in the courts 
below, is that the company, by previously accepting payments of premiums beyond 
the days of grace, had waived the provisions of the policy regarding payment of 
premiums and, therefore, was obliged to accept past-due premiums even after the 
death of the insured. 

In this case, as we have stated, the period of grace for the payment of the due 
premiums had expired; four weeks had gone by. The insured died, and the 
beneficiary, after his death, tendered the amount of the premiums due, and insists 
that this reinstates or keeps alive the policy or, in other words, that the company 
was obliged by reason of its course of conduct to accept these past-due premiums 
after the death of the insured without the benefit of a physical examination or 
any assurance of continued health. 

What is this course of conduct which nullifies the provisions of the policy in 
favor of the insurance company? It is that on January 29, 1930, the insurance 
company accepted the premiums due for the previous seven weeks; that on April 
3, 1930, it accepted payment of premiums due for the previous eight weeks; that on 
June 6, 1930, it received payment of premiums due for the previous eight weeks, 
including an advance premium for June llth; that the payment of June 24th took 
care of two weeks; and that the last payment, October 29th, was accepted in pay- 
ment of premiums previously due for ten weeks; in other words, the company did 
not insist upon the premiums being paid every week on the day due. It did not 
terminate the policy with the nonpayment of premium on the due date; it exer- 
cised its privilege which it had of continuing or restoring the policy when the 
back premiums were paid up. I cannot find, however, any evidence that the 
company by so doing agreed, or impliedly agreed, that it would thereafter let a 
policy ride or continue until the beneficiary felt inclined to pay the premiums, At 
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any time it could refuse to take past-due premiums and insist that the four weeks’ 
grace period ended all benefits unless the premiums were paid within that time. 

By the reinstatement clause, above quoted, the company might within one year 
after default reinstate. the policy “upon production of evidence of insurability 
satisfactory to the Company and approved at its Home Office.” The company could 
reinstate the policy without requiring this evidence, and such it had done, but this 
did not indicate to the insured that it would always be done without evidence of 
insurability. In the plainest language the insured had agreed with the company, in 
the “period of grace” clause, that neither the concession of four weeks’ grace 
period in which to pay past-due premiums, “nor the acceptance of any over-due 
premium shall create an obligation on the part of the Company to receive premiums 
which are in arrears, nor shall it be a waiver of their payment on Wednesday of 
each week in advance.” Are we to eliminate this provision altogether which was 
made to cover the very facts of this case? It is as if the company had said to the 
insured on October 29, 1930, or on any of the other days when it received back 
payments, “We will accept these past-due premiums, but you agree that our doing 
so will create no obligation on the part of the company to hereafter receive 
premiums which are in arrears, nor shall it be a waiver for the future of the 
requirements as to premium payments.” What else could this clause possibly 
mean! 

This is the policy of insurance and its conditions which, as we have said in 
many cases, must be read like any other contract and agreement. The company 
received overdue payments, but such acts created no obligation to receive future 
overdue payments. This is a clear and concise part of the insured’s agreement. 
Therefore, when the payments due October 29, 1930, were not paid within the four 
weeks’ period of grace there was no obligation upon the part of the company to 
accept them after death. 

A case somewhat like this is Thompson y. Knickerbocker Life Ins. Co., 104 
U.S. 252, 259, 26 L.Ed. 765, wherein Mr. Justice Bradley said, regarding the 
receipt of default payments, the following: “The last replication sets up and 
declares that it was the usage and custom of the defendants, practised by them 
before and after the making of said note, not to demand punctual payment 
thereof at the day, but to give days of grace, to wit, for thirty days thereafter; 
and they had repeatedly so done with Thompson and others, which led Thompson 
to rely on such leniency in this case. This was a mere matter of voluntary indul- 
gence on the part of the company, or, as the plaintiff herself calls it, an act of 
‘leniency.’ It cannot be justly construed as a permanent waiver of the clause of 
forfeiture, or as implying any agreement to waive it, or to continue the same 
indulgence for the time to come. As long as the assured continued in good health, 
it is not surprising, and should not be drawn to the company’s prejudice, that 
they were willing to accept the premium after maturity, and waive the forfeiture 
which they might have insisted upon. This was for the mutual benefit of them- 
selves and the assured, at the time; and in each instance in which it happened it 
had respect only to that particular instance, without involving any waiver of the 
terms of the contract in reference to their future conduct. The assured had no 
right, without some agreement to that effect, to rest on such voluntary indulgence 
shown on one occasion, or on a number of occasions, as a ground for claiming it 
on all occasions. If it were otherwise, an insurance company could never waive 
a forfeiture on occasion of a particular lapse without endangering its right to 
enforce it on occasion of a subsequent lapse. Such a consequence would be injuri- 
ous to them and injurious to the public.” 

The weakness of the plaintiff’s contention is obvious when we inquire as to 
the nature of this new obligation to receive default payments. For how long a 
time could the insured delay his payments and yet keep alive his insurance? For 
how long a time could the beneficiary delay payment of past-due premiums after 
the insured’s death? In other words, what was the limit to the obligation? The 
past delays were not always of the same length of time. One was two weeks, 
another six, one eight, and still another ten. Can we say that the obligation con- 
tinued for ten weeks after default because in one instance the company had not 
considered the policy terminated? Again, if we say it were a reasonable time, 
what would constitute a reasonable time under these circumstances? This is not 
a case like many cited by the respondent, where strict compliance with the time 
of payment has not been insisted upon and the insured was thereby led to believe 
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that payment within a reasonable time would be satisfactory, especially as it had 
been so considered in the past. De Frece v. National Life Ins. Co., 136 N.Y. 144, 
32 N.E. 556; Kadelburg v. Hartford Accident & Indemnity Co., 223 App.Div. 
169, 227 N.Y.S. 619, affirmed, 248 N.Y. 654, 162 N.E. 563. This is a case where 
the policy specifically provides that such indulgence shall not bind the company 
to like indulgence in the future, and that any subsequent delay in payment after 
the period of grace gives the company the right to consider the insurance 
terminated. ’ 

The judgment of the Appellate Division and that of the Trial Term should be 
reversed, and the complaint dismissed, with costs in all courts. 

Lehman, O’Brien, Loughran, Finch, and Rippey, JJ., concur. 

Hubbs, J., taking no part. 

Judgments reversed, etc. 


GEER v. UNION MUT. LIFE INS. CO. 
Court of Appeals of New York. March 9, 1937. 
7 Northeastern Reporter (2d) 125. 
1. MATERIALITY. 


Misstatement, though stated in form of warranty, if made in good faith, like 
ordinary representation, becomes defense to policy only if material (Insurance 
Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. MISREPRESENTATION. < 

Material misrepresentation inducing issuance of policy constitutes defense to 
policy, although made innocently and without fraud. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. MATERIALITY. ; 

As respects materiality of representation inducing issuance of insurance policy, 
where departure from accurate statement of truth is so slight that difference would 
not affect decision of any reasonable person, representation is not “material” as a 
matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. CONSULTATION. 

_ _ Reasonable construction of question in application for insurance calling for 
information about consultations with physicians or about medical treatment may 
limit scope of question to consultations or treatments for ailments which are not 
trivial, for applicant may not reasonably be expected to remember each occasion on 
which he sought medical advice for trivial ailments. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

5. MATERIALITY. 


Where insured suffered attack of influenza and was treated at hospital for 
two weeks, and by physician for nervous condition and for ailment diagnosed as 
para-typhoid, insured’s misrepresentation in application for life policy that he had 
not received treatment at any dispensary, hospital, or sanatorium did not pertain 
to trivial matter, and would avoid policy if material to risk as a matter of law. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

6. CONSULTATION. D*, ; , ; 

Proof of withholding of information concerning medical consultations called 
for by question in application for insurance, requires, in absence of denial or 
explanation, finding of material misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 292.) ' 


7. CONCEALMENT. 

Where applicant for insurance withholds information called for by question 
in application blank concerning medical advice for ailments which are not mere 
temporary disorders having no bearing on general health, inquiry is material to 
risk. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


8. MISREPRESENTATION. 
Where insured suffered attack of influenza and received hospital treatment for 
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two weeks and treatment from physician, who diagnosed ailment as para-typhoid, 
and was also treated for nervous condition, misrepresentation in application for 
life policy that insured had not been treated at any dispensary, hospital, or sana- 
torium held to avoid policy, as being “material” to risk. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

9. MATERIALITY. 

Misrepresentation in procuring insurance is “material” where it substantially 
thwarts purpose for which information is demanded and induces action which 
insurer might otherwise not have taken, as shown by whether insurer was 
prevented from exercising choice of accepting or rejecting application on disclo- 
sure of facts which might reasonably affect choice, and whether insurer might 
have issued policy even if information had been furnished is immaterial. 

(For other cases, see Insurance, Dee. Dig. § 255.) 

Finch and Rippey, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Two actions by Lulu M. Geer against the Union Mutual Life Insurance Com- 
pany. From a judgment of the Appellate Division of the Supreme Court in the 
fourth judicial department (247 App.Div. 609, 288 N.Y.S. 359), entered May 21, 
1936, which unanimously affirmed a judgment of the Onondaga County Court 
affirming a judgment of the Municipal Court of the City of Syracuse entered upon 
a verdict in favor of plaintiff, defendant appeals. 

The actions were brought to recover upon two policies of life insurance 
applied for in November, 1932, and issued by the defendant in December, 1932, in 
which plaintiff, the wife of the insured, was named as beneficiary. The insured 
died in November, 1933, from carbon monoxide gas poisoning. 

Reversed, and complaints dismissed. 

Jerome K. Cheney, of Syracuse, for appellant. 

George R. Fearon, Henry R. Follett, and M. Harold Dwyer, all of Syracuse, 
for respondent. 

LEHMAN, Judge. 

The decedent in his application for insurance answered “No” to the question: 
“Have you had any treatment within the last five years at any dispensary, hospital 
or sanatorium;” and in answer to the direction, “Give name and address of each 
physician consulted by you during the past ten years, and cause for consultation,” 
the decedent stated: “Dr. N. G. Darling, 31 North State Street, Chicago, IIL, 
Nervousness.” The evidence shows that on October 4, 1928, the decedent visited 
Dr. Spire. Dr. Spire testified that according to notes made at that time, the dece- 
dent told him, “Returned from a long trip five days ago, had some coughing, felt 
bad the following day, took a laxative, has just a little hacking cough, his work 
takes him to large cities, has been nervous for the past six months, last April had 
influenza in Chicago. Has gained in weight past summer following that * * * 
illness.” The physician examined the decedent at that time. He had a temperature 
of 102°. The physician treated him then, but did not see him again till October 
llth, one week later. Dr. Spire then sent him to the Syracuse General Hospital 
where he remained till October 26th. Dr. Spire diagnosed the decedent’s ailment 
as para-typhoid and treated him for that ailment at the hospital, and after 
discharge from the hospital until December 17, 1928, though the X-ray examination 
and the tests made at the hospital were negative and failed to show that the 
plaintiff was suffering from that disease. The hospital record, under the heading 
“Past History,” states in part: “Felt badly and coughed. About Sept. 30/28 
gradually became worse with no outstanding symptoms except cough and tired 
feeling. Had influenza in April/28 from which he never fully recovered.” In 
1932 the decedent again consulted Dr. Spire on two occasions. Then Dr. Spire 
diagnosed his ailment as nervousness. 

[1, 2] Section 58 of the Insurance Law (Consol.Laws, c. 28) provides that 
“all statements purporting to be made by the insured [in an application attached to 
the policy of life insurance] shall in the absence of fraud be deemed representations 
and not warranties.” The effect of the statute is that a “misstatement, even though 
stated in the form of a warranty, if made in good faith and without this element 
of fraud passed into the same class as an ordinary representation and became a 
defense to the policy only if it was material. On the other hand, the effect of a 
misrepresentation was left unchanged by the statute. If material it constituted a 
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defense although made innocently and without any feature of fraud; it was suffi- 
cient that it was material as an inducement for the issue of the policy, and was 
untrue.” Eastern District Piece Dye Works, Inc. v. Travelers’ Ins. Co., 234 
N.Y. 441, 449, 138 N.E. 401, 403, 26 A.L.R. 1505. Here, though the evidence 
conclusively establishes that the decedent in his application failed to disclose that 
he had consulted Dr. Spire or had been treated at a hospital within five years of 
the date of the application, the court submitted to the jury the question whether 
the decedent had in his application made a material misrepresentation. The jury 
decided that no material misrepresentation was made. The question presented is 
whether, upon the evidence, it conclusively appears that there was a material 
misrepresentation. 

A life insurance company is free to choose the risks which it will assume. 
An applicant for life insurance is required to answer certain questions which are 
prepared for the purpose of facilitating the examination and appraisal by the com- 
pany of the insurability of the risk. In effect the company states to the applicant 
that the answers to those questions are intended to guide the company in deciding 
whether to accept or reject the application. By posing the question the insurer 
has indicated “that it wanted to know the facts and that it intended and expected 
the applicant to speak the truth so that it might acquire information concerning 
them. Any misrepresentation which defeats or seriously interferes with the exer- 
cise of such a right cannot truly be said to be an immaterial one.” Travelers’ 
Ins. Co. v. Pomerantz, 246 N.Y. 63, 68, 158 N.E. 21, 23. 

[3] No method has been devised by which the processes of the human mind 
can be charted and the force of inducement mechanically measured. The mate- 
riality of a representation may then depend upon the idiosyncrasies or the individu- 
ality of the person who acts upon the representation, and often must be determined 
as a question of fact by the trier of the facts. Nevertheless at times, departure in 
a representation from an accurate statement of the truth may be so slight that 
we may confidently say that the difference could not affect decision of any rea- 
sonable person. Then as a matter of law the representation is not material. 
On the other hand, where an applicant for insurance has notice that before the 
insurance company will act upon the application, it demands that specified informa- 
tion shall be furnished for the purpose of enabling it to determine whether the 
risk should be accepted, any untrue representation, however innocent, which either 
by affirmation of an untruth or suppression of the truth, substantially thwarts 
the purpose for which the information is demanded and induces action which the 
insurance company might otherwise not have taken, is material as matter of law. 
The question in such case is not whether the insurance company might perhaps 
have ‘decided to issue the policy even if it had been apprised of the truth, the 
question is whether failure to state the truth where there was duty to speak 
prevented the insurance company from exercising its choice of whether to accept 
or reject the application upon a disclosure of all the facts which might reasonably 
affect its choice. Jenkins v. John Hancock Mut. Life Ins. Co., 257 N.Y. 289, 178 
N.E. 9. Cf. Keck v. Metropolitan Life Ins. Co., 238 App.Div. 538, 264 N.Y.S. 892, 
affirmed 264 N.Y. 422, 191 N.E. 495. 

[4] That does not mean that every failure to disclose each occasion upon 
which the applicant has visited or consulted a phvsician constitutes a misrep- 
resentation, material or otherwise. A reasonable construction of a question in an 
application blank which calls for information about consultations with physicians 
or about medical treatments, may limit the scope of the question to consultations 
or treatments for ailments which are not trivial and exclude the applicant’s “visits 
for medical advice for such minor ills as constipation or comomn cold in the head, 
which are readily relieved by simple remedies and do not impair his general 
health.” Jenkins v. John Hancock Mut. Life Ins. Co., supra, 257 N.Y. 289, at 
page 293, 178 N.E. 9, 10. Cf. Travelers’ Ins. Co. v. Pomerantz, 246 N.Y. 63, 158 
N.E. 21. In such case the decision that failure to disclose a visit for medical 
advice creates no fatal infirmity in the policy of insurance thereafter issued rests 
upon construction of the application and determination that failure to disclose 
such a visit conStitutes no suppression of the truth and, thus, no false representa- 
tion that there had not been such a visit rather than upon determination that, 
though a false representation was made, it was not material. True, the. test of 
whether the ailments, for which medical advice or treatment was sought, were 
trivial, may be decisive in either view of the question, and there may in most cases 
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be no occasion to draw such distinctions. As Judge Finch points out, an applicant 
may hardly be expected to remember each occasion upon which he sought medical 
advice for a trivial ailment which passed away leaving no permanent effect; and 
a question in an application blank may not reasonably be construed as calling for 
information, which the person to whom the question is posed could not be expected 
to remember. That proposition is self-evident. Equally clear is the proposition 
that a failure by the applicant to disclose a visit which the applicant could 
not reasonably be expected to remember could not mislead the insurance 
company and, therefore, would not be a material misrepresentation. Thus 
in a case where the courts have held that the medical visit was for 
advice in regard to an ailment so trivial that an applicant was not called 
upon to remember or to give information concerning it, the courts have 
not always kept distinct, in word or thought, the grounds upon which failure to 
disclose information concerning medical visits might be regarded as inconsequen- 
tial. 


[5] In this case the situation is quite different. We have an admission or 
statement made by the decedent to a physician whom he consulted in October, 1928, 
that the previous April he had an attack of influenza from which, it appears, he 
had not at that time recovered. We have conclusive proof that at that time the 
decedent was sent to a hospial where he remained for two weeks; that his physician 
diagnosed the decedent’s ailment as para-typhoid and continued to treat him for 
almost two months after his discharge from the hospital, and that shortly before 
he signed the application, the decedent twice consulted the same physician for a 
nervous condition. It is quite possible, as Judge Finch says, that none of the 
ailments for which the decedent consulted physicians and received hospital treat- 
ment permanently affected the decedent’s health or made him a less desirable insur- 
ance risk. Even so, it can certainly not be said that the applicant could not rea- 
sonably be expected to disclose information about such consultation or hospital 
treatment. By no possible construction of the questions in the application blank 
can it be said reasonably that the question did not call for such information. Hence 
failure to disclose information called for by the question constitutes a representa- 
tion that there had been no such consultation or hospital treatment. Anderson 
v. Aitna Life Ins. Co., 265 N.Y. 376, 193 N.E. 181, and cases there cited. Thus 
in this case the only question is whether the representation, though false, was 
material to the risk as matter of law. 


In Jenkins v. John Hancock Mut. Life Ins. Co., supra, 257 N.Y. 289, at page 
293, 178 N.E. 9, 10, we said that the question plainly indicated that “the insurer 
wished to know the details of any professional treatment * * * in order to decide 
whether it would issue a policy. the insurer did not make this a trivial inquiry, 
limited to cases where the patient was kept from work by the malady. It was 
made material to the risk. The insurer so determined and it was not for the 
insured to pass it over as trifling.” To sustain the judgment in this case, we must 
_ that though the insured might not “pass it over as trifling,” the jury might 

lO so. 


[6] Any decision that a misrepresentation is not material must, of course, be 
based upon a holding, as question either of law or of fact, that the departure 
from the truth was not a factor which deprived a person of freedom of action and 
did not induce a choice which otherwise might not have been made. In no case 
which has been calléd to our attention has a court of this or other jurisdiction 
enforced a policy where information demanded by an insurance company “in order 
to decide whether it would issue a policy” and which might reasonably be consid- 
ered a factor in arriving at a choice has been withheld. The question in such case 
is not whether the company might have issued the policy even if the information 
had been furnished; the question in each case is whether the company has been 
induced to accept an application which it might otherwise have refused. “Any 
misrepresentation which defeats or seriously interferes with the exercise of such 
a right cannot truly be said to be an immaterial one.” Travelers’ Ins. Co. v. 
Pomerantz, supra, 246 N.Y. 63, at page 68, 158 N.E. 21, 23. There we held that 
proof of the withholding of information concerning medical consultations, though 
called for by a question in an application blank, requires in the absence of denial 
or explanation a finding of material misrepresentation. 


[7] That case has been followed in a number of later cases. - Attempt is 
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made to distinguish those cases on the ground that in all those cases the plaintiff, 
seeking recovery upon the policy, by claim of privilege arising from the relation of 
physician and patient, prevented the defendant from showing the nature of the 
ailment for which a physician was consulted, while here the plaintiff waived the 
privilege and invited disclosure. The fact that in those cases the plaintiff claimed 
the benefit of a privilege accorded by law, could, it is plain, not change the effect 
of a misrepresentation or shift the burden of showing that the mfsrepresentation 
was material. The only distinction, then, between those cases and the present case 
is that here the nature of the ailment is disclosed, while there it rested upon infer- 
ence. The rule of law to be applied is the same in both cases. That rule is that 
where an applicant for insurance withholds information called for by question in 
an application blank, concerning medical advice for ailments which are not “mere 
temporary disorders, having no bearing upon general health. The inquiry wae 
not to be passed over as trivial. It was made material to the risk.” Anderson 
v. ZEtna Life Ins. Co., 265 N.Y. 376, 380, 193 N.E. 181, 182. 

[8] The salient features of. the problem presented in this case are these: 
The insurance company did not agree that a jury might decide what risks the 
company should accept. It reserved that choice to itself, and in order to determine 
whether in a given case it should exercise that choice, it required certain informa- 
tion of each applicant. Here the applicant gave erroneous information, and the 
insurance company acted upon the information it received. If the truth had been 
disclosed, it might perhaps have rejected the application or it might have accepted 
it. No person can say with any degree of certainty what action it would have 
taken, but it cannot be doubted that the erroneous statement deprived the company 
of its freedom of choice and that it acted upon a statement of facts which did 
not exist and if the truth had been disclosed, it might, reasonably, have acted dif- 
ferently. It follows then that the representation was material as matter of law. 

[9] Nothing said in this opinion should be construed as an approval of any 
argument that because the company by asking questions signifies that it will 
consider the answers in determining whether to issue the policy, it follows that any 
misrepresentation in the answer, however innocently made, is material as matter 
of law. To correct the misunderstanding apparent in the opinion 6f Finch. |.. 
collate, though with new italics, what has been previously said on that point in this 
opinion, Misrepresentation in an answer, by affirmation of an untruth or by 
suppression of the truth, is material where it “substantially thwarts the purpose 
for which the information is demanded and induces action which the insurance 
company might otherwise not have taken.” The test is whether “failure to state 
the truth where there was duty to speak prevented the insurance company from 
exercising its choice of whether to accept or reject the application upon a disclos- 
sure of all the facts which might reasonably affect its choice.” The question 1 
“not whether the company might have issued the policy even if the information 
had been furnished; the question in each case is whether the company has been 
induced to accept an application which it might otherwise have refused.” 

There has never been any contention, dictum, or decision in this court that 
if an insurance company evinces interest in the subject, it thereby becomes material 
and no such contention is made in this opinion. The inquiry is “made material to 
the risk. The insurer so determined and it was not for the insured to pass it 
oyer as trifling” (Jenkins v. John Hancock Mut. Life Ins. Co., 257 N.Y. 289, 293, 
178 N.E. 9, 10); but innocent failure to give true answer to the “material” inquiry 
is itself material only where it “defeats or seriously interferes with the exercise 
of such a right [i. e., to accept or reject the application].” Such a misrepresenta- 
tion cannot defeat or seriously affect the insurance company’s right to reject the 
application where a disclosure of all the facts could not “reasonably” affect the 
choice of the insurer. Thus though the formulation of the test is somewhat dif- 
ferent from that approved in Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank 
& Trust Co. (C.C.A.) 72 F. 413, 38 L.R.A. 33 and Mutual Life Ins. Co. v. Ontario 
Metal Products Co., [1925] App.Cas. 344, the test is essentially the same. Under 
each test, materiality is a matter of degree and a misrepresentation through 
-concealment of a fact in regard to a condition of health or physicians consulted, 
is material where it appears that a reasonable insurer would be induced by the 
misrepresentation to take action which he might not have taken if the truth had 
been disclosed. 

In Mutual Life Ins. Co. v. Ontario Metal Products Co., supra, which is said 
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to be precisely in point, it appeared that the misrepresentation consisted in failure 
to disclose treatment for a temporary disorder which was not a disease, did not 
cause the applicant to lose a single day of work and was due only to overwork 
or lack of exercise. As said earlier in this opinion, the rule in this state is that 
where an applicant for insurance withholds information called for by questions in 
an application blank concerning medical advice for ailments which are not “mere 
temporary disorders, having no bearing upon general health. The inquiry was 
not to be passed over as trivial. It was made material to the risk.” Anderson vy. 
Etna Life Ins. Co., supra. In all the cases cited in the opinion of Finch, J., or in 
the brief of the respondents, the misrepresentation either did not refer to health 
or medical treatment, or referred to “mere temporary disorders, having no bearing 
upon general health.” None of them are inconsistent with what was said in the 
Anderson Case or is said in this opinion. 


The judgments should be reversed and the complaints dismissed, with costs 
in all courts. 




















































PRODOVSKY v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. Dec. 11, 1936. 
293 New York Supplement 656. 
MEDICAL TREATMENT. 

Plaintiff Aeld not entitled to recover on policy if answers to questions as to 
whether applicant had received medical advice during preceding five years or 
had been treated for certain enumerated diseases were false, since answers were, 
as a matter of law, material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 
Action by Celia Prodovsky against the New York Life Insurance Company. 
From a judgment of the Municipal Court of the City of New York, Borough of 


Manhattan, First District, entered upon the verdict of the jury in favor of plaintiff, 
defendant appeals. 


Reversed, and complaint dismissed. 

Argued November term, 1936, before Lydon, Levy, and Hammer, JJ. 

Louis H. Cooke, of New York City (Ronald B. Swinford, of New York 
City, of counsel), for appellant. 

Samuel Witte, of New York City, for respondent. 

Per Curiam. 

The answers to the questions as to whether the appellant had received medical 
advice during the preceding five years or had been treated for certain enumer- 
ated diseases are as a matter of law material to the risk, and, if false, plaintiff 
cannot recover. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, 
with costs. All concur. 





FRIEDMAN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. March 5, 1937. 
293 New York Supplemental 757. 
BURDEN OF PROOF. 

In action against insurance company to recover earnings under contract of 
employment based an alleged ambiguity respecting charge for lapses on industrial 
policies which plaintiff had not originally procured, burden was on plaintiff 
to establish ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

Appeal from Appellate Term. 

Action by Jack Friedman against the Metropolitan Life Insurance Company. 
From a judgment of the Appellate Term affirming a judgment of the City Court 
of the City of New York in favor of the plaintiff, the defendant appeals by per- 
mission, 

Reversed and complaint dismissed. 
Argued before Lazansky, P. J., and Hagarty, Davis, Johnston, and Close, JJ. 
Dean Potter, of New York City, for appellant. 
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Milton N. Rosenthal, of New York City (Milton L. Epstein, of New York 
City, on the brief), for respondent. 

Per Curiam. 

The action was brought in the City Court of the City of New York, County 
of Queens, to recover earnings under a contract of employment. The City 
Court gave judgment in favor of the plaintiff. The appeal here is from an order 
of the Appellate Term affirming that judgment. 

Although the plaintiff-respondent claims to the contrary, the proof estab- 
lishes as a matter of law that there was a written contract between the parties. 
Even if it be assumed that the plaintiff’s cause of action is based upon an alleged 
ambiguity respecting the charge for lapses on industrial policies which he had 
not originally procured, he made no attempt to establish such ambiguity, as to 
which the burden was upon him. On the contrary, the defendant-appellant 
conclusively established by the poster contracts, and its rules and regulations, 
which were incorporated by reference in the written contract of employment, 
that the charges for lapsed policies were properly made and that the plaintiff 
had notice and actual knowledge of the imposition of such charges week by 
week, as well as in the quarterly statements furnished to him. Furthermore, he 
signed a contract of employment precisely similar to the original one some 
years after the original employment had commenced. Even assuming as cor- 
rect his claim that the poster contracts, which constitute the essence of the 
relationship between the company and its agents, were not conspicuously 
placed in the district office, the fact remains that he signed a statement in 
which he acknowledged, by reference, the existence of one of such poster con- 
tracts. Upon all of the proof we are of opinion that not only did the plaintiff 
fail to establish a cause of action, but that it is entirely devoid of merit. 

The order of the Appellate Term and the judgment of the City Court should 
be reversed on the law and the complaint dismissed, with costs in all courts. 

Order of Appellate Term affirming a judgment of the City Court of the City 
of New York, County of Queens, in favor of plaintiff, reversed on the law, 
judgment of the City Court reversed, and complaint dismissed, with costs in all 
courts. 


ZAHN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. - March 12, 1937. 
294 New York Supplement 17. 
2 BENEFICIARY, CHOICE OF. 

Insurer undertaking to choose beneficiary equitably entitled to life insur- 
ance under facility of payment clause must act in accordance with equitable 
principles, and not arbitrarily. 

(For ‘other cases, see Insurance, Dec. Dig. § 583[2].) 

3. BENEFICIARY, DESIGNATION OF. 

Where insured signed request on insurer’s form that party who had taken 
out life policies and paid premiums thereon should be made beneficiary, such 
party, who had agreed with agent that insurance should be paid to her, held 
entitled to insurance rather than City Welfare Department to which insurance 
had been paid by insurer pursuant to statute after city had buried insured (Pub- 
lic Welfare Law, § 129). 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Appellate Term, Second Department. 

Action by Lena Zahn against the Metropolitan Life Insurance Company. 
From an order of the Appellate Term, Second Department, entered May 22, 
1936, affirming a judgment of the Municipal Court, Borough of Brooklyn, Sec- 
ond District, entered January 28, 1936, for plaintiff, defendant appeals by leave 
of the Appellate Division granted October 5, 1936. 

Affirmed. 

Argued before Lazansky, P. J., and Hagarty, Davis, Johnston, and Close, JJ. 

Charles B. La Voe, of New York City, for appellant. 

Irving L. Berg, of Brooklyn, for respondent. 

Per Curiam. 

The appeal is by permission of this court from an order of the Appellate 
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Term, Second Department, affirming a judgment for plaintiff in the Municipal 
Court. She there recovered about $200 the amount, payable on two policies of 
insurance containing a “facility of payment” clause. The insured had lived a 
considerable portion of the time in the family of the plaintiff, and was a friend 
of her late husband and herself. He had limited earning capacity and to a cer- 
tain extent the plaintiff provided for his support. The insured had no property 
and no known relatives. Plaintiff, solicited by defendant’s agent, took out pol- 
icies for the principal purpose of paying for the burial of the insured. At that 
time there was an agreement with the agent that if the plaintiff paid the pre- 
miums and held the policies the amount would be paid to her on the death of 
the insured. She paid the initial premium and continued to pay all the premiums. 
Later, the insured signed a request on a company form that the plaintiff be made 
the beneficiary. This not only indicated his selection of a beneficiary, but was 
tantamount to an assignment of the policy. 

{1] The insured died in a hospital, and as soon as the plaintiff learned of 
it she attempted to provide for his burial. The defendant did not pay promptly, 
and the insured was buried at the expense of the city. After the plaintiff had 
made her claim the company, with knowledge of the facts, finally paid the amount 
due on the policies to the Welfare Department of the city, claiming to act 
under the provisions of section 129 of the Public Welfare Law. That section 
grants a preferred claim in the case when the estate of the assured is named 
as a beneficiary or no beneficiary is named. In this case no executor or admin- 
istrator had been appointed. Of course the section cannot destroy or defeat 
vested rights. 

[2] While it may be that in general one of the members of a class named 
in the “facility of payment” clause of such a policy has no claim against the 
company and no right to sue on the policy solely by reason of being a member 
of the class (McCarthy v. Prudential Insurance Co. of America, 224 App.Div. 
350, 231 N.Y.S. 124; Id., 252 N.Y. 459, 463, 169 N.E. 645), such right may be 
acquired in the course of dealing with the ‘insured and the company by agree- 
ment, by assignment or election of the insured of his beneficiary recognized 
expressly or impliedly by the company, and by payment of premiums under cir- 
cumstances which make the claimant “equitably entitled” to receive payment of 
the amount of the policy or a definite part thereof. If the company undertakes 
the duty to make choice of a beneficiary “equitably entitled to the same,” it 
must act in accord with equitable principles and not arbitrarily. Shea v. United 
States Industrial Ins. Co., 23 App.Div. 53, 48 N.Y.S. 548; Foryciarz v. Prudential 
Insurance Co. of America, 95 Misc. 306, 158 N.Y.S. 834, affirmed 177 App.Div. 
952, 164 N.Y.S. 1092; Zornow v. Prudential Insurance Co., 210 App.Div. 339, 
206 N.Y.S. 92. 

[3] The payment made by the defendant in this case was not justified under 
the facts here disclosed. he rights of the plaintiff had become reasonably 
well fixed before those of the welfare officials arose. There would have been 
no insurance if plaintiff had not paid the premiums under the agreement that 
payment would be made to her. Her rights are superior, and should have been 
recognized. 

The order should be affirmed, with costs. 

Order of Appellate Term affirming a judgment of the Municipal Court of 
the City of New York, Borough of Brooklyn, unanimously affirmed, with costs. 


BOSEMAN v. OHIO STATE LIFE INS. CO. No. 164. 
Supreme Court of North Carolina. March 17, 1937. 
100 Southeastern Reporter 225. 
AGENCY FOR INSURED. 


Beneficiary held entitled to recover on life policy, notwithstanding premium 
for month during which insured died had not been paid to insurer, where insured, 
in accordance with insurer’s instructions, had made arrangements with his 
employer to pay premiums, and employer was ready to pay premium to agent 
who had theretofore collected premiums but who had left insurer’s employment, 
and where neither agent nor insurer notified insured nor employer that agent 
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had left and that premium should be paid direct to insurer or to agent’s suc- 
cessor. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

Appeal from Superior Court, Halifax County; W. C. Harris, Judge. 

Action by Annie H. Boseman against the Ohio State Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

No error. 

This is an action to recover on a policy of insurance issued by the defend- 
ant on the life of Aubrey H. Boseman, who died on October 21, 1935. 

The policy was issued on March 26, 1935. The premiums were payable on 
the first day of each month, and on the payment of each monthly premium the 
policy was continued in force for the succeeding month. 

It was admitted by the defendant that the plaintiff as beneficiary of the 
policy is entitled to recover of the defendant the sum of $600, if the policy was 
in force at the death of the insured on October 21, 1935. 

The issue submitted to the jury was answered as follows: “Was policy No. 
67113 in force at the time of the death of Aubrey H. Boseman? Answer, Yes.” 

From judgment that plaintiff recover of defendant the sum of $600, with 
interest from October 23, 1935, and the costs of the action, the defendant 
appealed to the Supreme Court, assigning as error the refusal of the trial court 
to allow its motion for judgment as of nonsuit at the close of all the evidence, 
and the peremptory instruction of the court to the jury. 

Battle & Winslow, of Rocky Mount, for appellant. 

Per Curiam. 

It is admitted by the defendant that all the evidence at the trial of this 
action showed that the policy sued on was in force from the date of its issu- 
ance to October 1, 1935. The defendant contends that there was no evidence 
tending to show that the premium due on the policy on October 1, 1935, was 
paid by the insured, and for that reason, under its terms the policy was not in 
force at the death of the insured on October 21, 1935. This contention cannot 
be sustained. 

All the evidence showed that in accordance with the instructions of a gen- 
eral agent of the defendant, approved by the defendant, the insured had made 
arrangements with his employer for the payment of the premium due on Octo- 
ber 1, 1935, and that on that day the employer was ready, willing, and able to 
pay the premium. The agent of the defendant who had theretofore collected 
the monthly premiums due on the policy, failed to call on the employer on Octo- 
ber 1, 1935. This agent left the employment of the defendant during the month 
of September, 1935. Neither the agent nor the defendant notified the insured, 
or his employer, that the said agent had left the employment of the defendant, 
or that the insured would be required to pay the premium due on October 1, 
1935, direct to the defendant or to the successor of the agent who had thereto- 
fore collected the monthly premiums. The employer of the insured testified 
that he had in hand on October 1, 1935, the money to pay the premium due on 
that day, and would have paid the premium, if the agent of the defendant had 
called for the money, in accordance with the arrangement made with him by 
the insured and the agent of the defendant. 

In Lindley v. A®tna Life Ins. Co., 209 N.C. 116, 182 S.E. 712, the renewal 
premium required to keep the policy in force was not paid, or tendered, 
to the defendant until after the death of the insured. It was held that the 
plaintiff could not recover on the policy, for the reason that it was not in force 
at the death of the insured. In the instant case, all the evidence showed that 
the premium due on October 1, 1935, was paid by the insured in accordance with 
the instructions of the defendant. The cases are distinguishable. 

The judgment in the instant case is affirmed. 

No error. 
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METROPOLITAN LIFE INS. CO. v. BRADBURY. No. 25630. 
Supreme Court of Oklahoma. Jan. 26, 1937. 
Rehearing Denied March 2, 1937. 
65 Pacific Reporter (2d) 433. 
3. PHYSICIAN’S CERTIFICATE. 

In action to recover benefits under group insurance policy, written statement 
signed by doctor and purporting to show result of examination of insured as to his 
diseases and ailments he/d error, where doctor did not testify in trial nor by deposi- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 318[1].) 

Syllabus by the Court. 

A fact in dispute between litigants cannot be proven by written statement pre- 
pared and signed by disinterested parties prior to trial; the admission of such hear- 
say evidence, over proper objections, may constitute reversible error. 

Appeal from District Court, Ottawa County; Dennis H. Wilson, Judge. 

Action by Samuel Bradbury against Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded for new trial. 

Mason, Williams & French, of Tulsa, for plaintiff in error. 

E. G. Avery, D. H. Cotten, and Marshall W. Hinch, all of Miami, for defendant 
in error. 

WELCH, Justice. 

In the trial court the plaintiff, Samuel Bradbury, commenced this action in 1933 
to recover benefits under a certain group insurance policy. The chief question in 
issue was whether the plaintiff became totally and permanently disabled by disease 
and bodily infirmities prior to November 30, 1929, and while he was in the employ 
of the Federal Mining & Smelting Company. The mine at which plaintiff was 
employed shut down on November 30, 1929, and thereafter the plaintiff was not in 
the employ of that mining company. 

The trial resulted in a verdict and judgment in favor of plaintiff. The defend- 
ant appeals and presents various specifications of error. 

An important question is whether the trial court erred in admitting in evidence, 
over proper objections, a certain document referred to as a clinic card, and a certain 
written statement signed by Dr. A. W. Heffleman, 


[1, 2] The clinic card dated October 24, 1928, purports to be signed by F. O. 
Merriweather, Surgeon United States Bureau of Mines, and indicates that on 
October 24, 1928, he examined the plaintiff, Bradbury, and purports to set out in 
detail the physical condition of Bradbury as to disease and ailments, containing the 
recommendation of removal to high dry climate and to return for examination in one 
year. This document was admitted in evidence upon the testimony of a witness that 
he could identify the signature of F. O. Merriweather, but Dr. Merriweather did 
not testify in the trial nor by deposition. 

[3] The written statement signed by Dr. Heffleman was dated Grove, Okl., 
December 10, 1932, was addressed “to whom it may concern,” and purported to show 
the result of an examination of the plaintiff made that day as to his diseases and ail- 
ments, and further statements by way of opinion as to the length of time the plain- 
tiff had been afflicted with tuberculosis. But Dr. Heffleman did not testify in the 
trial nor by deposition. 

The defendant expressly admitted that it received proof of plaintiff's claim. 

We must conclude that these two documents were inadmissible and the defend- 
ant’s objction thereto as being hearsay evidence should have been sustained. The 
plaintiff suggests that the error in admitting these documents should be held to be 
harmless, but in view of the fact that this evidence touched a controlling primary 
issue in the case, and there was no other positive testimony or evidence touching 
this controlling primary issue, we would not be justified at all in saying that this 
evidence did not prejudice the rights of the defendant. Cosden Oil & Gas Co. v. 
Moss, 177 Okl. 603, 61 P.(2d) 553. 

In the trial one physician did testify as a witness; he testified that he examined 
the plaintiff in December, 1932, and that he was then suffering from pulmonary tuber- 
culosis of long standing, but he made no effort to specify the length of time. He 
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had never seen the plaintiff before and did not testify as to the plaintiff’s condition 
on or before November 30, 1929, nor did he express his opinion as to the plaintiff's 
condition prior to the time plaintiff left the employment of the mining company. 

The plaintiff’s two sons testified that he had done no work since his employ- 
ment with the mining company, but there is nothing in their testimony tending to 
show that plaintiff became totally and permanently disabled by disease or ailment 
prior to the termination of his employment by the mining company. 

Several of the plaintiff's neighbors testified at the trial in December, 1933. The 
general effect of their testimony was that at that time the plaintiff was seriously 
afflicted, but they did not know and did not purport to testify as to what his 
condition was while he was employed by the mining company. 

In view of the whole record, we conclude that the trial court committed rever- 
sible error in admitting the documentary evidence objected to, and the judgment is 
reversed and the cause remanded for a new trial. 

Osborn, C. J., and Phelps, Corn, and Hurst, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. DUKE. No. 25732. 
Supreme Court of Oklahoma. Jan. 26, 1937. 
Rehearing Denied March 9, 1937. 
65 Pacific Reporter (2d) 484. 
1, AGENT FOR INSURER. 

Financial secretary of beneficial association in collecting, receipting for, and 
transmitting monthly dues of members, held agent of association and not of insured. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. AGENCY. 

Failure of financial secretary of beneficial association to call at bank for collec- 
tion of premiums on life policy according to custom held not to work automatic 
suspension of insured, where dues and assessments would have been paid at bank 
if they had been called for as they became due. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Syllabus by the Court. 

1. Under the facts herein the “financial secretary” of the Sovereign Camp of 
Woodmen of the World, in collecting, receipting for, and transmitting the monthly 
dues of the members, was acting as the agent of the Sovereign Camp, and not as 
the agent of the insured. 

2. The conditions of the policy provided that the insured would be automatically 
suspendid if dues and assessments were not paid before the last day of each month 
but did not designate a place where such dues and assessments were to be paid. It 
was the custom of the agent to call at a definite place and he always received such 
dues and assessments there. Held, insured was justified in relying on the agent’s 
custom, and his neglect or omission to call for the dues and assessments for the 
current month, according to custom, without notice to the insured, worked no 
automatic suspension of the insured, where the uncontradicted evidence discloses 
that the dues and assessments would have been paid at the customary place if they 
had been called for as they became due. 

3. It is not error to refuse instructions on issues raised by the pleadings, where 
they are not supported by competent evidence. 

Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action by Mettie Duke against the Sovereign Camp of the Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Stuart, Bell & Ledbetter, of Oklahoma City, for plaintiff in error. 

Foster & Roper, and Herman Merson, all of Oklahoma City, for defendant 
in error, 

Hurst, Justice. 


This is an action on a life insurance policy issued by the defendant to Jasper W. 
Dukes providing for payment of $1,000 to his wife, the plaintiff herein, in the event 
of his death. The evidence disclosed that from June, 1928, until September 1, 1931, 
it was the custom of J. R. Chesbro, camp clerk of the defendant at Heber Springs, 
Ark., to call at the bank and there collect from the cashier the monthly dues, giving 
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a receipt therefor, it being agreed that insured would keep on deposit in said bank 
sufficient money for this purpose. About 1929 Chesbro was designated “financial 
secretary” and in lieu of salary, he received a certain amount of the dues he collected. 
He was placed under bond to the Sovereign Camp for the faithful performance 
of his duties, which were to collect, receive, and transmit to the defendant dues and 
assessments. From September 1, 1931, until January 25, 1932, when the insured died, 
Chesbro failed to call at the bank for the dues, although there was at all times 
sufficient money on deposit with the bank, and the policy was canceled in October, 
1931. Neither the insured nor the plaintiff had any knowledge that the dues had not 
been called for and paid according to custom. There was a conflict in the testimony 
as to whether Chesbro called at the bank for the money, and the court submitted 
that issue to the jury under proper instructions. The jury returned a verdict for 
plaintiff for $980.55, on which judgment was rendered. From an order overruling 
motion for new trial, this appeal was taken. 

The policy sued on stipulated that the constitution and by-laws of the defendant 
should form a part of the agreement. These laws provided for the automatic 
suspension of a member and rendering void his policy if the monthly dues were not 
paid during the current month. There were no provisions, however, specifying the 
method or place for collecting these dues. 

The first contention is that, under the constitution and by-laws, knowledge of 
which is imputed to the insured, the member will be suspended if dues are not paid 

- as provided, and these provisions cannot be waived by the camp clerk or financial 
secretary without the knowledge and consent of the Sovereign Camp. 

[1, 2] The case of Sovereign Camp, W. O. W. v. Booker (1923) 93 Okl. 139, 
219 P. 931, involving the same lodge, is decisive of this point. Under the rule 
adopted in that case, Chesbro, in collecting, receipting for, and transmitting the 
dues, was acting as the agent of the Sovereign Camp, and not as the agent of the 
insured, To the same effect is Sovereign Camp, Woodmen of the World v. Chaffer 
(1923) 92 Okl. 41, 217 P. 353. In the absence of an express agreement as to the 
place at which the dues are to be paid the custom of the agent prevails, irrespective 
of actual notice to the principal, and the agent is under the duty to call at the usual 
time and place for the dues. The failure, neglect, or omission of the agent to per- 
form this duty is imputed to the Sovereign Camp and, under such circumstances, 
there cannot be an automatic suspension of the insured without demand and refusal 
or notice that the custom has been discontinued. There has been no waiver by the 
agent inasmuch as there were no provisions in the constitution, by-laws, or policy 
prescribing a definite place for payment. 

[3, 4] It is next urged by the defendant that the lower court committed 
reversible error in not instructing the jury to hold for the defendant if they found 
that plaintiff or insured knew, or should have known, of the default in payment of 
the dues. There was no evidence to support this issue. It was uncontradicted that 
neither plaintiff nor insured had any actual knowledge that the monthly payments 
were not being made as usual from September, 1931, until the death of insured. It 
was the custom of plaintiff and insured to get their bank statements by request only 
at irregular intervals of about every six months, and the last statement received in 
August, 1931, included receipts showing the policy to be in good standing. It is 
not reversible error for the trial court to refuse instructions on issues raised by the 
pleadings, where they are not supported by competent evidence. Guest v. Sham- 
burger (1926) 120 Okl. 164, 251 P. 97; Miller Bros. v. McCall Co. (1913) 37 Ok. 
634, 133 P. 183. 

It is also argued by the defendant that the instruction of the lower court was 
conflicting within itself. There is no merit in this contention. The instruction was 
correct under the authorities herein cited. 

Affirmed. 

Osborn, C. J., Bayless, V. C. J., and Busby and Gibson, JJ., concur. 


NATIONAL AID LIFE ASS’N v. STROUP et al. No. 25896. 
Supreme Court of Oklahoma. March 9, 1937. 
65 Southwestern Reporter (2d) 991. 
1. SOUND HEALTH. : 
In beneficiaries’ action on mutual benefit certificate, whether insured was in 
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sound health at time of executing certificate of good health to obtain reinstate- 
ment of benefit certificate held for jury (36 Okl.St.Ann. § 702). 

(For other cases, see Insurance, Dec. Dig. § 370.) 
2. TUBERCULOSIS. 

Fact that proof of death disclosed that insured died from tuberculosis held 
only prima facie evidence of that fact, and not conclusive of any disease suf- 
fered by insured at time of executing certificate of good health to obtain rein- 
statement of benefit certificate (36 Okl.St.Ann. § 702). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. TUBERCULOSIS. 

Phrase “good health,” as used in its common and ordinary sense by a per- 
son speaking of his own condition, undoubtedly implies a state of health unim- 
paired by any serious malady of which the person himself is conscious. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


4. GOOD HEALTH. 

Where insurer’s defense in action upon mutual benefit certificate was that 
insured was not in good health at time of executing certificate of good health 
to obtain reinstatement of certificate, insurer had burden of showing that insured 
was not in good health as that term is defined by Supreme Court (36 OklI.St. 
Ann. § 702). 


(For other cases, see Insurance, Dec. Dig. § 370.) 


; Syllabus by the Court. 

1. Section 10631, O.S.1931 (36 Okl.St.Ann. § 702), authorizes mutual benefit 
associations to issue benefit certificates upon the warranty of the applicant that 
the answers and statements to the questions as to the conditions of health of the 
applicant and all other representations made in the application for the benefit 
certificate are true and are to be used as the basis and consideration upon which 
said certificate is issued. 

2. The fact that the proof of death of the insured disclosed that insured died 
with tuberculosis is only prima facie evidence of that fact, and is not conclusive 
of any disease suffered by the insured at the time the warranty as to good 
health was executed. 

3. The phrase “good health,” as used in its common and ordinary sense b 
a person speaking of his own condition, undoubtedly implies a state of health 
unimpaired by any serious malady of which the person himself is conscious. He 
does not mean that he has no latent disease of which he is wholly unconscious. 
Greenwood v. Rayal Neighbors, 118 Va. 329, 87 S.E. 581, Ann.Cas. 1918D, 1002. 

4. The burden was upon the insurance company to show that the insured 
was not in good health as the term is defined by the Supreme Court of this state. 

Appeal from District Court, Hughes County; Geo. C. Crump, Judge. 

Action by Walter A. Stroup and another against the National Aid Life 
Association. Judgment for plaintiffs and defendant appeals. 

Affirmed. 

Warren & Warren, of Holdenville, and Snyder, Owen & Lybrand, of Okla- 
homa City, for plaintiff in error. . 

Anglin & Stevenson and Vernon Roberts, all of Holdenville, for defendants 
in error. 

Corn, Justice. 

The plaintiffs’ action was founded upon a mutual benefit certificate issued 
by the defendant company to Bertha Stroup, the plaintiffs being the beneficiaries 
therein. The defendant set up as an affirmative defense that the policy had 
lapsed on the 25th day of February, 1931, for nonpayment of the February 
assessment called on February 10, 1931; that thereafter on March 3, 1931, the 
deceased executed a certificate of good health and was reinstated on March 
24, 1931, remaining in good standing until the time of her death on December 
27, 1932. That in said certificate she warranted that she was in sound health, 
free from acute or chronic ailment of any kind, and that during the last six 
months she had neither consulted, nor been under the care of, a physician; that 
at the time the certificate of good health was executed she was suffering from 
tuberculosis and that she had consulted and been under the care of a physician 
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within six months prior to the execution thereof; that said statements were 
false and constituted a breach of warranty and that by reason thereof said pol- 
icy had not been in force since March 24, 1931. Tender was made of the pre- 
miums paid since said date. 

To this answer the plaintiffs filed a reply in the form a general denial, 
admitting that the assessment of February, 1931, had not been paid promptly, 
as the check given therefor had been dishonored, but that immediately upon 
notice of nonpayment of the check the assessment was paid and that therefore 
the defendant was estopped to claim a forfeiture; and further specifically deny- 
ing that the intestate was suffering from any illness or disease at the time of 
the execution of the certificate of good health. 

The cause was tried to a jury, which rendered a verdict for the plaintiffs 
in the sum of $2,500, the full amount of the certificate. Judgment was rendered 
by the court upon the verdict, and for the reversal of said judgment the defend- 
ant brought this appeal. The parties will be referred to herein as plaintiffs and 
defendant, respectively, in the same order as they appeared in the trial court. 

The defendant requested certain peremptory instructions to the jury based 
upon alleged breaches of warranty as serena but these were refused by the 
court; and upon this the defendant predicates its contention of error. 

The defendant is a mutual benefit association, operating under the laws of 
the state of Oklahoma, and the contract sued on in this case is governed by 
section 10631, O.S. 1931 (36 Okl.St.Ann. § 702), providing, among other things, 
that “benefit certificates may be issued upon the warranty by the applicant 
that the answers and statements to the questions as to the conditions of health 
of the applicant and all other representations made in the application for a bene- 
fit certificate are true and are to be used as the basis and consideration upon 
which said benefit certificate is issued.” 

[1] Inasmuch as section 10631, O.S. 1931 (36 Okl.St. Ann. § 702), makes the 
statements of the applicant warranties, the vital and controlling question in this 
case is: Was the insured in sound health at the time she executed the certificate 
of good health which is the basis and consideration upon which the benefit cer- 
tificate was reinstated, and particularly did the insured have tuberculosis at that 
time? These are questions of fact for determination by the jury under proper 
instructions by the court. 

The burden of showing that the insured was not in good health at the time 
the certificate of good health was executed and the policy, or benefit certificate, 
was reinstated, was for the defendant to prove to the satisfaction of the jury. 
Duncan Life & Accident Association v. Ross, 174 Okl. 389, 50 P.(2d) 690. 

[2] The fact that the proof of death of the insured disclosed that insured 
died with tuberculosis is only prima facie evidence of that fact, and is not con- 
clusive of any disease suffered by the insured at the time the warranty as to 
good health was executed. Duncan Life & Accident Ass’n vy. Ross, supra. 

It appears from the evidence that about a year prior to the execution of the 
good health certificate and the reinstatement of the insurance the insured 
developed symptoms of lung trouble and made a trip to El Paso, Tex., for her 
health. She did not enter a sanitarium nor take treatments for tuberculosis, 
but stayed there about two months and fully regained her health and strength. 
At the time she signed the certificate she was enjoying good health and had 
not been treated for any ailment of any kind by any physician during the six 
months next prior thereto, although she had been examined by Dr. Harrison 
during that time and found to be in good health and free from any symptoms 
of tuberculosis. She was doing her own housework, laundry, keeping a boarder, 
working in her garden and tending her flowers in the yard, and had gained in 
weight several pounds above her normal weight. So far as the evidence shows, 
she acted in good faith in the execution of said certificate of good health. Sev- 
eral months later, however, she contracted a severe case of influenza which 
amestee her lungs and eventually developed into tuberculosis from which she 

ied. 

[3] This court, in commenting upon the phrase “good health,” has quoted 
with approval in a number of cases from the case of Greenwood v. Royal 
Neighbors, 118 Va. 329, 87 S.E. 581, 583, Ann.Cas.1918D, 1002, as follows: 

“The phrase ‘good health,’ as used in its common and ordinary sense by a 
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person speaking of his own condition, undoubtedly implies a state of health 
unimpaired by any serious malady of which the person himself is conscious. He 
does not mean that he has no latent disease of which he is wholly unconscious. 
If by the phrase ‘good health’ an insurance company desires to exclude every 
disease, though latent and unknown, it must do so by distinct and unmistakable 
language. * * * 

“It is doubtless competent for a life insurance company, in its policies, to 
take the expression ‘good health’ out of its common meaning and make it 
exclude every disease, whether latent and unknown or not (assuming that any 
person would ever accept a policy of that kind), but it must do so in distinct 
and unmistakable language. The mere statement by a party that he fully war- 
a. himself to be in good health is not sufficient.” Sovereign Camp, W. O. 
W., Brown, 94 Okl. 277, 221 P. 1017; Mid-Continent Life Ins. Pe v. House, 
156 Oki. 285, 10 P.(2d) 718; National Life & Accident Ins. Co. v. Wicker, 171 
Okl. 241, 43 P.(2d) 50, 100 A.L.R. 357 

[4] In the case at bar the question of good health of the insured was submit- 
ted to the jury under proper instructions by the court. The burden was upon 
the insurance company to show that the insured was not in good health as the 
term is defined by the Supreme Court of this state, and the verdict of the jury 
in this case to the effect that the defendant failed to meet that burden. There is 
competent evidence in support of the plaintiffs’ theory that the insured was in 
good health at the time of the execution of the certificate of good health, as 
defined by former decisions of this court. 

Finding no reversible error in the judgment of the trial court, the judgment 
is affirmed. 

Osborn, C. J., Bayless, V. C. J., and Welch, Gibson, and Hurst, JJ., concur. 

Riley, Busby, and Phelps, JJ., absent. 


PRUDENTIAL INS. CO. OF AMERICA v. MOSLEY. No. 26593. 
Supreme Court of Oklahoma. 
Rehearing Denied March 23, 1937. 
66 Pacific Reporter (2d) 35. 
1. INCONTESTABILITY. ; 

Clause of disability policy providing that policy should be incontestable after 
one year from date of issue except for nonpayment of premium rendered policy 
incontestable after lapse of one year on any ground except that of nonpayment of 
premium, if policy was kept in force for one year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. CONSTRUCTION, 

Insurance policy is a mere contract between parties and must be construed by 
usual rules governing construction of contracts, except that in case of doubt, policy 
must be construed strongly in favor of insured and against insurer (15 Okl.St.Ann. 
§§ 154, 155, 157, 159, 166, 168). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CONSTRUCTION. 

Disability policy in suit held required to be construed as a whole, and if such 
construction be reasonable, to receive that construction which would give effect to 
every part of the policy (15 Okl.St.Ann. §§ 154, 155, 157, 159, 166, 168). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INCONTESTABILITY. 

Life policy containing provisions that it shall be incontestable after specified 
time cannot be contested by insurer on any ground not excepted in such provision. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INCONTESTABILITY. 

Provision in insurance contract limiting time in which insurer may take advan- 
tage of certain facts that might otherwise constitute good defense to liability is valid 
and precludes every defense to policy other than defenses excepted in provision 
itself. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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6. INCONTESTABILITY. 

In action on disability policy which was incontestable after one year on any 
ground except that of nonpayment of premium and which contained clause waiving 
payment of premiums after total disability if it occurred after payment of first 
premium and before insured’s sixtieth birthday, evidence showing that total disability 
did not occur between such dates held admissible, where premiums had not been 
paid for many months before insured’s death, since if total disability occurred before 
payment of first premium; that was a good defense. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Osborn, C. J., and Riley, J., dissenting. 

Syllabus by the Court. 

1. The incontestable clause of a policy of insurance which provides “This policy 
shall be incontestable after one year from its date of issue, except for the non-pay- 
ment of premium,” renders the policy incontestable after the lapse of one year from 
its date, on any ground except that of nonpayment of premium. 

2. When an insurance policy provides that further premiums will be waived if 
total disability occurs after the payment of the first premium and while the policy is 
in full force and effect and before the anniversary date of the policy nearest insured’s 
sixtieth birthday, and it is claimed by the beneficiary that the policy was kept in 
force after payment of cash premiums ceased, by said premium waiver clause, 
evidence is admissible to show that in fact the total disability occurred before and 
not after the payment of the first premium; and if the total disability did not occur 
after the payment of the first premium, it was not within the waiver clause and 
did not waive the payment of further premiums, and this defense may be urged 
notwithstanding the one-year incontestable clause providing that after one year the 
policy shall be incontestable on any ground other than nonpayment of premiums; and 
it was error to exclude such proffered evidence. 

Appeal from District Court, Kiowa County; Jno. P. Wilson, Judge. 

Action by Josie Mosley against the Prudential Insurance Company of America. 
From a judgment entered on an instructed verdict for plaintiff, defendant appeals. 

Reversed and remanded, with instructions, 

Geo. L. Zink, of Hobart, and Arch M. Parmenter, of Lawton, for plaintiff in 
error. 

R. Place Montgomery, of Hobart, for defendant in error. 

Per Curiam. 

In this opinion the parties will be referred to as they appeared in the trial court. 

This action was brought in the district court of Kiowa county, Okl., by Josie 
Mosley, plaintiff, against the Prudential Insurance Company of America, a corpora- 
tion, defendant, to recover the sum of $1,000 with interest, allegedly due on a 
policy of insurance written by the said company on the life of one Ivan E. Mosley. 

The defendant answered, denying any liability on said policy, and in its brief 
its defense is summed up in the following language : { 

“The defendant below contended that the total permanent disability of the 
insured was not covered and not the subject of the policy, in that such total per- 
manent disability existed before the payment of the first premium on such policy, 
end was not such as would tide over the period of nonpayment of premiums, and 
that the policy had lapsed for non-payment of premiums. * * * 

“In this case it was contended, and was the only defense urged, that the insured 
was suffering the total permanent disability that caused his death, long before the 
issuance of the policy or the payment of the first premium thereon, and it was evi- 
dence of this that the trial court denied.” 

The response of the plaintiff to the defense aforesaid is stated briefly and suc- 
cinctly in her brief as follows: “It was and is the simple contention of the plain- 
tiff sustained by the trial court in its judgment, that premiums having been paid for 
more than the incontestable period, and the insured being totally and permanently 
disabled prior to cessation of premium payments, and the disability provision of the 
policy waiving premiums upon such disability, that no contest could be made of 
liability under such policy, nor regarding the origin of such disability.” 

The policy on which this action is based was written by the defendant on the 
life of one Ivan E. Mosley and in it the plaintiff Josie Mosley was named as bene- 
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ficiary. The policy is very lengthy and we quote only the portions upon which the 

foregoing contentions of the parties are predicated. The pertinent portions read as 
llows : 

” “The disability benefits hereinafter specified will be granted by the Company if 

the Insured shall become totally and permanently disabled, from bodily injury or 

disease, to such an extent as to be incapacitated from engaging in any occupation 

for remuneration or profit, provided, 

“(c) That such total disability shall occur after the payment of the first 
premium on this Policy, while the Policy is in full force and effect, and before the 
anniversary date of this Policy nearest the sixtieth birthday of the insured. * * * ” 

“The Company will waive the payment of any premium or premiums, the due 
date of which, as specified in the Policy, shall occur after the commencement of 
such total continuous disability but in no event before a date more than one year 
prior to the date of receipt by the Company of said notice of disability.” 

“This Policy shall be incontestable after one year from its date of issue, except 
for non-payment of premium, but if the age of the insured be misstated the amount 
or amounts payable under this Policy shall be such as the premium would have 
purchased at the correct age.” 

The policy was dated on October 20, 1930, and in the trial court it was 
stipulated as follows: 

“That Ivan E. Mosley died on November 30, 1933; that proof of death was made 
in accordance with the terms of such policy; that the original policy sued on may 
be admitted in evidence on the part of the plaintiff. That monthly premium on said 
policy was the sum of $2.32, payable on the 20th day of each month after date the 
policy sued on was issued in every year during the continuance of the policy, and 
that the first premium of $2.32 was paid in advance at the time of the execution 
of the application; that the monthly premiums on such policy were paid to and 
including December 20, 1931, but that the monthly premium due January 20, 1932 was 
not paid, and that no subsequent premiums upon such policy were ever paid; and 
that such policy was never reinstated under any provision thereof, * * * 

“It is stipulated and agreed between the parties hereto that the insured Ivan E. 
Mosley, was permanently and totally disabled on or before December 20, 1931.” 

After plaintiff had introduced her evidence and rested, the defendant then 
sought to introduce testimony to sustain its sole defense that the insured became 
disabled prior to the date of the payment of the first premium which was paid at the 
time when the policy was written, on the theory that the disability did not occur 
within the period of time provided in the policy and therefore did not waive the pay- 
ment - premiums, and the policy was not in force at the time of the death of the 
insured. 

The trial court refused all tenders of such proof, and instructed a verdict for 
the plaintiff on the theory that the incontestable clause quoted supra, precluded the 
defendant from relying upon such defense. The verdict and judgment were entered 
on the court’s instruction, in favor of the plaintiff, and to reverse this judgment the 
case comes here on appeal. 

The motion for new trial and petition in error, as well as the briefs of both 
parties, are confined to the alleged error of the trial court in excluding the aforesaid 
testimony proffered by the defendant, and in instructing a verdict for the plaintiff. 

If, ‘in said respects, the trial court erred, the case must be reversed and 
remanded. If it did not err, it must be affirmed. 

The date of the policy under consideration is October 20, 1930. The one-year 
incontestable period expired October 20, 1931. All premiums falling due on the 
policy were paid up until January 20, 1932, the last premium having been paid on 
December 20, 1931, but paying up to January 20, 1932, a date beyond the expiration 
of the one year incontestable period. 

It is stipulated that the insured became totally disabled prior to December 20, 
1931, which last-mentioned date would be at a time when the premiums were paid 
up, and while the policy was in force; but it is not stipulated at what time prior 
to said date he became totally disabled. 

It is likewise agreed that the insured died on November 30, 1933. 

Under the plain terms of the policy, if the insured became totally disabled after 
the payment of the first premium on the policy and while it was in full force and 
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effect, and before the anniversary date of the policy nearest the sixtieth birthday 
of the insured, then no further premiums ever became due thereon, but such total 
disability had the effect of waiving all further premiums and said policy was in full 
force and effect at the time of the death of the insured, and the plaintiff had the 
right under the admitted facts, to recover on said policy. 

On the other hand, if, as contended by the defendant, the total disability did not 
occur after the date of the policy and the payment of the first premium, and if this 
fact would render the premium waiver clause inoperative, then clearly the policy 
expired on the 20th day of January, 1931, subject only to the 31 days grace period 
provided in the policy, and was not in effect on the date of the death of the insured. 

[1] The determination of whether or not the trial court erred in excluding the 
proffered testimony of defendant must he answered by determining the legal effect to 
be given to the incontestable clause of the policy which reads as follows: “This 
policy shai] be incontestable after one year from its date of issue except for non- 
payment of premiums, but if the age of the insured be misstated, the amount or 
amounts payable under this policy shall be such as the premium would have pur- 
chased at the correct age.” If this clause is to be given the construction for which 
the plaintiff contends, then under the facts as above stated, all defenses would be 
barred and the trial court correctly excluded the proffered testimony of the 
defendant. It seems to us that the language of the incontestable clause itself is 
very clear and explicit, and that if the policy was kept in force for one vear, there- 
after the only ground on which payment may be contested is for the non-payment 
of premiums. 

Now in this case there is no question but that the policy was kept in force for 
the time beyond the expiration of the one-year incontestable period, and to a date 
beyond the time when the insured became totally disabled. This was done by the 
payment of premiums in money. Now when the insured did become totally dis- 
abled, if such disability occurred within the time provided in the policy and continued 
down to the time of the death of the insured, no further premiums would be due 
on said policy; but this clearly presents for our consideration the question of 
whether or not the disability did occur within the period provided by the policy. 

If proof of the fact that total disability occurred prior to the date of the pay- 
ment of the first premium would have the effect of preventing the premium waiver 
clause from becoming operative at all, then it is clear that since the insured only 
paid the premiums up to January 20, 1932, while he did not die until November 30, 
1933, then the very defense against which the one-year incontestable clause is not a 
bar—that of nonpayment of premiums—is available. 

If the premiums were not either paid or waived, the policy expired.- It is agreed 
that the premiums were only paid to January 20, 1932. If the policy was kept in 
force thereafter, it was because the waiver clause became operative. Did it become 
operative at all, if the disability existed at the time when the policy was written 
and the first premium was paid? If it did not become operative in case the dis- 
ability then existed, then proof of this disability would really constitute proof of 
een of premiums, against which the one-year incontestable clause is of no 
avail. 

The determination of the trial court that the evidence that the disability existed 
when the policy was written was inadmissible, necessarily involved the decision by 
him that such proof would not prevent the premium waiver clause from becoming 
operative. 

[2] We think that an insurance policy is a mere contract between the parties and 
that it must be construed by the usual rules governing construction of contracts, 
except that in case of doubt it must be construed strongly in favor of the insured 
and against the insurer. Barnett v. Merchants’ Life Insurance Co., 87 Okl. 42, 208 
P. 271; Illinois Bankers’ Life Association v. Jackson, 88 Okl. 133, 211 P. 508. 

The parties had the right to stipulate the terms on which premiums would be 
waived. The policy being the language of the defendant company would be con- 
strued more strongly against it and in favor of the insured, if there was any doubt 
as to the meaning of the language used; but it occurs to us that the language here 
used is in no manner ambiguous. 

The policy provides, among other things, that in order that total disability may 
constitute a waiver of premiums, it must have occurred after payment of the first 
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premium, and we think that the trial court should have admitted the proffered 
testimony on the part of the defendant, for the purpose of showing that it did not 
so occur, 

We do not mean to hold that the proof that the insured was, at the time when 
the policy was, written and the first premium paid, suffering from the malady from 
which he later became totally disabled and thereafter died, would defeat recovery; 
but what we do hold is that proof that the insured was already totally disabled 
before the payment of the first premium would be admissible for the purpose of 
showing that the insured did not become totally disabled after the payment of the 
first premium and while the policy was in full force and effect, and that by reason 
thereof the premium waiver clause of the policy never became operative. 'f this 
clause did not become operative, then it necessarily follows that the premiums 
were not paid from January 20, 1932, down to the date of the death of the insured, 
and against this defense the incontestable clause is not available: 

[3] The insurance contract herein sued upon must be construed as a whole, 
and if such construction be reasonable, it must receive that construction which 
will give effect to every part of it. 

Sections 9465, 9467, 9462, 9463, 9474, and 9476 of the Oklahoma Statutes of 1931 
(15 OkLSt.Ann. §§ 157, 159, 154, 155, 166, 168), read as follows: 

“The whole of the contract is to be taken together, so as to give effect to every 
part, if reasonably practicable, each clause helping to interpret the others.” 

“9467. A contract must receive such an interpretation as will make it lawful, 
operative, definite, reasonable and capable of being carried into effect, if it can be 
done without violating the intention of the parties.” 

“0462. The language of a contract is to govern its interpretation, if the lan- 
guage is clear and explicit, and does not involve an absurdity.” 

“9463. When a contract is reduced to writing, the intention of the parties is to 
be ascertained from the writing alone, if possible, subject, however, to the other pro- 
visions of this article.” 

“9474. Particular clauses of a contract are subordinate to its general intent.” 

“0476. Repugnancy in a contract must be reconciled, if possible, by such an 
interpretation as will give some effect to the repugnant clause, subordinate to the 
general intent and purposes of the whole contract.” 

The language of the contract under consideration appears to be clear and 
explicit, and no repugnancy seems to occur in it. The portion of the contract setting 
forth the conditions on which total disability which waives payment of further 
premiums shall be effective, fixes the time of commencement as follows: “That 
such total disability shall occur after the payment of the first premium on the 
policy.” 

It likewise fixes the termination of the period, as follows: “Before the anni- 
versary date of this policy nearest the sixtieth birthday of the insured.” 

We think it would hardly be contended that if the total disability occurred after 
the age of sixty, that such disability would waive the necessity for further pre- 
mium payments, and we think that the same construction must be given to that 
portion of the same paragraph which fixes the beginning of the period during 
which the total disability must occur in order to waive the payment of further 
premiums; otherwise, this clause fixing the time limit is wholly meaningless. 

We hold that under the record in this case, that the fact that the malady which 
subsequently resulted in the total disability and later in the death of the insured, may 
have existed when the policy was written and the first premium paid, is not 
material, and that under the record in this case that would constitute no defense and 
the defendant would be precluded by the one-year incontestable clause from setting 
up any such defense; but the fact that total disability existed before the date of 
the payment of the first premium would preclude the possibility of its having arisen 
after the payment of the first premium, and it is necessary that such total disability 
must have arisen after the payment of the first premium in order that it may have 
the effect of waiving the payment of further premiums. 

We do not mean to hold that under proper pleadings and proof it could not be 
shown that the Insurance Company knew of the total disability and waived it by 


issuing the policy and by subsequently accepting premiums thereon, but there is no 
such question here presented. 
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[4, 5] Plaintiff in her brief quotes from the case of American Trust Co. v. Life 
Insurance Company, 173 N.C. 558, 92 S.E. 706, 708, as follows: “The modern rule 
is that a life insurance policy containing a provision that it shall be incontestable 
after a specified time cannot be contested by the insurer on any ground not excepted 
in that provision.” Plaintiff likewise quotes from the case of Indiana National Life 
Insurance Company v. McGinnis, 180 Ind. 9, 101 N.E. 289, 291, 45 L.R.A.(N.S.) 192, 
as follows: “It seems to be a well-recognized principle of insurance law that a 
provision in the contract of insurance limiting the time in which the insurer may take 
advantage of certain facts that might otherwise constitute a good defense to its 
liability on such contract is valid, and precludes every defense to the policy other 
than the defenses excepted in the provision itself.” 

In the case of Mutual Life Insurance Co. of New York v. Buford, 61 Okl. 158, 
160 P. 928, also cited by the plaintiff, this court quotes with approval and adopts the 
identical language of the Indiana court quoted supra. 

[6] We think that the above quotations correctly state the law, and we so hold. 
When we apply this holding to the case at bar, we find that the incontestable clause 
of the policy in question, by its own terms, is not a bar to the defense of the non- 
payment of premiums. It is admitted by both parties that the premiums were not 
paid for many months before the death of the insured. It then follows that the 
policy was not in force at the date of the death of the insured unless the premiums 
had been waived. Waiver simply amounts to payment in a different manner. 

Now when we look at the policy to see on what conditions the premiums were 
waived, we find in the outset the condition that the total disability, not the beginning 
of the illness, but the total disability, must have occurred after the payment of 
the first premium and before the sixtieth birthday of the insured, in order td waive 
payment. 

We think it is clear that we must determine whether or not the premiums were 
waived, in order to determine whether or not the premiums on the policy were paid 
by cash or waiver, so as to continue the policy in force, and as we have seen, the 
incontestable clause is not a bar to the defense of the non-payment of premiums. 

As we see it, the clause providing for the payment of premiums and the clauses 
providing for the waiver of premiums are inextricably interwoven in such manner 
that they must be construed together in order to determine whether or not the 
premiums have been paid by cash or waiver, so as to continue the policy in force; 
and it necessarily follows that proof is admissible to show whether or not the 
premiums were waived. Because, if they were not waived they should be paid, and 
if they were not paid by cash or waiver, the policy was not kept in force. 

No other construction will give effect to the whole contract. To give a para- 
mount effect to the incontestable clause, we must ignore wholly the clauses setting 
forth the terms under which the premiums are waived. 

If we may arbitrarily read out of this policy the specified beginning date of the 
period within which the disability must occur, in order to waive premiums, and read 
into it a different beginning date, then we may with impunity change any other 
term of the policy which does not suit our fancy, and if we may do this, we may 
write for the parties a whole new policy. 

If evidence may not be introduced to show whether or not the disability 
occurred within the period which would waive the premiums, then how are we to 
determine whether or not the nremiums were waived, how are we to determine 
whether or not they were paid in cash and by the waiver clause, so as to keep the 
policy in force? 

Payment and waiver being inextricably interwoven, proof for the purpose of 
showing that the total disability did not occur between the date of the payment of the 
first premium and the age of sixty, was admissible, as such defense comes within the 
exception contained in the incontestable clause of this policy, and the trial court 
erred in refusing to admit such proof. 

The case is reversed and remanded back to the trial court with instructions to 
proceed in accordance with this opinion. 

The Supreme Court acknowledged the aid of Attorneys Wm. G. Davisson and 
Stephen A. George in the preparation of this opinion. These attorneys constituted 
an advisory committee selected by the State Bar, appointed by the Judicial Council, 
and approved by the Supreme Court. After the analysis of law and facts was 
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prepared by Mr. Wm. G. Davisson and approved by Mr. Stephen A. George, the 
cause was assigned to a justice of this court for examination and report to the 
court. Thereafter, upon consideration, this opinion was adopted. 
Bayless, V. C. J., and Welch, Phelps, Corn, Gibson, and Hurst, JJ., concur. 
Osborn, C. J., and Riley, J., dissent. 


FELDERMAN et al. v. INTER-SOUTHERN LIFE INS. CO. 
Supreme Court of Pennsylvania. March 22, 1937. 


190 Atlantic Reporter 723. 
1. TERM INSURANCE. . 

Life policy which expressly provided that for first year insurance was “prelim- 
inary term insurance” and that policy should be continued as a whole life policy 
by payment of future premiums could not be construed as an ordinary life policy 
with reserve computed on a three-year basis so as to make cash value sufficient 
to extend until date of death of insured, the policy which had lapsed for nonpay- 
ment of premiums after policy had been in force for three years. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. RESERVE. 

Beneficiaries of life policy which provided that it was preliminary term insur- 
ance for first year and that insurance would be continued as a whole life policy 
by payment of future premiums, could not claim that policy should be continued 
as ordinary life policy with reserve computed on three-year basis on ground that 
insured applied for such policy, where insured in loan agreement contracted in 
express affirmance of provisions of policy in regard to extended insurance, and 
was thereafter bound by its terms. 

(For other cases, see Insurance, Dec. Dig. § 142.) 


Appeal No. 404, January term, 1936, from judgment of Court of Common 
Pleas No. 1, Philadelphia County, March term, 1931, ‘No. 11486; Joseph L. Kun, 
Judge. 

Assumpsit upon a life policy by Irene Felderman, trustee for Eugene B. 
Felderman, a minor, and another, against the Inter-Southern Life Insurance 
Company. From a judgment for defendant, plaintiffs appeal. 

Affirmed. 

. Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
arnes, JJ. 

Arthur S. Arnold and Harry Norman Ball, both of Philadelphia, for appel- 
lants. 

John G. Kaufman, of Philadelphia, for appellee. 

SCHAEFER, Justice. 

This is an action of assumpsit upon a life insurance policy in which the sole 
question raised is whether the policy was in force at the death of the insured on 
November 9, 1930. The court below determined that it was not and accordingly 
entered judgment for defendant. 

The policy had lapsed for nonpayment of premiums on September 15, 1930, 
after it.had been in force for three years. There was an outstanding loan against 
the policy of $107 which had been made by the company in July of 1930. 

!1] The policy states: “This insurance, for the first year, is preliminary term 
insurance, purchased by the whole or part of the premium to be received during 
the first policy year and in consideration of the premium therefor, this insurance 
shall be continued as a whole life policy, by the payment of future premiums as 
herein provided.” 

Under the heading, “Option on Surrender or Lapse,” it is provided: “If there 
be any indebtedness to the company, provided the policy shall have been in force 
for two full years, such indebtedness shall be deducted from the amount that 
would otherwise be available as a cash value, and the insured may, upon written 
request, have the remainder applied (a) to extend the insurance, without the right 
to loans for the full amount of the policy, less the indebtedness; or, (b) to procure 
a reduced amount of paid-up insurance payable at the death of the insured; or, 
(c) receive such remainder as a cash value.” It was further provided that, “If 
the insured shall fail to pay any premiums when due, or within the period of 
grace, and shall not have exercised any of the foregoing options, the Company, 
subject to the other conditions of the policy, shall grant the extended insurance 
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napepnenaes provided.” The insured never exercised any of the options available 
to him 

The policy in suit had a face value of $2,500. Under the schedule of cash 
values in the policy, the insurance at the time it lapsed had a cash value of 
$107.50. Deducting the loan of $107, the cash value would admittedly be insuffi- 
cient to carry the policy until the date of death. The actuaries agreed that if the 
policy was in fact a one year term policy and thereafter an ordinary life policy, 
the cash value named in the schedule is correct according to the accepted method 
of computing reserves, no reserve being set up for the first year. 

The appellants take the positioh that they are not bound by the cash values 
stated in the policy or by the quoted terms thereof, and contend that it should be 
construed as an ordinary life policy with the reserves computed on a three-year 
basis, which would make the cash value sufficient to extend the policy until the 
date of death. The difficulty with this position is that the contract expressly 
provides otherwise. “Where ‘language [in a policy of insurance] is clear and 
unambiguous it cannot be construed to mean otherwise than what it says.’ ” 
Urian v. Scranton Life Ins. Co., 310 Pa. 144, 151, 165 A. 21, 28. “These clear and 
unambiguous provisions leave no room for construction; the language of the 
policy is directly contrary to this contention, and it cannot be construed to mean 
a than what it says.” Judge v. Prudential Ins. Co., 321 Pa. 454, 458, 184 A. 
43, 545. 

This type of policy was before the federal court in Atlantic Life Ins. Co. v. 
Pharr (C.C.A.) 59 F.(2d) 1024, at page 1025, and the court held that the insured 
was bound by the cash values as stated in the policy, saying: “The true ground 
for criticism of this language is that the first year that the policy was in force 
was eliminated entirely from the calculation, as being a period of term insurance. 
*** However, this is a matter upon which the parties were free to contract.” 

The appellants’ argument would seem to be based upon the thought that while 
the insured made application for one policy of insurance, the appellee, by writing 
into the policy the provisions for term insurance, in fact issued to him two policies, 
one for term insurance and the other for ordinary life to begin at the expiration 
of the term insurance. From this it is argued that to give effect to the cash values 
stated in the policy it is necessary to hold that, “wherever the policy sued upon 
said two years, it meant one year; wherever the policy of insurance sued upon 
said three years, it meant two years and where the policy said ‘Continuous Pre- 
mium Life Policy,’ it meant only that it was a continuous premium life policy 
after the first year.” This view of the contract cannot prevail because it is opposed 
to the clear provisions thereof. The clause as to one year of term insurance was 
anne to enable the company to charge off all underwriting expenses during the 

rst year. 

[2] Furthermore, the insured, at the time the policy loan was made, signed a 
loan agreement, in which it was provided that, “if any premium on said policy 
is not paid when due, then, at the expiration of the period of grace for the pay- 
ment of said premium, this policy loan shall become due and payable and shall 
be paid by deducting the amount due thereon from the cash value of said policy 
and the balance only of said sum, if any, shall be applied to the purchase of 
extended insurance without the right to loans or surrender values, for the full 
amount of the policy, less the amount of the indebtedness. The period for which 
said insurance shall be extended or continued shall be computed in accordance 
with the method followed in calculating extended or continued insurance in said 
policy.” As President Judge McDevitt said, “In the loan agreement, therefore, 
the insured contracted in express affirmance of the provisions of the policy in 
regard to extended insurance and was thereafter bound by its terms in that respect 
whether he had previously been so or not.” 

The judgment is affirmed. 


COLAGIOVANNI v. METROPOLITAN LIFE INS. CO. et al. No. 7757. 
Supreme Court of Rhode Island. March 12, 1937. 
190 Atlantic Reporter 459. 
CONTRACT. 
An insurance contract is governed by the same rules as are applicable to con- 
tracts generally. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. FACILITY OF PAYMENT. 

Evidence that insurer issued industrial life policy payable to insured’s personal 
representative with facility of payment: clause in favor of insured’s relative, 
accepted premiums from such relative with information sufficient to put insurer 
on notice that relative believed policy was payable to him, and obtained policy 
from relative on death of insured through promise of insurer’s agent that benefits 
would be paid to relative held to authorize recovery by relative of amount of 
premiums paid by him, on payment of benefits to insured’s administrator. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 
3. RECOVERY OF PREMIUM. 


Where insurer which issued industrial life policy accepted premium of $1 
per week with knowledge that payment thereof was made under mistake, and 281 
weeks elapsed between date of issuance of policy and date of insured’s death, $281 
was proper amount of recovery. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Exceptions from Superior Court, Providence and Bristol Counties; Patrick 
P. Curran, Judge. 

Action by Nicola Colagiovanni against the Metropolitan Life Insurance Com- 
pany and another. On named defendant’s exception to a decision in favor of plain- 
tlt. 

Exception sustained, and case remitted, with directions. 

Benjamin Cianciarulo, of Providence, for plaintiff. 

Tillinghast, Morrissey & Flynn and M. Walter Flynn, all of Providence, for 
defendant. 

Capotosto, Justice. 

This is an action in assumpsit upon an industrial life insurance policy issued 
by the Metropolitan Life Insurance Company on the life of Eustachio Rossi. The 
plaintiff sued the company and the administrator of the estate of said Rossi. At 
the trial in the superior court a justice of that court, sitting without a jury, gave 
a decision for $359.60 in favor of the plaintiff. The case is before us on the 
exception of the defendant insurance company to this decision of the trial justice. 

The testimony shows that on July 15, 1929, Eustachio Rossi a distant relative 
of the plaintiff by marriage, who had received care and assistance from the plain- 
tiff and his wife for an extended period of time, came to the plaintiff’s house with 
an agent of the defendant insurance company, stating that he desired to make 
the plaintiff the beneficiary in an industrial life insurance policy to be taken out 
on his, Rossi’s, life. The plaintiff was illiterate and the father of seven children, 
the oldest of whom at that time was eight years of age. The insurance agent, 
in response to plaintiff's inquiry, informed him that the person who paid the 
premiums would be entitled to the proceeds of the policy. On July 29, 1929, the 
company issued a policy on Rossi’s life, with the usual facility of payment clause 
and payable to the executor or administrator of the insured. This policy and the 
premium book were delivered by the company to the plaintiff and remained in 
his possession until the death of the insured on December 19, 1934. The plaintiff 
paid all premiums, believing all the while that by the policy the insurance was 
payable to him on Rossi’s death. Upon the death of the insured, a representative 
of the company called upon the plaintiff and induced him to surrender the policy 
and the premium book, in return for a receipt of the company, upon the representa- 
tion that the plaintiff would receive the proceeds of the policy within about ten 
days. The company later paid the amount of the policy to the administrator of 
the insured’s estate. The plaintiff thereupon brought this action against the insur- 
ance company and the administrator. 

The declaration is in two counts, one on the policy and the other on the com- 
mon counts. The trial justice found as a fact that the plaintiff “met the representa- 
tive of the company and arranged for insurance on this particular policy which he 
understood would be payable to him by the terms of the policy, or paid to him 
by the exercise of the right of election of payment by the company.” He further 
found that the “plaintiff paid the premiums out of his own pocket and the com- 
pany knew he was paying the premiums and the company had been receiving these 
premiums for some time on the policy.” It is quite apparent from these findings 
of fact that the trial justice based his decision on the theory that there was no 
effective contract between the plaintiff and the company. He therefore gave his 
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decision for the plaintiff in the sum of $344, with interest, which sum he computed 
as the total amount of the premiums received by the company from the plaintiff. 

{1} An insurance contract is governed by the same rules as are applicable 
to contracts generally. The evidence in the instant case clearly establishes that 
the company did not issue the policy which this illiterate plaintiff understood 
he was to receive. It further establishes that he paid all the premiums under a 
mistake of fact, believing that the policy was payable to him; and that he had no 
notice of such mistake. 

On the other hand, the company had notice that he was paying the premiums 
and it had sufficient information to put it upon notice that he was paying them 
under such mistake. After the death of the insured, the company, with notice of 
these facts and that the plaintiff had held the policy and had surrendered it to 
the company’s agent on the latter’s promise that the insurance money would be 
paid to the plaintiff within a few days, paid it to the administrator, although it 
was authorized to pay it to the plaintiff under the facility of payment clause in 
the policy. There was no proof of laches on his part. 

2] On these facts, shown by the evidence, the case is clearly distinguishable 
from Monast v. Manhattan Life Insurance Co., 32 R.I. 557, 79 A. 932, which is 
strongly relied on by the defendant. They fully support the decision of the trial 
justice in favor of the plaintiff on the question of liability. 

[3] The trial justice, however, was in error as to the amount of the premiums 
paid. The premium called for by a policy and paid by the plaintiff was $1 a week. 
From an inspection of the exhibits in evidence, it appears that but 281 weeks 
elapsed between the date on the policy, July 29, 1929, and the death of the insured, 
December 19, 1934. The plaintiff was, therefore, entitled to a decision for $281, 
with interest on the payments from the date of the policy. 

The exception of the defendant Metropolitan Life Insurance Compay is 
sustained on the ground of excessive damages and the case is remitted to the 
superior court for a new trial, unless the plaintiff, on or before March 24, 1937, 
shall file in the office of the clerk of the superior court a remittitur of all the sum 
awarded by said decision in excess of said sum of $281, with interest. If said 
remittitur shall be duly filed, the superior court shall thereupon enter judgment 
for the plaintiff against the defendant insurance company upon the decision as 
reduced by said remittitur. 


COLUMBIAN NAT. LIFE INS. =. v. INDUSTRIAL TRUST CO. et al. 
o. 1260. 
Supreme Court of Rhode Island. March 10, 1937. 


190 Atlantic Reporter 787. 
3. POLICY NOTE. 


Under life policy providing that, if note was not paid when due, policy 
would become void and insurance terminate, subject to conditions relating to 
surrender values, and that, if insured failed to elect to take extended insurance 
or to have cash surrender value, policy would become effective ‘automatically 
for paid-up insurance payable in one sum, beneficiaries were entitled only to 
paid-up insurance where insured failed to elect. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeals from Superior Court, Providence and Bristol Counties; Alexander 
L. Churchill, Judge. 

On respondent’s motion for reargument 

Motion denied. 

For prior opinion, see 190 A. 13. 

Claude R. Branch, of Providence, and F. H. Nash and E. K. Nash, both of 
Boston, Mass., for complainant. 

. _— & Canning and Andrew P. Quinn, all of Providence, for Industrial 
rust Co. 

Joseph E. Beagan and Robert P. Beagan, both of Providence, for Elizabeth 
V. Wholey. 

Per Curiam. 

Since the opinion of this court in this case was filed, the respondents have, 
by leave of the court, filed what is entitled a “motion for reargument,” but 
which is rather of the nature of a written reargument on several of the vital 
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issues in the case. Therein they first contend that the law of Massachusetts 
with regard to the contract of insurance, which this court held was made in 
Boston and was therefore a Massachusetts contract. has not been considered 
by this court. They then submit, as proof of the law of that state, what they 
say is a provision in a certain statute and also cite a large number of cases 
decided by the Supreme Judicial Court of that state as showing the proper 
construction and application of that provision. They also quote at length from 
the opinion in one of those cases. 

[1, 2] But we could not properly take judicial notice of the law of Massa- 
chusetts as shown by that statutory provision and those cases. The respondents 
had their opportunity, in the hearing of this case in the superior court, to intro- 
duce evidence of such law. They had full knowledge of the complainant’s con- 
tcntion that the contract was made in Massachusetts and governed by its law. 
Yet they offered no such evidence, apparently relying on their contentions that 
the contract was a Rhode Island one and that if it was a Massachusetts contract 
and thus governed by the law of that state, such law must, in the absence of evi- 
dence thereof, be presumed to be the same as the statutory law of this state, which 
would be applicable if the contract were made here. 

Both of these contentions were fully considered by this court and overruled 
in its opinion recently filed. 190 A. 13. It is now too late to offer to show in 
this court what the pertinent Massachusetts statutory provision was and how it 
has been construed and applied by the highest court of that state. 

[3] The second contention made by the respondents is that “the reservation 
in the note of Timothy V. Wholey of the rights of surrender values under the 
policy has not been considered by this court.” The reservation referred to is the 
language following the word “terminate” in the statement at the end of the 
note “that if it is not paid when due, without grace, said policy shall, without 
further notice, become void and the insurance thereunder then terminate, sub- 
ject to the conditions contained therein relating to surrender values.” 

This reservation was considered by this court, and it was shown in the opin- 
ion that by the conditions of the policy under the title of “surrender values,” 
the only provision for “extended insurance” required that in order to become 
entitled to such insurance the insured must elect to have it “by written notice 
filed at the home office, within the days of grace,” and that the insured had 
never made any such election at any time. 

Under the same title it was provided, in the event of the lapse of the policy 
after payment of premiums for three years, that if the insured did not thus 
elect to have either extended insurance or to have the cash surrender value of 
the policy, it should “become effective automatically for paid-up insurance, pay- 
able in one sum.” Of this paid-up insurance the respondents will have the full 
benefit under the decree of the superior court as affirmed by this court. None 
of the cases cited by the respondents in support of this contention of theirs is 
in point, because the provisions as to extended insurance in the policies involved 
therein are radically different from the corresponding provision involved in the 
instant case. 

The other contentions of the respondents in their motion for a reargument 
have also been fully considered by this court in arriving at its decision, and we 
do not find in the motion any sufficient reason for granting it. 

Motion denied. 


HYDER v. METROPOLITAN LIFE INS. CO. No. 14439. 
Supreme Court of South Carolina. Feb. 24, 1937. 
On Rehearing March 11, 1937. 
190 Southeastern Reporter 239, 
2. AGENCY. 

While restrictions or limitations of which insured has no notice are not binding 
on him, he cannot hold insurer bound by such acts, contracts, or representations of 
agent, whether general or special, which are beyond scope of agent’s authority, as 
are known either actually or circumstantially to him. 


(For other cases, see Insurance, Dec. Dig. § 93.) 


3. SPECIAL AGENT. 


Person who deals with insurance agent and is by circumstances put on notice 
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that agent is special agent, or that agent’s powers are otherwise limited, is bound 
at his peril to take notice of and ascertain limitations imposed. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

5. WAIVER. 

Where action on life policy was based on parol contract, evidence of which 
was inadmissible, and waiver of written conditions precedent barring recovery 
was not pleaded, admitting evidence of waiver and submitting case to jury on 
such theory held error. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

9, APPROVAL. 

Under receipt for first premium on life policy, which receipt provided that 
insurance should be effective as of date of payment of premium if home office of 
insurer accepted application, instructing that insurer could not refuse to issue pol- 
icy if insured were an insurable risk at time of application, and admitting evidence 
of insured’s good health at such time, he/d error, since insurance could not become 
effective until application was approved. 

(For other cases, see Insurance, Dec. Dig. §§ 651[2], 669[2].) 

10. ORAL CONTRACT. 

To be binding as an insurance contract, preliminary contract must be one for 
present insurance, and not merely agreement to insure at future time, as upon 
acceptance of application or issuance and delivery of policy, and there must be both 
agreement and consideration for present insurance of a temporary nature. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

Appeal from Common Pleas Circuit Court of Cherokee County; J. Henry 
Johnson, Judge. 

Action by Benjamin P. Hyder against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and remitted, with directions. 

Hall, Vassy & Hall, of Gaffney, for appellant. 

Dobson & Dobson, of Gaffney, for respondent. 

BonuaM, Justice. 

The plaintiff is the father of James Alfred Hyder, an infant who was nine 
years, six months, and nine days old when he died January 11, 1935. The 29th day 
of December, 1934, the plaintiff signed an application to obtain a policy of insur- 
ance on the life of his said son in the sum of $1,000, of which he was the named 
beneficiary. When the application was signed, plaintiff paid the agent of the Insur- 
ance Company the sum of $1.86, and the agent gave him a receipt in writing, of 
which the following is a copy: 

“Received from Benjamin Hyder, for James Alfred Hyder (the applicant), 
One and 86/100 Dollars, on account of application made this date to Metropolitan 
Life Insurance Company. If this sum is equal to the first full premium on the 
policy applied for and if such application is approved at the Company’s Home 
Office for the Class, Plan and Amount of insurance therein applied for, then the 
insurance applied for shall be in force from this date, but otherwise no insurance 
shall be in force under said application unless and until a policy has been issued 
and delivered, and the full first premium stipulated in the policy has actually been 
paid to and accepted by the Company during the lifetime of the Applicant. The 
above sum shall be refunded if the application is declined or if a policy is issued 
other than as applied for and not accepted by the Applicant. 

“If policy is not delivered to you within 60 days from date, this receipt 
should be presented at the District Office, or the Home Office in New York for 
refund.” 

James Alfred.Hyder died the 11th day of January, 1935. No medical exam- 
ination of the lad had been made, nor had the application been sent to the home 
office. It had been sent to the office of the district agent in Spartanburg and by 
him approved, and the risk recommended December 29, 1934. It was returned 
to the local agent, O. R. Parris, at Gaffney two or three days before the death 
of the lad. It was on the desk of the examining physician of the company when 
the boy died. 

Proofs of death were forwarded to the company, which denied liabilitg. 
Thereupon action was brought. 
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Omitting the formal allegations of the complaint, paragraph IV thereof is 
here reproduced: “IV. That the said Metropolitan Life Insurance Company 
through its Agent, O. R. Parris, when the application above described was taken, 
advised the plaintiff that the monthly premium on the Insurance applied for was 
the sum of $1.86 each month, and that if this amount were paid at that time, the 
said James Alfred Hyder would be insured from that date, under the said contract 
of Insurance; and plaintiff, relying upon this assurance, paid to the said O. R. 
Parris, as Agent for the Metropolitan Life Insurance Company, the sum of $1.86, 
the said Agent at the time of receiving the money representing to plaintiff that 
the Insurance was in full force and effect from that day on.” 

The answer admits paragraph 1 of the complaint, and so much of paragraphs 
2 and 3 as relates to the preliminaries and negotiations leading up to the taking 
of the application. Further answering, it demies that O. R. Parris, agent, rep- 
resented to plaintiff that the policy applied for would be effective from the date 
of the application, and alleges that Parris had no power or authority to make 
such representation, and has no power or authority in any way to bind the com- 
pany by contract or otherwise, by any representation or agreement not contained 
in the application or written agreement signed by the officers of the company, and 
this company has not since ratified any such representation or agreement. 

The defendant further answers that, when the premium referred to in the 
complaint was paid to Parris, agent, a receipt therefor was given plaintiff which 
specified that no insurance should be of force under said application until and 
unless a policy has been issued and delivered, and the full first premium has been 
paid to and accepted by the company during the lifetime of the applicant. 

The answer, further alleges that James Alfred Hyder was required to stand 
a medical examination before the policy applied for would be issued; that no 
medical examination was had and no policy issued and delivered. to plaintiff, or 
any other person during the lifetime of James Alfred Hyder. 

The answer further alleges on information and belief that plaintiff, who signed 
the application herein, had had several years of experience in writing life insur- 
ance; that the application signed by him provided that no agent, medical examiner, 
nor any other person, except the officers of the company, have power on behalf 
of the company to make, modify, or discharge any contract of insurance, or to bind 
the company by making any promises respecting any benefits under any policy 
issued hermadee: that the application herein contained the further stipulation 
that no statement made to or by, and no knowledge on the part of any agent, or 
medical examiner or any other person as to any fact pertaining to the applicant, 
shall be considered as having been made to or brought to the knowledge of the 
company, unless stated in either part A or part B of the application. And no such 
statements as are alleged to have been made by O. R. Parris are contained in part 
A or part B of the application. 

The answer further alleges that the application signed by the plaintiff 
contained the express stipulation that the policy applied for was to replace Met- 
ropolitan policy No. 119602314, an industrial policy then in force on the life of 
James Alfred Hyder, and payable to plaintiff herein as beneficiary. This policy 
provided for the payment of $648, which sum has been paid to plaintiff and accepted 
by him in full discharge of the industrial policy. 

The case came on for trial before Judge Johnson and a jury at the spring, 
1935, term of the court of common pleas for Cherokee county, and verdict was 
rendered for plaintiff in the sum of $1,000 and interest. 


At proper times motions for nonsuit and directed verdict were made by defend- 
ant, and overruled. During the progress of the trial, the plaintiff attempted to 
prove by oral testimony the statement alleged in the complaint to have been made 
to plaintiff by the agent Parris, to wit, that, if the monthly premium of $1.86 was 
paid at that time, the insurance was in full force and effect from that date; that 
plaintiff, relying on that statement, paid to the agent then and there the sum of 
$1.86, which was accepted by the agent. Counsel for the defendant objected to 
this testimony, which objection was sustained. His honor said: “Both the applica- 
tion and the receipt in this case show that it was within the contemplation of the 
parties and was agreed by the applicant, the plaintiff in this case, that the applica- 
tion should be forwarded to the Home Office for acceptance and therefore an oral 
statement made by the agent at the time the application was taken to the effect 
that the policy took effect right then, regardless of the forwarding and receipt 
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of the application by the Home Office, would be varying the terms of the written 
instruments.” 

Defendant objected to all the testimony relating to the health, insurability, and 
acceptability of James Alfred Hyder as an insurance risk on the ground that it 
was irrelevant, incompetent, and immaterial and had no bearing on the issues 
raised by the pleadings. The objection was overruled. 

At the conclusion of plaintiff's testimony, defendant moved to strike out this 
testimony on the grounds stated in the objection, and on the further grounds that 
it is an effort to prove or show a waiver of the conditions contained in the receipt 
and application; that these conditions appear on their face to be conditions prece- 
dent and such waiver was not pleaded. The motion was overruled. Thereupon 
defendant moved for nonsuit on the following grounds: “The defendant moves for 
a non-suit upon the ground that the only cause of action set out in the complaint 
is an alleged contract made between the plaintiff and the defendant by its agent, 
O. R. Parris; and upon the further ground that the complaint does not allege any 
waiver of the conditions contained in the receipt and application that have been 
introduced in evidence, and that the parol testimony having been excluded, there 
is nothing left in the complaint upon which the cause of action can be sustained; 
and upon the further ground that there is no competent, relevant testimony as 
developed by the plaintiff’s case to go to the jury that would sustain the plaintiff's 
cause of action; and upon the further ground that the insurability and acceptability 
of James Alfred Hyder, as an applicant for insurance, are to be determined, as 
shown by the receipt and the application introduced in evidence by the Company, 
the defendant, and by such reasonable methods as it adopted for determining the 
insurability and acceptability of an applicant and not by testimony.” 

The motion was overruled. 

At the proper time defendant moved for a directed verdict on the following 
grounds : 

“The defendant moves for a directed verdict in favor of plaintiff for $1.86, 
upon the grounds stated in the motion for non-suit, being that there is no competent 
testimony to be submitted to the jury to sustain the plaintiff’s cause of action; upon 
the ground that the agent, Parris, had no authority to waive any of the conditions 
set out in the receipt and in the application, and that the receipt and application 
notified plaintiff that he had no authority to waive any of these conditions. On 
the further ground that waiver of any of the conditions are not pleaded in plain- 
tiff’s complaint and that the conditions contained in the receipt and application are 
conditions precedent to the issuance of a policy and obligation on the part of the 
defendant. 

“Upon the further ground that the application for the insurance policy had 
not been forwarded to the Insurance Company; that the applicant had not had 
a medical examination; that the defendant had had no opportunity to pass upon 
his acceptability as an insurance risk or his insurability; had had no opportunity 
to say whether it would issue a policy upon James Alfred Hyder upon that plan, 
or upon what plan of insurance it would issue a policy, and that the right of deter- 
mining the insurability of James A. Hyder and his acceptability as an insurance 
risk are such reasonable methods as the Company may adopt, and that the method 
of establishing that insurability and acceptability is not by testimony as to the 
condition of the health of James A. Hyder.” 

The motion was overruled. 

Defendant appeals on grounds stated in 14 exceptions. These are treated by 
appellant’s counsel in groups, thus, 1 and 2 separately, 3, 4, and 5 together, 6, 7, 
and 8 together, 9 and 10 together, 11, 12, 13, and 14 together. We shall not discuss 
each of them especially, but all of them shall have consideration in the frame of 
this opinion. 

It*appears to us that the primary issue to be determined is whether the presid- 
ing judge erred in refusing the motion for nonsuit. 


The cause of action set out in the complaint is contained in paragraph IV. 
Analyzed, it amounts to this: That the company, by its agent, Parris, advised the 
plaintiff that, if he then paid the full premium for the first month, “the insurance 
was in full force and effect from that day on”; that the plaintiff, relying upon this 
assurance, paid to Parris, as the agent of the Company, the sum of $1.86, the full 
amount of one month’s premium. No other contract is pleaded. When plaintiff 

. offered to prove by parol the statement alleged by the complaint to have been 
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made by the agent Parris, defendant’s counsel objected. Defendant had pleaded 
and set out the written application for insurance, duly signed by plaintiff, which 
contained the folowing provision: “That the Company shall incur no liability under 
this application until it has been received, approved and a policy issued and deliv- 
ered and the full first premium stipulated in the policy has been actually paid 
to and accepted by the Company during the lifetime of the applicant, in which 
case such policy shall be deemed to have taken effect as of the date of issue on 
the first page thereof.” 

The receipt in writing given to plaintiff was in evidence, but it was not pleaded 
as the foundation of plaintiff’s cause of action. It contained this provision: “If 
this sum is equal to the full first premium on the policy applied for and if such 
application is approved at the Company’s Home Office for the Class, Plan and 
amount of insurance therein applied for, then the insurance applied for shall be 
in force from this date, but otherwise no insurance shall be in force under said 
application unless and until a policy has been issued and delivered, and the full 
first premium stipulated in the policy has actually been paid to and accepted by the 
Company during the lifetime of the applicant.” 

The objection made by defendant’s counsel to the parol testimony was 
sustained by the trial judge on the ground that it would vary the terms of the 
written instruments. 

Having thus ruled out this testimony, what was left in the complaint? It may 
be admitted that an action will lie on a “binding receipt” under proper circum- 
stances in accord with the terms of the receipt. But plaintiff has not declared on 
the written receipt in this case. He has definitely and specifically declared on an 
alleged parol agreement with the agent of the company. This, the trial court held 
to be no contract or agreement. The plaintiff has had experience as a soliciting 
agent and in writing applications for insurance, and must be held to have known 
and understood the terms and conditions of the application which he signed. It 
can reasonably be argued that he realized that the circumstances of this case 
made it impossible to maintain an action on the written binding receipt, and sought 
to evade this horn of this dilemma by declaring on the alleged oral agreement 
with the agent, Parris. Be that as it may, it is a fact that the Only contract alleged 
as the foundation of this action is such alleged oral agreement. This, the court 
has held to be no contract. It is sought to sustain the action on the ground that 
the company waived the strict enforcement of the terms and conditions of the 
application and of the written receipt. We find no such relevant or competent 
evidence of waiver in the record. The conditions laid down in the two written 
instruments are conditions precedent, and, in order to avail himself of the doctrine 
of waiver, the plea of waiver should have been made. 

[1] There can be no question of the correctness of the trial judge’s ruling 
that the parol testimony offered was incompetent. The plaintiff knew the limita- 
tions of the company’s agent. He is an insurance man of experience himself; a 
man of superior intelligence. He is held by law to know the contents of the 
application in writing which he had signed. 

{2] “While restrictions or limitations of which insured has no notice are 
not binding on him, he cannot hold the Company bound by the acts, contracts, 
or representations of an agent, whether general or special, which are beyond the 
scope of such agent’s authority as are known either actually or circumstantially to 
him.” 32 C.J. p. 1063, § 141. 

[3] “Where a person deals with an insurance agent, is by circumstances put 
on notice that he is a special agent, or his powers are otherwise limited, such 
person is bound at his peril to take notice of and ascertain the limitations imposed.” 
Id. p. 1065. 

[4] “When the parties have reduced their contract to writing, the court 
can look only to the terms in which the parties have expressed their intention in 
such writing.” Blackwell v. Faucett, 117 S.C. 60, 108 S.E. 295. 

“The next question we notice is whether the court erred in allowing witnesses 
to testify as to declarations made by J. P. Smith, at the time he received the 
application for membership and insurance and receipted for the premium, that the 
property was insured from the time receipt was given. No written contract or 
policy of insurance was issued or delivered in this case, and the plaintiff sought 
to recover upon a contract based upon the receipt of the application, the premium, 
the declaration of the Agent Smith, and other circumstances from which accept- 


’ 
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ance was sought to be inferred. We do not think this evidence was competent. 
The written application signed by plaintiff expressly provided: “There is no con- 
tract of insurance until the application is accepted by the home office in Spar- 
tanburg, subject to the charter, by-laws and rules governing the company.’ * * * 
There was no evidence that Smith, though authorized to solicit applications and 
forward to the office in Spartanburg and to receive and forward premiums, had 
any authority whatever to make or deliver contracts of insurance, and therefore 
his declarations could not be admissible to show a contract he had no power to 
make. Furthermore, the plaintiff must be held to have known Smith had no such 
authority, as the declarations were in conflict with the express stipulation in the 
application requiring acceptance at the home office as essential to such contract.” 
McGrath v. Piedmont Mutual Ins. Co., 74 S.C. 69, 54 S.E. 218, 219. 

The facts of this case are in such striking parallel with those of the case at 
bar as to render any further citation of any other authorities unnecessary. 

[5] The trial judge having correctly held that parol testimony was incom- 
petent to prove the alleged oral contract sued on, nothing was left in the complaint 
upon which to base a claim for an insurance contract. The motion for nonsuit 
should have been granted. 

We may here dispose of the question of waiver. Frankly, we find in the rec- 
ord no relevant, competent testimony to show that the defendant ever waived any 
of the stipulations or conditions of the written application. We think respondent 
is precluded from offering evidence of waiver by reason of the fact that these 
stipulations and terms are conditions precedent, and, if plaintiff intended to rely 
on waiver, it was incumbent on him to plead it. This he has not done. 

In the old case of Salmon v. Jenkins, 4 McCord, star page 288, it was said 
by Judge Nott for the Court of Appeals: “The defendant undertook to build a 
house for plaintiff, and on failure thereof, to pay him twelve hundred dollars. The 
breach assigned is, that he has not paid the twelve hundred dollars, without any 
averment that he has not performed the work. But it may be that the defendant 
has performed the work, and until the contrary is known, the plaintiff has no 
cause of action.” 

[6] In the case of Kirby v. Gulf Refining Co., 173 S.C. 224, 175 S.E. 535, 536, 
the court quoted with approval from Bliss on Code Pleading, p. 430: “We have 
already seen it to be a fundamental principle of pleading under the Code that 
every fact must be affirmativey pleaded by the party who is first required to prove 
it, and that no new matter can be offered in evidence by a defendant who has 
simply denied plaintiff’s allegations, unless it tends to disprove a fact to be in 
the first instance affirmatively established by the plaintiff.” 

It follows analogically that this rule applies to plaintiff. If he intended to 
stand upon the proposition that the company had, by word or deed, waived a 
strict compliarice with the stipulations of the application and the receipt, he should 
have pleaded it in his complaint. Instead, he elected o sand upon an alleged oral 
contract, made with defendant’s agent. No testimony was compeent which was 
offered for the purpose of proving such waiver. 

“Testimony of witness that insurer’s agent had told him that insured had 
gotten insurance on application and that policy would be in effect from date of 
application when approved held inadmissible to show waiver of requirement stated 
in premium receipt that no liability was incurred by insurer until policy was issued 
and delivered to insured during his lifetime in good health.” McLeod v. Life Ins. 
Co. of Va., 179 S.C. 349, 184 S.E. 116. : 

[7] In the case of Griffith v. Newell, 69 S.C. 300, 48 S.E. 259, this court said: 
“The plaintiff's action was based upon the contract, and the complaint contained 
no allegation that defendants had waived any of its terms. The contract provided 
the manner in which its terms might be changed so as to permit the superintendent 
to furnish less than 20 convicts the second and third year. It is true, this stipula- 
tion might be waived by defendants; but it is familiar law that in order for one 
party to recover of another party upon a mutual, dependent contract, the plaintiff 
must allege performance of all conditions precedent on his part, or, if he relies upon 
a waiver of any such stipulations, or excuse for nonperformance on his part, he 
must allege such waiver or excuse.” 4 Ency.Pl. & Pr. 628; 9 Cyc. 719; section 183, 
Code Civ.Proc. (Code 1932, § 480). 


[8] “A condition precedent, being something essential to the right asserted, 
must be alleged in the complaint, while a condition subsequent, being something 
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relied on to modify or defeat the action, is matter of defense.” Griffith v. Newell, 
supra. 

7 The contentions and issues made by most of the other exceptions arise from 
the construction given by the trial judge to the receipt given to plaintiff, and by 
his application of his construction to the pleadings and the facts of the case. 

In his rulings which overrule the motions for nonsuit and for directed verdict, 
and in his charge to the jury in relation to the receipt and the application, their 
meaning and their functions, he made statements and charges which seem to 
us to be untenable, and beside and unrelated to the issues involved, and therefore, 
misleading. 

In overruling the motion for nonsuit he said: 

“I might say right here for the information of argument, there is no question 
in the world but what if a person is insured at the time he pays, that he takes the 
application and pays his premium, there is no doubt in the world but what, in my 
mind, that if a person who is insurable, in good health, and entitled to life insur- 
ance, that he makes application, pays the first premium in advance and takes a 
binding receipt, if it is worded that way, that his beneficiary in the event of his 
death, before that policy is issued, has a cause of action against the Company. 

“There isn’t any question about that, otherwise there wouldn’t be any use in 
anyone ever doing such a thing as that.” 

We shall presently show that this is a fundamental misconception and mis- 
construction of the function and purpose of this binding receipt. 

Such statements were especially harmful and without foundation in the present 
case because they interjected a cause of action upon which plaintiff had not founded 
his action, and against which defendant had had no opportunity to prepare its 
defense. This action of the court made a contract between plaintiff and defendant, 
which was contrary to his own ruling on the objection to the testimony offered to 
prove an alleged parol agreement between plaintiff and agent Parris. 

It is difficult to reconcile his ruling with that quoted from the order over- 
ruling the motion for nonsuit. Here the court distinctly recognizes that there 
was no insurance; that is, the appellant acquired no right of action against the 
company until the conditions of the application and the receipt had been com- 
plied with. In the language quoted from the order he takes the ground that 
the insurance took effect—an effect which could not be changed—immediately 
upon the payment of the premium and the issuance of the binding receipt. 
The views are irreconcilable and must have caused confusion in the minds of 
the jurors. 

In his charge to the jury his honor said: “Now in this case I charge you 
that the rights of the parties in this case do not depend upon a policy of insurance 
actually issued and delivered because one was not issued and delivered, but the 
rights of the parties depend upon and deal upon the agreements contained in the 
application and this receipt.” 

He also charged: 


“Now, as I said a moment ago, Gentlemen, that is what is known in law as 
a binding receipt, and it means this. It doesn’t mean just exactly what it appears 
to mean on its face. It means that if the applicant is in good health on the 
date the application is given, and if he pays the full first premium on the date 
the application is given, and it goes to the Home Office and they find him to be 
an acceptable and insurable risk, and approve his application, then he is insured 
from the date of that application, then he is insured from the date of that appli- 
cation even though he should die before it actually approved or before he 
received the policy, if they approved it after his death. * * * 

“It means more than that also. It means that they couldn’t, if the insured 
at the time that the application was given paid the full first premium, and if 
he were then on that date in good health and an acceptable insurable risk, that 
the Company could not abitrarily or without good cause therefor refuse to issue 
the policy later on, because it is their duty under this binding receipt, if he is an 
accepable insurable risk, to issue the policy because they took his money in 
advance and gave him this kind of receipt. * * * 


“So, also, I charge you that an insurance company cannot escape liability 


under one of these binding receipts if at the time the application is given to the 
agent the full first premium is paid, and if the applicant is on that date an 
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acceptable insurable risk, that the company can’t escape liability by just not 
ever passing upon the application or taking any action upon it at all, or without 
actually declining the policy.” 

We do not think that his honor has correctly construed this binding receipt. 
He plainly states that the receipt does not mean what it says. We think it 
does. He interpolates into it language and conditions which are not in it. 

This interpretation of the binding receipt is not in accord with the inter- 
pretations given such receipts in this jurisdiction, and the majority of other 
jurisdictions, including the federal courts. 

The court charged the jury that both parties were bound by the terms of 
the application and the binding receipt. The features of each of these instru- 
ments here pertinent are already quoted herein. 

[9] We think there is no ambiguity about this receipt. It means just what 
it says, viz.: If the application:is forwarded to the home office and approved for 
the class, plan, and amount of insurance applied for, the insurance is of force 
from the date of the receipt; and it follows that, if the applicant dies after that 
date and before the issuing and delivering of the policy, his insurance will be 
paid. If no binding receipt is given, then the contract of insurance is not 
effective until the policy is issued and delivered during the lifetime of the 
insured. 

In the case of Cantor v. Life Ins. Co., 169 S.C. 338, 168 S.E. 848, Cantor was 
given a binding receipt. His application was sent to the home office, appoved, 
and the policy was then in the mail, or in the hands of the company’s agent; 
before it was delivered, he was injured by an automobile and died. This court 
held that the insurance was in force. 


In the case of Gardner v. North State Mut. Life Ins. Co., 163 N.C. 367, 79 
S.E. 806, 808, Ann.Cas.1915B, 652, 48 L.R.A.(N.S.) 714, this is said at page 716 
of the last-named citation: “When properly executed, the ‘binding slip’ protects 
the applicant for insurance against the contingency of sickness intervening its 
date and the delivery of the policy, if the application for insurance is accepted. 
If the application is not accepted in the proper exercise of the company’s right, 
and the insurance, therefore, is refused, the ‘binding slip’ ceases eo instanti to 
have any effect. It does not insure of itself, but is merely a provision against 
any illness supervening it, if there is afterwards an acceptance of the applica- 
tion, upon which it depends for its vitality. This view, which is the prevailing 
one, if there is anything to the contrary, is clearly stated by the Chief Justice 
in Grier v. Mutual L. Ins. Co., 132 N.C. 542, 44 S.E. 28.” 

In the case of Pace v. Provident Savings L. A. Soc., 113 F. 13, the Circuit 
Court of Appeals for the Fifth Circuit said: “The receipt for first premium, 
which is the basis of this suit, does not appear to have been given or issued 
by a duly-authorized agent of the Provident Life Assurance Society. If con- 
sidered as issued by a duly-authorized agent, and to be a binding receipt of the 
company, still it must be construed in connection with the application and the 
statements therein, and held to effect insurance upon the life of the applicant 
only in case the application was thereafter accepted by the society. The decree 
oi the circuit court seems to be in accordance with the law and the facts of the 
case, and it is affirmed.” 


The Circuit Court of Appeals for the Eighth Circuit in the case of Mohr- 
stadt v. Mutual L. Ins. Co., 115 F. at page 81, 82, has given such an excellent 
opinion on this subject of binding receipt we venture to quote from it fully. 
The body of the receipt concerned in that case is as follows: 

“Am't premium, $102.50. Insurance, $5,000. 

“No. 5260. Dexter, Dec. 16, 1897. 


“Received from Thomas A. Thompson one hundred and two and 50/100 
dollars, for the first annual premium on his application for a policy of insuranve 
in the Mutual Life Insurance Company of New York, for five thousand dollais, 
on the life of Thomas A. Thompson. Said policy of insurance to take effect atd 
be in force from and after the date hereof, provided the said application shill 
be accepted by the said company; but, should the same be declined or rejected 
by said company, then the full amount hereby paid will be returned to applicant 
uw m the delivery of this receipt. This receipt will be void when applicant is 
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notified that a policy has not been issued, and shall not be valid for any other 
consideration than cash actually paid. 
“Baker Brothers, Gen’l Agents.” 


The court said: 


“Such difficulty as we have encountered in the case arises over the inter- 
pretation of the foregoing receipt, dated December 16, 1897, sometimes termed 
a ‘binding receipt.’ If the true construction of that receipt be that Thompson 
was to be regarded as insured in the sum of $5,000, at an annual premium of 
$102.50, until such time as the company had considered his application, and 
announced its determination to accept or reject the risk, then, in our opinion, 
the company could not terminate the temporary risk so assumed by the receipt 
otherwise than by a notice, brought home to the insured in his lifetime, that his 
proposition was rejected. In that view of the case, the duty of giving such a 
notice would rest upon the company, and the risk would continue until the duty 
was discharged. On the other hand, if the true construction of the receipt 
be that the risk was to commence on December 16, 1897, if the application for 
insurance on the terms proposed was accepted at the home office, and that in 
no event was the deceased to be regarded as insured until the application was 
scrutinized and accepted, then no right of recovery was shown, according to our 
view of the testimony, because it is clear that the company did reject the 
application for insurance on the terms proposed, and took the proper steps to 
advise the deceased of the fact with reasonable diligence. The receipt, as it 
will be observed, contains the stipulation, ‘said policy of insurance to take effect 
and be in force from and after the date hereof, provided the said application 
shall be accepted by said company.’ The natural interpretation of this clause 
would seem to be that the word ‘provided’ was used, as it generally is, in the 
sense of ‘if,’ and that the risk was to take effect as of the date specified ‘if’ 
the application, on examination and approval at the home office, was accepted, 
and only in that event. When that was done the company was willing that the 
risk should commence as of the date of the receipt, although the execution 
of the policy, embodying all of the terms of the contract, might be delayed for 
a considerable period. The opposite construction of the receipt, above sug- 
gested, not only runs counter to the usual meaning of the words employed to 
express the agreement of the parties, but it in fact arms local agents with a 
power not usually intrusted to them,—to saddle the company with large liabil- 
ities for temporary insurance before the chief medical officers of the company 
have had any opportunity to examine and approve such risks. A receipt identical 
in form with the one now under consideration, and issued by the same com- 
pany, was before the supreme court of the United States for construction in a 
case heretofore cited (Mutual L. Insurance Co. v. Young’s Adm’r [23 Wall.]} 
(90 U.S.) 85, 106, 23 L.Ed. 152); and the court held, as we construe the opinion, 
that a receipt in such form is not an absolute assumption of a risk temporarily 
(that is to say, until such time as the application is accepted or rejected), but 
that it is a qualified acceptance; the risk taking effect only in the event that the 
application is accepted, and that the company elects, after examining it, to issue 
such a policy as is applied for. The language of the court in that behalf was as 
follows: 

“*The receipt of the 5th of June was the initial step of the parties. It 
reserved the absolute right to the company to accept or reject the proposition 
which it contained. There was a necessary implication that, if it were accepted, 
the response and acceptance were to be by a policy in conformity with the 
terms specified in the receipt, as far as they extended, and, beyond that, in the 
usual form of such instruments as issued by the company. But it was clearly 
within the power of the company, under the condition expressed, wholly to 
reject the application, without giving any reason, or to accept the proposition 
with such modifications of the terms specified, and of the usual conditions of 
such policies, as it might see fit to prescribe. The entire subject was both 
affirmatively and negatively within its choice and discretion. The acceptance 
was a qualified one, and there was none other.’ ” 


The case of De Cesare v. Metropolitan Life Ins. Co., a Massachusetts case 
reported in 278 Mass. 401, 180 N.E. 154, 155, 81 A.L.R. 327, turns on the construc- 
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tion of a binding receipt almost identical in terms with the one we are consider- 
ing. The first full premium was paid; the binding receipt said: 

“No insurance is in force on such application unless and until a policy has 
been issued thereon and delivered in accordance with the terms of such appli- 
cation, except that when such advance payment is equal to the full first pre- 
mium on the policy applied for and such application is approved at the Home 
Office of the Company for the Class, Plan and Amount as so applied for, then 
the amount of insurance applied for will be in force from this date, but no 
obligation is assumed by the Company unless and until such application is so 
approved.” 

The application was approved and the policy issued, but before its delivery 
the applicant died. The Massachusetts Supreme Court held that the conditions 
of the binding receipt had been complied with; that insurance was of force 
from the date of the receipt, and gave judgment for the plaintiff. 

That decision is in accord with the generally accepted construction of the 
principle of the function of the binding receipt. In our opinion it is correct. 

The judge who tried this present case was impressed with the idea, and so 
charged the jury, that when the applicant, the plaintiff in this case, paid the first 
month’s premium, and the agent accepted it and issued to him the binding 
receipt, the insurance became immediately consummated into a contract, irre- 
spective of the conditions and stipulations of the application and the receipt. 
For this reason, he admitted the testimony relating to the health of James 
Alfred Hyder at the date of the receipt and up to his fatal illness, for the pur- 
pose of showing that, if he was an insurable risk, the company was bound to 
pay the amount of the insurance applied for. 

We think this was error. He had held and had charged the jury that both 
parties were bound by the stipulations and conditions of the application and the 
receipt. Both of them stipulated that there was no insurance, nor any liability 
on the part of the Company unless and until the application had been received 
at the Home Office, and was accepted and approved. It is not denied that the 
application had never been forwarded to the Home Office, and had never been 
accepted and approved. 

[10] “To be binding as a contract of insurance, a preliminary contract must 
be one for present insurance and not merely an agreement to insure at some future 
time, as an acceptance of an application, or the issuance and delivery of a policy. 
[Italics added.] There must be both an agreement and a consideration for present 
insurance of a temporary nature.” 32 C.J. 1099. 

We must not be understood to say that there might not be binding receipts 
and circumstances to which the rulings and charge now under review might not 
be applicable. There are various forms of binding receipts issued by the sev- 
eral companies, some of which might by their terms and stipulations sustain 
actions upon the grounds suggested in the criticized rulings and charge. Our 
holdings and conclusions are confined specifically to the binding receipt and the 
application in the present case. There is neither allegation nor proof of any facts 
which waive the strict enforcement of the contract as made by them. 

The respondent asks that the judgment of the lower court be sustained on 
three grounds. 

{11] As to the first and second of these we may say that it does not appear 
from the record that respondent excepted to nor appealed from the rulings of 
the presiding judge touching the matters therein referred to. The views herein 
above expressed by us show that the motion cannot be granted. There is no 
ground of estoppel shown. 

To sustain his third ground respondent relies largely upon the first Cantor, 
Case and the Stanton Case (Stanton v. Equitable Life Assur. Soc.), 137 S.C. 
396, 135 S.E. 367. 

In the first Cantor Case (Cantor v. Reserve Loan Life Ins. Co.), 161 S.C. 
198, 159 S.E. 542, the receipt was in these words: 

“‘Received of Abraham Samuels Five Dollars Cash in full for the first 
annual premium on 1,000 Dollars insurance.’ 

“The insurance shall take effect and be in force according to the terms 
of de policy for which this settlement is given. ’ ” 

The court permitted the testimony of one not an agent of the company to 
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the effect that he told the applicant he was protected by paying on it; that it 
was a binding receipt. The defendant was denied the right to reply to this evi- 
dence. This court held that was error. 

We may add that the application went to the home office, was accepted, 
and the policy issued and mailed to the agent for delivery. The applicant was 
injured and died before it was delivered. In the second Cantor Case this court 
held that the company was liable. 

Plainly that case is not applicable to this, since the application was never 
submitted to the home office, nor accepted, nor approved. 

The Stanton Case (Stanton v. Equitable Life Assur. Soc.), 137 S.C. 396, 135 
S.E. 367, differs radically from this case. Stanton first made application in 
October, 1917. It was stated that he had at one time “been in the habit of 
getting on periodical drunks, but had not taken intoxicants for a year before 
1917.” The company declined to issue the policy, but wrote its agent; “They 
state however, that after the lapse of one year they shall be pleased to give the 
case further consideration.” In October, 1918, the home office wrote its agent 
to open negotiations with Mr. Stanton; this was done. Mr. Stanton put up his 
check for the first annual premium and received a binding receipt which con- 
tained these stipulations: “Insurance subject to the terms and conditions of the 
policy contract shall take effect as of the date of this receipt, provided the 
applicant is on this date, in the opinion of the Society’s authorized officers in 
New York an insurable risk under its rules, and the application is otherwise 
acceptable on the plan and for the amount and at the rate of premium applied 
for.” 

Note the glaring differences between this receipt and that in our present 
case. 

The second application was refusec Stanton died of “flu” before he heard 
of the refusal of the application. Action was brought by the widow of Mr. 
Stanton; the verdict was for the plaintiff. It will be seen from the record 
that the case turned upon the ground that the company had waived the strict 
compliance of its terms and conditions, and was estopped to deny a contact was 
of force between applicant and company. 

On appeal the case was decided by a divided court. Mr. Justice Watts 
wrote the opinion, Mr. Acting Associate Justice Ramage concurred, Mr. Acting 
Associate Justice Purdy concurred in the result, principally on the ground of 
waiver and estoppel; Messrs. Justices Cothran and Marion dissented. 

Clearly that case is not authority in this case. Moreover, in the case of 
Mosley v. Amer. Nat. Ins. Co., 167 S.C. 112, 166 S.E. 94, 96, this court said of the 
Stanton Case: “The Stanton Case was decided by a divided court, two justices 
were for affirmance, two for reversal, and the fifth justice concurred only in 
the result of the main opinion. Under these conditions it has been held that 
such cases shall not be considered as precedents, but establish the law only as 
to the particular case.” 

The judgment cannot be sustained on the grounds suggested by respondent 

The defendant offered to allow judgment against it for $1.86, the amount 
of the first monthly premium paid by plaintiff, having tendered it to plaintiff 
before action was brought. 

The judgment is reversed, if within ten days after the remittitur goes down 
defendant pay the plaintiff the said sum of $1.86. If it fail to make such pay- 
ment within the named time, the plaintiff may enter judgment against defendant 
for that amount. 

Stabler, C. J., and Baker and Fishburne, JJ., concur. 

Carter, J., concurs in result. 


Order on Petition for Rehearing 
Per Curiam. 


Counsel for the respondent have filed a petition for rehearing herein. They 
predicate their petition on one ground, viz., that which relates to the action of 
the court in passing upon the question in reference to the industrial policy on 
the life of James Alfred Hyder, in the sum of $648, the amount of which policy 
was paid to the respondent after the death of James Alfred Hyder. 

The opinion states that the record does not disclose that the appellant had 
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made any exception to the action of the court relating to this matter, and 
intimates a doubt whether the court should consider it. 

The petition for rehearing presents matters pertinent to this issue which 
were not included in the record because appellant made no contention there- 
about. 

The matter may be arranged without a rehearing by eliminating from the 
opinion that part to which the petition relates. 

Therefore it is ordered that there be stricken from the opinion filed in 
this case the 24th of February, 1937, the following: 

On page 21, strike out all on that page beginning with the words, “One 
other question remains to be considered.” Strike out all of page 22, and page 
23, down to and including the words, “other reasons given herein.” 

‘The opinion as thus amended is declared to be the opinion of the court. 

Stabler, C. J., and Carter, Bonham, Baker, and Fishburne, JJ., concur. 

GOETHE v. NEW YORK LIFE INS. CO. No. 14452. 
Supreme Court of South Carolina. March 11, 1937. 
190 Southeastern Reporter 451. 
1. BURDEN OF PROOF. 

In action on double indemnity provision of life policy covering death resulting 
from bodily injuries effected solely through external, violent, and accidental means, 
burden was on plaintiff to present evidence from which jury could properly find that 
death of insured resulted from injuries of the nature or kind against which policy 
insured him. 

(For other cases, see Insurance, Dec, Dig. § 646[8].) 

2. DISEASE OR INJURY. F 

In action on double indemnity provision of life policy for death resulting solely 
from external, violent, and accidental means, whether insured died from heat- 
stroke or from heart disease, either angina pectoris or coronary thrombosis, he/d for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. SUNSTROKE. 

Sunstroke or heatstroke suffered by one unexpectedly is within the protection of 
an accident policy insuring against death from “bodily injuries effected solely through 
external, violent, and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. ACCIDENT. 

Life policy which provides for double indemnity for accidental injuries result- 
ing in death insures against an accidental result as well as death brought about by 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. ACCIDENT. 

Words “accident” and “accidental” have not acquired any technical meaning in 
law, and, when used in an insurance contract, they are to be construed according to 
the common speech and common usage of people generally. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. ACCIDENTAL MEANS. 

Where injury or death follows or results from a voluntary act of insured, and 
act is one which is not manifestly dangerous, but which is ordinarily done or per- 
formed without serious cansequences to the doer, the result is caused by “accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

7. SUNSTROKE. 

Insured’s death from heatstroke which was result of fighting an unexpected 
fire in insured’s pasture, whether resulting from direct rays of sun or from artificial 
heat, held within coverage of double indemnity clause of life policy insuring against 
death from “bodily injury effected solely through external, violent, and accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal from Common Pleas Circuit Court of Jasper County; J. Henry Johnson, 
udge. 
} Action by Inez Goethe, as administratrix of the estate of Thomas A. Goethe, 
against the New York Life Insurance Company. From a judgment in favor of the 
plaintiff, the defendant appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, and Chas, E. Perry, Jr., of Ridgeland, 
for appellant. 

H. Klugh Purdy, of Ridgeland, for respondent. 

FISHBURNE, Justice. 

The defendant, New York Life Insurance Company, issued its policy to one 
Thomas A. Goethe, on February 4, 1927, insuring his life in the sum of $2,000. The 
insurance contract carried, also a provision known as a double indemnity, which 
clause provided that a further sum of $2,000 would be paid by the defendant “upon 
receipt of due proof that the death of the insured resulted directly and independently 
of all other causes from bodily injury effected solely through external, violent, and 
accidental means, and occurred within ninety days after such injury.” Another 
portion of the double indemnity provision, germane to this inquiry, contains this 
language: “Double indemnity shall not be payable if the insured’s death resulted 
* * * directly or indirectly from infirmity of mind or body, from illness or disease. 
eee” 

While this insurance was in force Goethe died on April 9, 1934, and this action 
was then brought on the contract of insurance by the plaintiff as administratrix of 
his estate, upon the theory and on the allegation that his death was the result of 
accidental bodily injury, within the scope and meaning of the contract. It is alleged 
in the complaint that the sum of $2,000, the amount of the life insurance, has been 
paid by the defendant, but that payment of the double indemnity in the sum of 
$2,000 has been refused; and judgment is demanded for this amount, with interest. 
The defendant denies liability and resists payment of the insurance, alleging that 
Goethe’s death resulted from natural causes, disease, and that for death so resulting 
there is no liability under the terms of the policy. : 

The trial resulted in a verdict for the plaintiff in the full amount, and the 
defendant has appealed to this court, assigning error based upon the refusal of the 
trial judge to grant its motions for a nonsuit and a directed verdict. 

The first position taken by the appellant is that the only reasonable inference to 
be drawn from the evidence is that the insured’s death was the result of heart dis- 
ease, either angina pectoris or coronary thrombosis; and therefore that the double 
indemnity is not recoverable. This and all other issues presented make necessary an 
examination and statement of the evidence. 

In substance, the undisputed evidence is that the insured was a man between 
40 and 50 years of age, who operated a small mercantile establishment and also 
engaged in farming operations. On the morning of his death, April 9, 1934, he 
arose at his usual hour, and after breakfast he walked over his farm, returning to 
his store about 9 o’clock, where he remained until about 11 o’clock. At that time 
he received a message from a field hand that it was necessary to burn certain new 
ground in order to prepare the land for plowing. He thereupon went to the field, 
and together with two young negro field hands commenced the vperation of burning 
off the new ground, preparatory to plowing. They were so engaged for about 40 
minutes, and had completed burning over the land which he desired to have plowed, 
when the wind arose and spread the fire from a burning stump into an adjoining 
pasture, which was covered with broomstraw about 4 feet high. In order to pro- 
tect the pasture, the insured and his two negro helpers endeavored to extinguish 
the fire. They fought it violently and vigorously, attempted to beat it down with 
pine tops, described as being about 6 feet in length, and succeeded in extinguishing 
the pasture fire in about 20 minutes, but only after it had burned over an acre of 
land. 

The two field hands testified that after this exertion they were tired, hot, and 
perspiring, and one of them said that he had never fought a fire as hard as he fought 
this one. But neither of them suffered any physical indisposition as the result of the 
work. Immediately after the fire was subdued, the insured lay down in the shade of 
a tree, plced his hand over his chest, and made the statement that he was unable to 
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get back to his house, a half mile away, and requested one of the negroes to go to 
the house and ask his wife to come for him in the automobile. He gave every 
evidence of complete exhaustion, appeared to be suffering severe pain, breathed with 
difficulty, and was perspiring profusely. His wife reached him in about ten minutes, 
and he told her that he was very sick, and wished to be taken to the house. Mrs. 
Goethe said that he was very pale, that his hand was across his chest, but that he 
got into the automobile without assistance, and when he reached home he got out 
unaided and went to the house, at which time he was still hot and perspiring. He 
went into the living room and sat upon the floor for about 20 minutes, with his 
back supported by a chair. During this time, at his request, he was given a dose 
of soda water. His wife suggested that she call the doctor, but he demurred, and 
stated that he would soon be all right, and within a few minutes he appeared to 
feel better. Upon leaving the living room, the insured went into his bedroom, 
where, with the assistance of his wife, he bathed, undressed, and went to bed. While 
still apparently very sick, he had recovered some of his normal color, and seemed to 
feel better. She stayed with him about 10 minutes, when she was summoned to the 
store nearby; and, after being there about 2 minutes, she called back to a servant 
girl, who was on the house porch, to ask the insured how he felt. This girl went to 
the bedroom door, and then ran back to the porch, urgently calling Mrs. Goethe to 
return as quickly as she could because there was something wrong with the insured. 
She returned at once, and found him in a dying condition. The insured’s face had 
turned a dark purple color, and he was barely breathing. Mrs. Goethe promptly 
summoned a physician, but the insured expired before the doctor arrived. 

[1] As already indicated, our first inquiry has to do with whether or not there 
is in this record any testimony tending to show that the death of the insured was the 
result of injury from accidental means. The burden was doubtless upon the plaintiff 
to present evidence from which the jury could properly find that the death of the 
deceased resulted from injuries of the nature or kind against which the policy 
insured him. The plaintiff contends that the insured died from a heatstroke, as a 
consequence of the intense heat to which he was exposed, while fighting the 
unexpected fire which had invaded the pasture. The appellant vigorously argues 
that death resulted from heart disease, either angina pectoris or coronary 
thrombosis. 

Physicians who testified for the defendant declared heatstroke or sunstroke— 
the two being analogous terms; one being caused from artificial heat, and the other 
from the direct rays of the sun—to be a disease. 

Dr. C. P. Ryan, testifying for the plaintiff, gave it as his opinion that heatstroke 
is not a disease, but would come in the category of bodily injury, brought about 
through accident or by what might be called an unexpected event. Dr. Ryan testified 
that he had always known the insured, and had been his family physician for a 
period of 9 years prior to his death. He said that Mr. Goethe came to his office 
one month prior to his death, and stated that a friend of his had recently been 
examined by a physican and was found to be suffering from some disease, and for 
this reason he himself wished a physical examination. Thereupon he gave him 
the same type of examination as that required by the defendant insurance company 
when it sold him the policy; and, he stated, “I checked him from head to foot, heart, 
lungs, kidneys, and hts blood pressure, and I found nothing wrong with him then.” 

In answer to a hypothetical question, containing the facts developed during the 
trial, embracing the condition and symptoms of the insured immediately prior to 
his death, this physician expressed it as his opinion that the most probable cause of 
death was heat exhaustion or heatstroke, and gave a medical explanation and 
definition of heatstroke. 

When asked, on cross-examination, if he thought that the heat generated from 
the burning broomstraw was sufficient to produce a heatstroke, he replied that it not 
only could, but that it did so happen in this case. Dr. Ryan also said that certain 
symptoms are common to many diseases, and that some of the symptoms shown by 
the deceased were common to some types of heart disease, and among these men- 
tioned angina. He said that the disease known as angina pectoris is usually accom- 
panied by pain in the chest; that the patient invariably places his hand upon his 
chest, loses color, and perspires profusely. 

Dr. A. Ritter was called by the defendant, and gave it as his opinion, after 
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hearing all of the testimony, that the symptoms shown by the deceased pointed 
almost conclusively either to angina pectoris or coronary thrombosis. He qualified 
this statement by stating that some of these symptoms would lead him to believe 
that the insured’s death could have been due to heatstroke or sunstroke. This 
physician had had actual experience with three or four cases of heatstroke, and 
stated that when the patients were brought to him that they were either unconscious 
or became unconscious shortly afterwards, but that none died. When asked if in 
his opinion the heat to which Mr. Goethe was exposed by the pasture fire, or by 
the rays of the sun during the month of April, were sufficient to produce or cause 
a heatstroke, he replied that he did not think it would so affect the average person, 
but with reference to the insured it would depend upon his attitude in fighting the 
fire, whether he was an ordinary fire fighter, or whether he went after it to get 
it out in a hurry. 

Dr. J. Heyward Gibbes, a witness for the defendant, testified that he had never 
attended a patient in his practice suffering from heatstroke or sunstroke but, after 
listening to the testimony given at the trial, expressed the positive opinion that the 
insured did not die as the result of sunstroke or heatstroke, but that his death was 
caused either by angina pectoris or coronary thrombosis; that the symptoms defi- 
nitely showed either the one or the other. We may note in passing that never 
once did the insured complain of pain, although excruciating unbearable pain is 
a typical symptom of angina pectoris. 

The undisputed testimony is that the insured enjoyed excellent health for years 
prior to his death. 

[2] We think that more than one reasonable inference may be drawn from the 
testimony, which we have somewhat lengthily stated, as to the cause of death. 

It is earnestly contended by the appellant that a heatstroke does not constitute a 
bodily injury; and that death so resulting is not effected through accidental means, 
and it is urged that the death of the insured, having resulted through his voluntary 
act, was not, therefore, effected through accidental means. 

A consideration of this question has engaged the attention of the courts in many 
jurisdictions. We may say at the outset that in our opinion heatstroke is included 
in the policy if it is bodily injury. In Couch on Insurance, § 1154, it is said: “A sun- 
stroke, according to the apparently better reasoned authorities, if suffered unex- 
pectedly, is within the protection of an accident policy i insuring against bodily injuries 
sustained through accidental means, or by ‘accident.’ This is especially true where 
the exposure was unexpected and unforeseen. And there is some authorities to 
the effect that sunstroke suffered while engaged in one’s ususal daily duties is by 
‘accidental means,’ although there were no circumstances showing unexpected 
exposure to the sun, at least if not reasonably to be expected under the circum- 
stances, and although the exposure was not brought about by circumstances giving 
it the character of an accident. And the word ‘sunstroke’ may cover a stroke 
resulting from artificial heat as well as from the rays of the sun; at least in the 
absence of a special provision to the contrary.” 

That a heatstroke may result from artificial heat is amply supported by 
authority. Continental Cas. Co. v. Johnson, 74 Kan. 129, 85 P. 545, 6 L.R.A.(N.S.) 
609, 118 Am.St.Rep. 308, 10 Ann.Cas. 851; Mather v. London G. & Acc. Co., 125 
Minn. 186, 145 N.W. 963. 

[3] Numerous other cases are cited in the note under this section in support 
of the various propositions of law stated therein. An examination of the authori- 
ties convinces us that, not only by the weight of authority, but also by the better 
reasoned cases, a sunstroke or heatstroke suffered by one unexpectedly is within 
the protection of an accident policy insuring against bodily injuries sustained 
through external, violent, and accidental means. 

The physicians who testified for the defendant, basing their opinions upon 
recognized medical textbooks, declared sunstroke to be a disease. Every standard 
encyclopedia also supports this view. 


Describing sunstroke, the Americana says that it is due to exposure to intense 
external heat: “Such exposure may be to the direct or indirect rays of the tropical 
sun or to the excessive heat of an engine room. In either case heat and physical 
exertion combine to bring about the results. A high degree of humidity of the 
atmosphere is one of the most important features, since this hinders free evapora- 
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tion from the body. Sunstroke is an old disease. Osler mentions that two instances 
are on record in the Bible, and many of the ancients describe it very well, con- 
founding the severer forms with apoplexy. Two main types are seen,—heat 
exhaustion and heat stroke. Other terms for heat stroke are insolation, thermic 
fever, coup de soleil.” 

The Encyclopedia Britannica refers to sunstroke as the term applied to the 
effects produced upon the central nervous system, and through it upon other organs 
of the body, by exposure to the sun or other heated air, and pronounces sunstroke 
to be a disease. 

In Sinclair v. Maritime Pass. Assur. Co., 3 El. & El. 478, 121 Eng. Reprint, 521, 
it is held that sunstroke is a disease proceeding from natural causes, and not 
accidental. In the opinion it is said: “The disease called sunstroke, although the 
name would at first seem to imply something of external violence, is, so far as we 
are informed, an inflammatory disease of the brain, brought on by exposure to the 
too intense heat of the sun’s rays. It is a disease to which persons exposing them- 
selves to the sun in a tropical climate are more or less liable, just as persons exposed 
to the other natural causes to which we have referred are liable to disastrous 
consequences therefrom.” 

In Dozier v. Fidelity & Cas. Co. (C.C.) 46 F. 446, 448, 13 L.R.A 114, 22 L.R.A. 
620, the insurance was against bodily injuries sustained from external, violent, and 
accidental means, and did not cover disease or bodily infirmity. It was alleged 
in the petition or complaint that the assured, while in the discharge of his ordi- 
nary vocation, without any voluntary exposure on his part, came to his death 
by sunstroke or heat prostration. The question determined was whether or not 
death resulting from sunstroke came within the injuries insured against. Based 
largely upon the Sinclair Case, it was held that a disease produced by a known 
cause cannot be considered as accidental; that sunstroke, or “heat prostration,” 
is properly classified among diseases, and therefore expressly excepted from the 
operation of the policy. That court said: “The common notion that sunstroke, or 
‘heat prostration,’ as it is termed in the petition, comes like a stroke of lightning 
from a piercing ray of the sun, is utterly at fault.” 

In Richards v. Standard Acc. Ins. Co., 58 Utah 622, 200 P. 1017, 1020, 17 
A.L.R. 1183, which is one of the leading cases on the subject under discussion, 
and with the reasoning of which we are in thorough accord, it is said: 

“Following the Sinclair and Dozier Cases are Semanick v. Continental Cas- 
ualty Co., 56 Pa.Super. 392; Continental Casualty Co. v. Pittman, 145 Ga. 641, 89 
S.E. 716. In each of these four cases the insurance was against loss by bodily 
injury effected by accidental means and substantially in the language of the policy 
on which this suit is based. 

“While a formidable array of authorities hold sunstroke to be a disease and 
therefore not embraced within the words ‘bodily injury,’ it is, nevertheless, not 
deniable that when considered in its popular sense sunstroke is a bodily injury 
and an accident. Thus, it is said in Bryant v. Continental Casualty Co., 107 Tex. 
[582] 591, L.R.A.1916E, 945, 182 S.W. [673] 674, Ann.Cas.1918A, 517: ‘There have 
been certain decisions which announce that sunstroke is a disease. * * * But 
whatever it may be, technically, it is not regarded as a disease in the popular 
mind. In the common understanding it is accounted a kind of violent personal 
injury, from the very idea of sudden external force carried by the word.’ 

“In Gallagher vy. Fidelity & Cas. Co. 163 App.Div. 556, 148 N.Y.S. 1016, 
affirmed in 221 N.Y. 664, 117 N.E. 1067, it is said: ‘While it may be conceded that 
sunstroke, freezing, and hydrophobia are diseases rather than accidents, the pop- 
ular idea is no so.’ 

“In Continental Casualty Co. v. Clark [70 Okl. 187] 173 P. 453, L.R.A.1918F, 
1007, it is said that sunstroke ‘is not regarded as a disease in the popular mind.’ 

“Now, in what sense is ‘bodily injuries’ used in this policy? The answer 
depends on whether sunstroke is to be used in its technical or pathological sense 
or whether the popular meaning is intended. The great mass of men with whom 
insurance companies deal, and to whom they sell accident insurance, doubtless 
never regard sunstroke as a disease but do regard it as they do a stroke of light- 
ning. They think and speak of sunstroke as an accident and as a bodily injury, 
never as sickness. All this is well known by the officials of insurance companies. 
‘The terms used in an accident insurance policy should be understood in their plain, 
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ordinary and popular sense rather than in philosophical or scientific sense,’ 1 C.J. 
p. 418. We may here apply what was said in Lewis v, Ocean Acc. & Guarantee 
Corp., 224 N.Y. 18, 120 NE. 56, 7 A.L.R. 1129: ‘ * * * Our point of view in fixing 
the meaning of this contract must not be that of the scientist. It must be that 
of the average man. (Citing cases.) Such a man would say that the dire result, 
so tragically out of proportion to its trivial cause, was something unforeseen, 
unexpected, extraordinary, and unlooked-for mishap, and so an accident. This 
test—the one that is applied in the common speech of men—is also the test to be 
applied by courts.’ 

“In Salt Lake City v. Salt Lake City Water & Electrical Power Co., 54 Utah 
10, 174 P. 1134, it is said that there is only one way to ascertain the effect and 
meaning of an author’s language, and that is by considering the language in the 
light of the subject-matter and giving the words their usual and ordinary meaning 
and effect. 

“Referring to the words ‘bodily injury,’ appellant’s counsel aptly says in his 
brief: ‘The parties to the contract of insurance are conclusively presumed to have 
ihtended the term as it is ordinarily understood by the average man.’ 

“Applying this rule to this policy, it is clearly manifest that sunstroke is cov- 
ered by the words ‘bodily injuries by accidental means.’ It is difficult to escape 
this conclusion unless the popular conception of the word ‘sunstroke’ is to be 
considered only when the buyers procure insurance, and a different and technical 
conception of the same word is to be invoked when the insurance company seeks to 
escape liability. 

“The rule of applying the popular meaning to words found in insurance policies 
is doubly strengthened when the additional rule is invoked that insurance policies 
should be construed liberally in favor of the insured and their beneficiaries so as 
to promote and not defeat the purpose of insurance.” 

[4] Counsel for the appellant argues that the contract does not insure against 
an accidental result, but that the injury or death must be brought about by acci- 
dental means, else the company is not liable. They cite several authorities which 
make this distinction. But we are in accord with the conclusion stated by Mr. Jus- 
tice Cardozo in his dissenting opinion (Landress v. Pheenix Mut. L. Ins. Co., 291 
U.S. 491, 54 S.Ct. 461, 463, 78 L.Ed. 934, 90 A.L.R. 1382) that: “The attempted 
distinction between accidental results and accidental means will plunge this branch 
of the law into a Serbonian Bog. ‘Probably it is true to say that in the strictest 
sense and dealing with the region of physical nature there is no such thing as an 
accident.’ Halsbury, L.C., in Brintons v. Turvey L.R. (1905) A.C. 230, 233 [2 
Ann.Cas. 137]. Cf. Lewis v. Ocean Acc. & G. Corp., 224 N.Y. 18, 21, 120 N.E. 
56, 7 A.L.R. 1129; Innes v. Kynoch (1919) A.C. 765, 775 [9 B.R.C. 478—H.L.]. 
On the other hand, the average man is convinced that there is, and so certainly 
is the man who takes out a policy of accident insurance. It is his reading of the 
policy that is to be accepted as our guide, with the help of the established rule that 
ambiguities and uncertainties are to be resolved against the company. Mutual L. 
Ins. Co. v. Hurni Packing Co., 263 U.S. 167, 174, 44 S.Ct. 90, 68 L.Ed. 235 [238] 
31_A.L.R. 102; Stipcich v. Metropolitan L. Ins. Co., 277 U.S. 311, 322, 48 S.Ct. 
512, 72 L.Ed. 895 [900]. The proposed distinction will not survive the application 
of that test.” 

[5] This action is based upon a policy which provides that the insurance is 
against loss from bodily injuries effected through violent, external, and accidental 
means. It is well settled that the words “accident” and “accidental” have never 
acquired any technical meaning in law, and, when used in an insurance contract, 
they are to be considered and construed according to the common speech and com- 
mon usage of people generally. Lickleider v. Traveling Men’s Asso., 184 Iowa 423, 
166 N.W. 363, 168 N.W. 884, 3 A.L.R. 1295. 


What does a proper construction of the word “accidental” mean, and is heat- 
stroke itself an accidental means or cause? 


In Bryant v. Continental Casualty Co., 107 Tex. 591, 182 S.W. 673, 677, L.R.A. 
1916E, 945, Ann.Cas.1918A, 517, reversing the same case (Tex.Civ.App.) 145 S.W. 
636, suit was brought by the beneficiary on a policy in which the insurance was 
against death by sunstroke resulting from external, violent, and accidental means 
independently of all other causes. Perry, the insured, suffered a sunstroke on 
an unusually warm afternoon in August while walking upon the streets of Houston 
in the ordinary course of his occupation as a collector of accounts, and died from 
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this sunstroke the day following. Discussing the means of the injury, it is said 
by the court: “The question might well be rested at this place, though the exposure 
to which the assured subjected himself be considered as ‘the means’ of his injury. 
It is a mistake, however, to indulge that assumption. Exposure to the heat is the 
cause of a sunstroke only in the sense that exposure to any kind of external force 
furnishes the occasion of an injury as the result of its operation. In cases arising 
under accident insurance policies, where possible negligence on the part of the 
assured does not affect the question of liability, the efficient cause of a sunstroke, 
the vis major which inflicts the injury, is necessarily the excessive heat, and it 
must therefore be deemed ‘the means’ of the injury. If it be solar heat, it is not 
caused, and, when operating naturally, is not controlled, by human agency; and 
under such circumstances it is impossible to associate with it the idea of its ‘vol- 
untary employment,’ or to regard as not an accident an injury from it when suf- 
tered as here shown, in the sense that under certain conditions, as declared in the 
rule above noted, an injury resulting from a means voluntarily employed will not 
be so deemed. 

“A sunstroke caused by the sun’s rays, happening under the circumstances found 
in this case, is in our opinion an accident; as clearly so as is a lightning stroke. 
Hutchcraft’s Ex’r v. Travelers’ Ins. Co., 87 Ky. 300, 8 S.W. 570, 10 Ky.Law.Rep. 
260, 12 Am.St.Rep. 484. It befell the assured without any human agency; and in 
the sudden, unexpected and unusual way in which he was affected by the heat 
as its cause, it had all of the elements of an accident in its occurrence and result.” 

In Higgins v. Midland Casualty Co., 281 Ill. 431, 118 N.E. 11, the reasoning 
in the Bryant Case is followed and approved. Higgins was a traffic policeman, 
and while, on a very hot day, he was performing his duties as such, in the usual 
and customary way, he was stricken by sunstroke. He was a man of temperate 
habits and good health. The question in dispute was whether sunstroke was the 
result of “accidental means.” The court held that sunstroke was the result of 
accidental means. 

In Gallagher v. Fidelity & Cas. Co., 163 App.Div. 556, 148 N.Y.S. 1016, 1017, 
affirmed in 221 N.Y. 664, 117 NsE. 1067, it was held that an insured, while intending 
to be in the sun, did not intend to produce a sunstroke; that the sunstroke was an 
accident, an event taking place without one’s foresight or expectation, and hence 
was within the policy, being produced by accidental means which are agencies 
producing effects which are not their natural and probable consequences; “the 
requirement that the sunstroke be produced by accidental means not requiring an 
accident to precede the sunstroke.” 

In Pack v. Prudential Casualty Co., 170 Ky. 47, L.R.A.1916E, 955, 185 S.W. 
496, the court states its conclusion to be that, although the insured was voluntarily 
engaged in working in the sun, the sunstroke was, nevertheless, an accident that 
he could not have reasonably foreseen or anticipated, although, if it might have 
been reasonably expected that a sunstroke would follow as a natural and probable 
result of his work on this hot day, the stroke was not an accident within the mean- 
ing of the policy. 

In Continental Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, 454, L.R.A.1918F, 
1007, the insured, in company with another man, drove to the country, a distance 
of about 6 miles. It was hot and dusty. About the time of his return the insured 
suffered sunstroke and died. Holding that sunstroke was caused by accidental 
means, it is said in the course of the opinion: “ ‘Accidental means,’ as used in the 
policy, as we understand it, denoted ‘accidental cause.’ ‘Means’ and ‘cause’ could 
be and were intended to be interchangeably used in this policy, and so that, if the 
sunstroke was suffered while the insured was engaged in his usual avocation or 
going about his affairs in an ordinary manner as any other person might have 
been under like or similar circumstances, and did not intentionally and voluntarily 
subject himself to an intense heat, calculated to produce sunstroke with the knowl- 
edge that it would probably occur, then we could say that the sunstroke was suf- 
fered from accidental means or accidental cause; that is to say, that ‘sunstroke,’ 
as used in the policy and as understood by the insured, was treated in the nature 
more of an accident than as a disease. While the decisions generally, with a few 
exceptions, hold that sunstroke is a disease, it is not regarded as a disease in the 
popular mind. In the common understanding of the insuring public it is accounted 
a kind of violent personal injury, from the very idea of sudden and external force 
carried by the word. If classed by medical authorities as technically a disease, 
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to none but an expert medical mind would the provisions of this policy have car- 
ried this significance.” See, also, Husbands v. Indiana Travelers’ Acc. Asso. 
(Ind.App.) 130 N.E. 874. 

The authorities generally hold that death or injury do not result from acci- 
dent or accidental means within the terms of an accident insurance policy where the 
injury or death is the natural and probable result of the insured’s voluntary act unac- 
companied by anything unforeseen except the death or injury. The authorities cited 
by appellant in support of this proposition may be found in 7 A.L.R. 1131, 1132, and 
1 C.J. 427—429. However, it is a well-established exception to the above rule 
that, where death or injury is not the natural and probable result of a voluntary 
and intentional act by the insured, or something unforeseen or unexpected or 
unusual occurs in the act which precedes the injury, then the injury is the 
result of accidental means. Supporting this proposition numerous authorities are 
cited by the annotator in 7 A.L.R. 1132, 1133. The leading case on the subject is 
that of United States Mut. Acc. Asso. v. Barry, 131 U.S. 100, 9 S.Ct. 755, 762, 
33 L.Ed. 60, in which it is held: “The term ‘accidental’ was used in the policy in 
its ordinary, popular sense, as meaning ‘happening by chance, unexpectedly taking 
place, not according ‘to the usual course of things, or not as expected;’ that if a 
result is such as follows from ordinary means, voluntarily employed, in a not 
unusual or unexpected way, it cannot be called a result effected by accidental 
means; but that if, in the act which precedes the injury, something unforeseen, 
unexpected, unusual, occurs which produces the injury, then the injury has resulted 
through accidental means.” Richards v. Standard Acc. Ins. Co., 58 Utah 622, 
200 P. 1017, 17 A.L.R. 1183. Also see Western Commercial Travelers’ Asso. v. 
Smith, 85 F. 401, 29 C.C.A. 223, 56 U.S.App. 393, 40 L.R.A. 653. 

In Lickleider v. Iowa State Traveling Men’s Asso., 184 Iowa 423, 166 N.W. 
363, 266, 168 N.W. 884, 3 A.L.R. 1295, it 1s said: 

“There is, however, another alleged definition which has had a degree of 
judicial sanction which ought not to be passed without notice. According to this 
definition, if correctly interpreted by counsel for the defense, an injury happening 
to the insured through his own voluntary act is not an accident, nor is his hurt 
to be attributed to accidental means—a proposition which is wholly at variance 
with every statement of the true rule as illustrated in the numerous authorities 
above cited. It may be, and it is true, that if the insured does a voluntary act, 
the natural, usual, and to be expected result of which is to bring injury upon 
himself, then a death so occurring is not an accident in any sense of the word, 
legal or colloquial, and it is only when thus limited that the rule so stated has any 
proper application. To illustrate, A. may be foolhardy enough to believe that 
he can leap from a fourth story window with safety, and, trying it, is killed. B., 
desiring to descend from the same floor, climbs out upon a fire escape, which 
collapses, and he falls to his death. In no proper sense of the word is A.’s death 
accidental or caused by accidental means, nor can any reasonable person deny that 
B.’s death is accidental and produced by accidental means ;—yet neither would 
have happened but for the voluntary act of the deceased. To say that the deceased 
in the case at bar did just what he attempted and intended to do—that is, he 
attempted to remove and did remove the tire from the wheel,—and therefore 
that was no accident or accidental means producing his injury, is to beg the whole 
question and to ignore the well-established meaning of words. * * * ‘ 

“ ‘Accident insurance companies do business mostly with the common people, 
and the term “accident” as used in these policies should be defined according to the 


ordinary and usual understanding of its signification.’ [See Young v. Railway Mail 
Asso. 126 Mo.App. [325], 341, 103 S.W. 557.] 


“It makes no difference whether the injured man or some other person volun- 
tarily sets in motion the first of a series of events which in connected line of 
causation results in his injury or death. If, to use the language I have quoted, the 
resulting injury and violence to him ‘unexpectedly took place,’ or was ‘an unex- 
pected result from a known cause,’ or was produced ‘without design or intention,’ 
or was ‘an unusual and unexpected result attending the performance of a usual or 
necessary act,’ or was an ‘event happening without the concurrence of the will of 
the person by whose agency it was caused,’ or if it was ‘caused or produced without 
design,’ it falls directly within the letter and spirit of the definition which has been 
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placed upon the words by the most competent lexicographers as well as by our 
most eminent jurists who have given attention thereto.” 

[6] The rule clearly deducible from the overwhelming weight of authority 
is that, when injury or death follows or results from a voluntary act of the insured, 
and the act is one which is not manifestly dangerous, but which is ordinarily done 
or performed without serious consequences to the doer, such result is caused by 
accidental means. This is nowhere better stated than by Sanborn, J., in Western 
Commercial Travelers’ Asso. v. Smith, 85 F. 401, 405, 29 C.C.A. 223, 56 U.S.App. 
393, 40 L.R.A. 653, where he says: “An effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of those means, an effect which 
the actor did not intend to produce and * * * cannot be charged with the design 
of producing, * * * is produced by accidental means.” 

[7] In our opinion, the heatstroke suffered by the insured in the case at bar 
was in and of itself an accidental means, but, if it was not, nevertheless it resulted 
from accidental means or an accidental cause, according to the undisputed evidence. 
The “accidental means” was the sudden exposure to the heat arising from the 
unforeseen and unexpected fire which had spread to the broom grass in the pas- 
ture. It is manifest from what we have said, and from the cases which we have 
cited, that the injury was accidental. Under the undisputed facts, it is equally true 
that it was external and violent, and comes within the coverage of the double 
indemnity clause. The cases bearing upon the point are so numerous that we desist 
from any further attempt to mention them in greater detail. They are listed in 
the annotated notes appearing in 17 A.L.R. 1197, and Ann.Cas.1918A, 523. 

Our conclusions are that the term “bodily injury” within the’ meaning of the 
policy embraces heatstroke, either from the direct rays of the sun or from artificial 
heat ; that the heatstroke was itself, in the case at bar, an accidental cause or means, 
resulting in the death of the insured; that the combination of unexpected circum- 
stances,—and we here have reference to the unexpected and unforeseen spread 
of the fire to the pasture,—were accidental means, unexpectedly produced, and 
bringing about an unexpected result. In our opinion, the trial judge committed no 
error in submitting the entire case to the jury. 

The exceptions are overruled, and the judgment below affirmed. 


Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


PANNELL v. SOVEREIGN CAMP, W. O. W. 
Supreme Court of Tennessee. March 1, 1937. 
’ 102 Southwestern Reporter (2d) 50. 
1. EYE WITNESS. 


By-law of fraternal insurance company, providing that society would not be 
liable for double indemnity for death of member where he was killed by acci- 
dental discharge of firearms or shooting, unless fact that shooting was acci- 
dental be established by testimony of at least one eyewitness other than mem- 
ber, Aeld rule of evidence agreed to by parties. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. LIMITATION OF LIABILITY. ; 

Where member of benefit society agreed to changes in by-laws and_ society 
amended by-laws to provide that it would not be liable for double indemnity 
for death of member killed by accidental discharge of firearms, or shooting 
unless fact that shooting was accidental was established by testimony of at least 
two witnesses, beneficiary of member killed by shooting held not entitled to 
recover double indemnity where she did not furnish testimony of eyewitness 
that shooting was accidental. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

4. LIMITATION OF ACTION. ; 

In suit on benefit certificate for double indemnity for shooting of member, 
where there was no allegation or proof that benefit society had not complied 
with statute regulating fraternal benefit associations, one-year and not five-year 
limitation held applicable (Code 1932, § 6179 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 812.) 

5. LIMITATION OF ACTION. : 
In action on certificate of benefit society, evidence that member was killed 





Life] Pannell v. Sovereign Camp, W. O. W. 195 


in 1931 and society paid beneficiary immediately, and nothing more was heard 
of matter until 1935, when society refused to pay double indemnity, held insuffi- 
cient to show matter was pending until 1935 so as to bar application of con- 
tractual limitation (Code 1932, § 6179 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 812.) 
6. EYEWITNESS. 4 j 

Provision in by-law of benefit society requiring testimony of “eyewitness” to 
shooting of member that shooting was accidental held to mean one who saw 
object or act and who testified what he had seen. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from Chancery Court, Polk County; T. L. Stewart, Chancellor. 

Action by Rena E. Pannell (Guinn) against the Sovereign Camp, Woodmen 
of the World. To review a judgment of the Court of Appeals affirming a decree 
dismissing the bill, plaintiff brings certiorari. 

Certiorari denied. 

Mayfield & Mayfield, of Cleveland, and Chas. C. Guinn, for complainant. 

Paul R. Stewart, of Athens, for defendant. 

Dr Haven, Justice. 

On December 14, 1925, the Sovereign Camp, Woodmen of the World, issued 
a beneficiary certificate in the sum of $2,000 upon the life of Thomas A. Pannell 
and naming his wife, complainant in this suit, beneficiary. The certificate pro- 
vided for the payment of an additional $2,000 in the event that the death of the 
insured resulted from an accident. The insured died on January 31, 1931, as 
the result of a pistol shot. Defendant promptly paid the beneficiary the face 
amount of the certificate on February 13, 1931. The suit to collect double indem- 
nity was filed March 16, 1935, more than four years after the payment of the face 
of the policy. 

Defendant is a fraternal benefit association, organized under the laws of the 
State of Nebraska, operating upon the assessment plan for the benefit of its 
members and not for profit. ™ 

The certificate stipulates that it is issued and accepted subject to all the 
conditions set forth in the constitution and by-laws of the society; that the 
member agrees that any changes, additions, or amendments thereto made subse- 
quent to the issuance of the certificate shall bind the member and his beneficiary, 
and shall govern and control the agreement in all respects, the same as though 
such changes had been made prior to and were in force at the time of the appli- 
cation and incorporated in the certificate. These provisions are in accord with 
the requirements of section 6367 of the Code. 

Effective November 1, 1929, the constitution and by-laws of the society were 
amended to provide, in substance, that the society should not be liable for 
double indemnity for death by accident where it is claimed the insured was 
killed by the accidental discharge of firearms or shooting, unless the fact that 
such shooting was accidental shall be established by the testimony of at least 
one person, other than the member, who was an eyewitness to such shooting. 


In Mays v. Sovereign Camp, W. O. W., 151 Tenn. 604, 271 S.W. 34, 37, 40 
A.L.R. 1266, it was held that by-laws of fraternal insurance companies which 
form a part of the policy are enforceable against one sui juris who accepts them 
and agrees to ‘abide by them, if reasonable. An amendment cannot be adopted 
so as to deprive the member of a vested right, as where, for example, the 
amount of the benefit to which the member is entitled is decreased. Hazelwood 
v. Mut. Relief Soc., 166 Tenn. 556, 64 S.W.(2d) 15; Gaut v. American Legion of 
Honor, 107 Tenn. 603, 64 S.W. 1070, 55 L.R.A. 465; Wallace v. McPherson, 138 
Tenn. 458, 197 S.W. 565, L.R.A. 1918A, 1148. 

[1, 2] The by-law here in question, providing that the society shall not be 
liable for double indemnity for death of the member where he is killed by the 
accidental discharge of firearms or shooting, unless the fact that such shooting 
was accidental be established by the testimony of at least one eyewitness, other 
than the member, is but a rule of evidence agreed to by the parties. As said in 
Mays v. Sovereign Camp, W. O. W., supra: “There is no vested right in a rule 
of evidence, and parties may, by contract, chanve an established rule of evidence, 
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and provide that a different rule shall apply in determining controversies that 
may arise between the parties to the contract.” 

It appears with reference to the shooting that the insured just prior to his 
death was seated in the living room of his home with other’ members of his 
household; that without making any statement of his intention he left the living 
room and entered a bedroom to the rear of the living room; that about five 
minutes later a shot was heard and he was found by members of the family in 
the bedroom lying dead with a shot through the head; that a revolver was 
found in his hand or near his body from which shots had been fired; there were 
no powder burns on his head or face; that the range of the bullet suggested the 
possibility that the shot might have been fired from the outside through an open 
window. The chancellor applied the presumption against suicide. There was 
no eyewitness to the shooting. No one was in that room, so far as the record 
discloses, except the deceased, from the time he left the living room until after 
the shot was fired. The testimony of no eyewitness to the shooting of the insured 
was furnished the society. The chancellor found that complainant, not having 
made proof in the form and manner required by the laws of the society, could 
not recover. The chancellor also held that the contractual period of limitation of 
one year barred complainant’s right of action on the certificate. 

From a decree dismissing the bill complainant appealed to the Court of 
Appeals, with the result that the decree of the chancellor was affirmed. Com- 
plainant has filed his petition for certiorari. Twelve assignments of error have 
been made. These appear to be discussed under several heads. 

It is first insisted that the chancellor and the Court of Appeals were in error 
in holding that defendant is a fraternal benefit society, duly qualified to do a 
fraternal insurance business in Tennessee. The certificate sued on describes the 
society as “A Fraternal Beneficiary Association Organized Under the Laws of 
Nebraska.” The bill avers that the defendant was doing a local and general busi- 
ness in Tennessee, but avers that it was an “old line insurance business.” No 
reference to any part of the record showing that the society was doing an old 
line insuranee busiress in Tennessee is made. 

[3] There is an absence of any allegation in the bill that defendant had failed 
to comply with section 6399 of the Code requiring certified copies of amendments 
to its constitution and by-laws. No such issue was tendered. It is complainant's 
theory, reflected in brief and argument, that defendant should not be permitted to 
rely upon the exemption from the general insurance laws upon such associations 
because of noncompliance with the statute, and that, therefore, the contract could 
not be changed by amendment after it was written. This contention ignores the 
fact that prior to the enactment of chapter 172, Acts 1921 (Code 6367), section 8 
of which requires a provision that amendments made subsequent to the issuance of 
the certificate shall bind the member and his beneficiary, it was held in Supreme 
Lodge K. of P. v. LaMalta, 95 Tenn. 157, 31 S.W. 493, 30 L.R.A. 838, that a valid 
law passed by a benevolent society after the application for membership and issu- 
ance of the certificate, and before the death of the member, is operative against 
him, where, in his application, he agreed to conform to the rules now in force or 
which may “hereafter be enacted.” That case was decided in the year 1895. Thus 
the validity of the agreement in the instant cause does not rest upon the statute 
above referred to. Whether defendant complied with the statute or not, the terms 
of the contract upon which complainant sues remain unimpaired. Complainant 
not having furnished defendant testimony of an eyewitness to the shooting that it 
was accidental, as required by the contract, she cannot recover. 

[4] The next insistence is that the period of limitation of action on the cer- 
tificate of one year should not be applied upon the theory, as we understand it, 
that defendant not having complied with the statute regulating fraternal benefit 
associations is not excluded from the provisions of Code, 6179 et seq. providing, 
among other things, a five-year period of limitation. As hereinbefore stated, 
there is neither allegation nor proof that defendant did not comply with the require- 
ments of the statute. 

[5] It is also insisted that the matter of the payment of the double indemnity 
“was pending end undecided until March, 1935, when defendant declined by 
letter to pay the balance,” and that the defendant had the policy in its possession. 
As hereinbefore stated, on proof furnished the company of the death of the 
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insured, it promptly paid the face of the policy. Nothing more was heard of the 
matter until March 16, 1935, more than four years thereafter. During this period 
iurther payment was not pending or undecided. In remitting the check for $2,000, 
defendant wrote a friendly letter of advice and counsel. Among other things, it 
was stated: 

“Permit us to suggest that we do not consider our entire obligation has been 
met when we send you this check. I feel it my duty to suggest conservation of 
the money thus received, and to warn you against those who might try to induce 
you to make investments or speculations that might prove disastrous.” 

Taken with its context the language, “we do not consider our entire obligation 
has been met,” can by no possibility be construed to mean that more money might 
be due complainant, as is contended by her. 

The chancellor and the Court of Appeals were correct in holding the action 
barred by the contractual period of limitation, 

[6] It is next insisted that the provision in the policy requiring the testimony 
of an eyewitness to the shooting does not require that a person should have actually 
seen the shooting. We cannot agree with this contention. Webster’s New Inter- 
national Dictionary defines “eyewitness” as, “One who sees an object or act; esp., 
one who testified what he has seen. No one saw the shooting of the insured; 
hence, there was no eyewitness who could furnish testimony that it was accidental. 
No one was in the room with deceased when the shooting took place, and there- 
fore none of the facts or circumstances of the shooting were witnessed by anyone. 
Some of the household went into the room soon after the shooting, and various 
theories may be drawn from what they discovered. A coroner’s jury found that 
the deceased came to his death due to “a pistol shot in his own hands.” What 
really took place is a matter of surmise and conjecture. The cause differs in its 
facts from the authorities relied on by able counsel for complainant. Of course, 
it was not necessary that an eyewitness see “the load leave the discharged gun” 
(1 C.J. 508), but it was necessary that there be an eyewitness who could establish 
by his testimony that the shooting was accidental. 

Certiorari denied. 


DANIEL et al. v. LIFE INS. CO. OF VIRGINIA. No. 8576. 
Court of Civil Appeals of Texas. Austin. Feb. 3, 1937. 
Rehearing Denied Feb. 24, 1937. 
102 Southwestern Reporter (2d) 256. 
ANNUITY. 

Annuity is essentially a form of investment, notwithstanding fact that in its 
usual form payments are contingent upon continuity of grantee’s life, and existence 
of such contingency does not bring annuity within classification of “insurance” 
which, generally, is indemnity for loss suffered from some risk. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from District Court, Travis County; Hardy Hollers, Special Judge. 

Suit by the Life Insurance Company of Virginia against R. L. Daniel and 
others. From a judgment for plaintiff, defendants appeal. 

Affirmed, 


Wm. McCraw, Atty. Gen., and T. F. Morrow, Vernon Coe, and W. W. Heath, 
Asst. Attys. Gen., for appellant. 

Hart, Patterson & Hart and Coleman Gay, all of Austin, for appellee. 

McCLenpon, Chief Justice. 

This appeal presents the sole question: Whether the considerations paid for 
annuity contracts are “premiums * * * on policies of insurance” within the mean- 
ing of R.C.S. art. 4769, which levies an occupation tax on foreign life insurance 
companies doing business in this state, measured by the gross amount of such 
premiums collected from citizens of this state. 

The suit was by appellee, a corporation chartered under Virginia laws having a 
permit to do business in Texas, against the Insurance Commissioners, the State 
Treasurer and the Attorney General, under chapter 214, p. 637, Gen.Laws, Reg. 
Sess. 43d (1933) Leg. (article 7057b. Vernon’s Ann.Tex.Civ.Stat.), to recover the 
amount of tax based upon annuity contract considerations demanded by the Insur- 
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ance Commission and paid by appellee under protest in accordance with said 
statute. 

The pertinent portion of article 4769 reads: “Each life insurance company not 
organized under the laws of this State, transacting business in this State, shall 
annually, on or before the first day of March, make a report to the Commissioner, 
which report shall be sworn to by either the president or vice president and secre- 
tary or treasurer of such company, which shall show the gross amount of pre- 
miums collected during the year ending on December 31, preceding, from citizens 
of this State, upon policies of insurance. Each such company shall pay annually 
an occupation tax equal to three per cent. of such gross premium receipts.” 

The article was originally enacted in 1909 as a part of section 1, c. 3, Gen.Laws 
Ist Called Sess. 31st Leg. p. 264, and was brought forward in the 1911 and 1925 
codifications without substantial change in wording. 

[1] Absent something in the context or other portions of the statutes showing a 
different legislative intent—a subject we shall discuss later—the words “premiums 
on insurance” must be given their generally accepted meaning. Article 10(1), R.S.C. 

From a careful examination of the authorities upon the subject, it is quite 
manifest that in general parlance insurance does not include contracts of annuity. 
This has been the invariable holding wherever the subject has reached the courts for 
decision. The distinguishing characteristics of the two, as gleaned from the 
adjudicated cases, is thus stated in 3 Corpus Juris Secundum, Annuities pp. 1375, 
1376: 

“An annuity contract differs from an insurance contract in that insurance is 
indemnity for a loss usually payable in a lump sum on consideration of premiums 
collected periodically, while the annuity paid under an annuity contract is paid 
periodically, usually in consideration of a single payment. 

“An annuity contract comprehends few of the elements of an insurance con- 
tract. The former is distinguished from the latter in that insurance, as generally 
understood, is an agreement to indemnify against loss in case of property damaged 
or destroyed or to pay a specified sum on the death of insured or on his reaching 
a certain age, while an annuity is generally understood as an agreement to pay a 
specified sum to the annuitant annually during life. The consideration for an insur- 
ance contract is generally termed a premium and is payable annually, semiannually 
monthly, or weekly; the consideration for an annuity contract is not generally 
regarded as a premium and is usually covered by a single payment. The power to 
make insurance contracts and to grant annuities is generally regarded, therefore, as 
distinct.” 

The following cases we. believe comprise all the adjudications having material 
authoritative bearing upon the subject: 

Commonwealth v. Met. Life Ins. Co. 254 Pa. 510, 98 A. 1072, is on all fours with 
that at bar. There the question was whether considerations paid for annuities were 
“premiums * * * receiv ed in money or in the form of notes, credits, or any other 
substitute for money” (Act June 1, 1911, P.L. 607, § 16), under the taxing laws of 
Pennsylvania. The tax was levied there as here, against “every insurance company 
or association of another state or foreign government, authorized to do business in 
this commonwealth.” The basis of the holding that considerations for annuities 
were not included in such premiums is thus summarized in the syllabus: “Insurance, 
as generally understood, is an agreement to indemnify against loss in case property 
is damaged or destroyed by fire, or to pay a specified sum upon the death of the 
insured or upon his reaching a certain age. An annuity is generally understood as 
an agreement to pay a specified sum to the annuitant annually during life. The 
consideration for an insurance contract is generally spoken of as a premium, which 
is payable annually, semiannually, monthly, or weekly. The consideration for an 
annuity contract is not generally regarded as a premium, and is usually covered by 

a single payment.’ 

Also on all fours with os instant case is the New York case of People ex rel. 
Metropolitan Life Ins. Co. v. Knapp, 193 App.Div. 413, 184 N.Y.S. 345, 346 
(affirmed 231 N.Y. 630, 132 N.E. 916). This was also a tax case and the decision 
was the same as that in the Pennsylvania Case above. We quote from the opinion: 

“The tax to be laid, therefore, is exclusively a tax on insurance corporations, 
upon corporations ‘doing an insurance business in this state,’ and it is to be 
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measured by ‘all premiums’ received ‘on all policies, certificates, renewals, policies 
subsequently canceled, insurance and reinsurance.’ 

“The typical case of life insurance is found when a person insured pays annually 
during his life a stipulated sum to an insurer in consideration of which the insurer 
engages to pay on the death of the insured a lump sum to a beneficiary. The typical 
case of an annuity is found where a purchaser pays down a lump sum to a grantor, 
who engages himself to pay a beneficiary during life a stipulated sum annually. In 
the one case the insurer receives an annual sum during the life of another and pays 
out a lump sum upon a stipulated death. In the other the grantor presently receives 
a lump sum and begins to disburse annual payments during life. In the former 
case the insured ‘insures’ a dependent or other person against the contingency of his: 
death, and thereby seeks to make indemnity for a possible loss. In the latter case 
payments are immediately made, without regard to the death of the purchaser, and 
there is no indemnity feature whatever. The one is a provision for death, and the 
other is a provision for life.” 

In Hall v. Insurance Co. 146 Or. 32, 28 P.(2d) 875, the Supreme Court of 
Oregon held that contracts of annuity were not policies of insurance within the 
meaning of a statute of that state requiring insurance companies before issuing 
insurance policies to file forms thereof with the insurance commissioner. 

The Circuit Court of Appeals of the Tenth Circuit reached the same conclusion 
with regard to a Colorado statute prohibiting delivery of any policy of insurance 
until its form had been filed with the commissioner of insurance. Rishel v. Insur- 
ance Co., 78 F.(2d) 881. 

In Carroll v. Insurance Co. (D.C.W.D.Mo.) 9 F.Supp. 223, the question was 
whether a mutual insurance company had power under the laws of Missouri to grant 
a contract of annuity. It was held that such contract was not insurance, but that 
the company was authorized to make it under the wording of Missouri statutes. 

In the Massachusetts case of Curtis v. Insurance Co., 217 Mass. 47, 104 N.E. 553, 
Ann.Cas.1915C, 945, the contract involved was to pay a lump sum on a specific 
date if the grantee was then living. This was construed to be a contract “purely 
of endowment,” and not one Of insurance. The only difference between it and the 
ordinary contract of annuity lay in the fact that it provided for a single payment, 
contingent upon the life of the grantee, whereas the ordinary annuity contract 
provides for payments at stated intervals during the grantee’s life. The conclusion 
reached was based upon the same reasoning applied by other courts to annuities. 

Physicians, etc. v. Cooper, 199 F. 576, 47 L.R.A.(N.S.) 290, by the Circuit 
Court of Appeals, Ninth Circuit (cited by appellee), is not factually in point. The 
opinion presents an able discussion of the essential elements of insurance. But we 
do not regard the decision as having authoritative bearing upon the question at 
bar. The question there was whether contracts undertaking the defense of civil 
suits against physicians for malpractice were “insurance” within the meaning of 
California statutes. 

Appellants rely strongly upon the definition by some lexicograghers of the 
expresssion “policy of insurance” as including “often, an annuity contract or 
certificate of an insurance company,” and upon expressions in some decisions 
referring, somewhat loosely, to annuity contracts as insurance. 

[2] Typical of these dictionary definitions is that of the 1934 edition of 
Webster’s International, reading: “A certificate of insurance; any writing whereby 
a contract of insurance is made; the document containing the contract made by 
an insurance company with a person whose property or life is insured; often, an 
annuity contract or certificate of an insurance company.” 

The basis of inclusion by this high authority of annuity contracts in policies 
of insurance is not entirely clear; nor is the expression “often, an annuity con- 
tract or certificate of an insurance company” altogether free from ambiguity. The 
word “often” excludes the idea of “always,” and may have been used to express 
the thought that some authorities include annuity contracts while others do not, 
or that some classes of annuity contracts written by insurance companies are 
properly so included. Be that as it may, the dictionary definition is not controlling, 
especially in view of the unanimity of judicial decision upon the subiect. It is 
interesting, and perhaps significant, to note that the definition of “insurance”’ 
given by the same authority does not include contracts of annuity. It reads: “Act 
of insuring, or assuring, against loss or damage by a contingent event; a contract 
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whereby, for a stipulated consideration, called a premium, one party undertakes 
to indemnify or guarantee another against loss by a specified contingency or peril, 
called a risk, the contract being set forth in a document called a policy; also, the 
business of making such contracts.” 

“Premium” is thus defined: “The consideration paid, whether in money or 
otherwise, for a contract of insurance. The premium may take any of various 
nominal forms, as that of an initiation fee, an admission fee, an assessment, or a 
stipulated single or periodic payment, according to the nature of the insurance.” 

And “annuity”: “An amount, esp. of money, payable yearly (or, by extension, 
at other regular intervals, as quarterly) for a certain or uncertain period, as for 
years, for life, or in perpetuity; an annual allowance or income; also, the right 
to receive such yearly amount.” 

We will now consider the cases cited by appellants. 

In the Kentucky case of Globe & Rutgers Fire Ins. Co. v. Hensley, 206 Ky. 
202, 266 S.W. 1074, the question was whether a contract in writing was alleged 
in the expression “policy of insurance.” Webster’s definition (above) was quoted 
with approval. The only portions of the definition having any bearing upon the 
case were those in which “policy of insurance” was defined as a “writing,” “docu- 
ment,” or “certificate.” Annuities were in no way involved and were not dis- 
cussed in the opinion. 

The question, in American, ete., v. Brawner, (Tex.Civ.App.) 93 S.W.(2d) 450 
(error dis.) was whether the pleadings were sufficient to admit the defense that no 
contract of insurance had been made because the policy sued upon had never been 
signed by the insured, as required, and therefore there was no meeting of the 
minds of the parties. The case is cited as setting forth the necessary elements of 
a contract of insurance, which include meeting of the minds of the parties to 
the contract. Manifestly the case has no application here, 


Mutual Life Ins. Co. v. Smith, 184 F. 1, 2, 33 L.R.A.(N.S.) 439, by the Circuit 
Court of Appeals of the First Circuit, was a suit in equity by a trustee in bank- 
ruptcy to cancel certain annuity contracts and recover the consideration paid on 
the ground that they were executed in fraud of the bankrupt’s creditors. Recovery 
was denied on the ground that the insurance company was ignorant of the fraud. 
The case is cited on account of certain expressions in the opinion, such as: “The 
case is a novel one in the sense that it involves a kind of insurance or indemnity 
which has not been in general use, if in use at all.” That the court did not have 
in mind even to express an opinion on whether the contracts should be classed 
as insurance is clear from the following quotation: “The contract between the 
insurance company and Dunning, or the policy of insurance from the company to 
Dunning, if it may properly be called that, is novel in kind.” (Emphasis supplied.) 
Whether annuity contracts are insurance was in no way involved or attempted to 
be decided, and the case has no bearing upon the question before us. 


[3] We are not here concerned with annuities created by deed or will, which 
are of ancient origin. The granting of annuities by corporations upon considera- 
tion paid is a more recent practice. It appears to have been engaged in first by 
insurance companies to which it is largely confined at the present day. It is 
essentially a form of investment, and uniformly held to be purely such, regardless 
of the fact that in its usual form payments are contingent upon continuity of the 
life of the grantee. In some forms of annuity, not even this contingency exists. 
The fact of the existence of such contingency is held not to bring it within the 
classification of insurance, which generally speaking, is indemnity for loss suffered 
from some risk. In a broad and general sense investment may be said to have 
the same objective. The uncertainties arising from a constantly changing business 
and economic world involve an infinite variety of risks, security or insurance 
which men constantly seek through investment of various kinds. But this is not 
the character of insurance or risk which is connoted in the business of writing 
insurance policies. The terms have a more narrow and restricted meaning. For 
many years there has been an evergrowing tendency of life insurance companies 
to encroach upon the field of investment by loading their policies with an increas- 
ing variety of purely investment features. This fact, however, does not affect the 
character of a contract made by an insurance company as to whether it is insur- 
ance vel non, nor does it broaden the definition to include as insurance that which 
is not in fact properly so classified. An interesting and instructive discussion of 
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this subject is found in the Wisconsin case of Ellison vy. Straw, 119 Wis. 502, 
97 N.W. 168, 170. In that case the question was whether payments due the insured 
under a tontine policy were life insurance within the meaning of exemption statutes 
of Wisconsin. We quote from the opinion: “Life insurance is one thing, invest- 
ment is another, but the ingenuity of the life insurance companies in formulating 
contracts which confuse the distinction has been active for generations. Pure life 
insurance has become rare, except with beneficial associations; but the gradations 
from that contract, with some slight provision for accumulation of dividends, 
to contracts where the accumulation is the predominant, if not even the exclusive, 
purpose, are almost numberless. Life insurance is a promise to pay a certain sum 
upon the death of the assured. Tennes v. Ins. Co., supra [26 Minn. 271, 3 N.W. 
346]; Talcott v. Field, 34 Neb. 611, 52 N.W. 400, 33 Am.St.Rep. 662; Shakman 
v. U.S. Credit System Co., 92 Wis. 366, 66 N.W. 528, 32 L.R.A. 383, 53 Am.St.Rep. 
920. Doubtless the amount so payable may be augmented by accumulation of 
excessive premiums and their earnings in the hands of the company without 
destroying the essential character of the contract. When however, we find, as 
frequently, a promise to repay a sum made up from a portion of the premiums 
and their earnings at a date certain in the lifetime of the assured, we have only a. 
contract such as a savings bank may as well make.” 

[4-7] We find nothing in the context of the particular statute under review, 
nor in other related statutes, indicative of a legislative intent to give to the expres- 
sion “premiums collected on policies of insurance” any other than its generally 
accepted meaning. The fact that the same Legislature in its previous regular 
session (chapter 108, § 1, p. 192, Gen.Laws, 1909 [Vernon’s Ann.Civ.St. art. 4716]) 
provided that “a life insurance company shall be deemed to be a corporation doing 
business under any charter involving [among other things] an insurance, guaranty, 


contract or pledge for the payment of endowments or annuities,” does not indi- 


cate, we believe, that it was the intention to substitute a legislative definition for 
the term insurance to be read into subsequently enacted statutes. Life insurance 
companies quite generally engage in granting annuities, and this enactment was 
nothing more, we believe, than an enumeration of the kinds of business done by 


corporations classified as life insurance companies. 

This is especially true in view of the general rule that statutes creating 
taxes are strictly construed, and not extended “by implication beyond the clear 
import of the language used.” “Such laws are to be interpreted liberally in 
favor of the taxpayer.” See City of Austin v. Nalle, 85 Tex. 520, 22 S.W. 668, 
960; Franklin Fire Insurance Co. v. Hall, 112 Tex. 332, 336, 247 S.W. 822, 823: 
McCallum v. A. R. Credit Men (Tex.Civ.App.), 26 S.W.(2d) 715: Gould v. Gould, 
245 U.S. 151, 38 S.Ct. 53, 62 L.Ed. 211. 

Had the Legislature intended to include considerations paid for annuities 
within the amounts upon which the tax was to be computed, it would have been 
a simple matter to so state. “Doubt, if any arises, must be resolved against 
the right to make the exaction.” Hall Case, above. 

Appellees also invoke the rule of departmental construction. This rule, if 
the case is brought within it, is peculiarly applicable here under the holding in 
the Hall Case that: “The acquiescence of the Legislature in the departmental 
construction has not been merely a passive one, for the reason that the fees 
authorized by the act are a source of revenue, the consideration of which is one 
of the primary duties of the Legislature.” 

We have some doubt, however, whether the record shows clearly a depart- 
mental construction. Prior to 1932 or 1933 the reports required by the depart- 
ment did not prescribe what should be included in “gross premiums.” Begin- 
ning with one of those years such reports carried the question: “Have you 
included all annuity premiums dividends, or coupons applied to purchase insur- 
ance, and premiums paid by automatic loans?” 

The agreed statement of facts contains this stipulation: 

“It is not hereby agreed that the Department knew prior to 1932 or 1933 
that insurance companies were failing to include the amounts of considerations 
received for annuity contracts in their reports of gross premiums received, but 
it is stipulated that the plaintiff herein had not included the amounts received 
by it as considerations for annuity contracts sold to Texas citizens prior to that 
time since its admittance into the State of Texas in the yeat 1930. 
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“It is not agreed that the Insurance Department knew prior to the year 
1632 or 1933 that the plaintiff was not including in its reports of gross premiums 
received on policies of insurance issued Texas citizens the amounts of consider- 
ations received for the purchase of annuity contracts by Texas citizens.” 

We find it unnecessary to pass upon the question thus presented, and rest 
our decision upon the grounds already stated. 

The trial court’s judgment is affirmed. 

Affirmed. 


METROPOLITAN LIFE INSURANCE CO. v. GREEN. No. 13509. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 12, 1937. 
Rehearing Denied March 12, 1937. 

102 Southwestern Reporter (2d) 1090. 

1. TOTAL DISABILITY. 

Evidence that railway station agent, because of broken blood vessel in leg, 
suffered from severe varicose veins, that he could not stand, walk or lift objects, 
and that he walked with a cane and limped badly, held to establish total and 
permanent disability within group policy authorizing such benefits if disability 
should prevent insured from engaging in any occupation or performing any work 
for compensation or profit. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. TOTAL DISABILITY. 

Fact that railroad continued to keep disabled station agent on its pay roll held 
not ground for denying agent total and permanent disability benefits under group 
policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. ACCRUAL. 

Rendition of judgment in suit for disability benefits for unaccrued install- 
ments as well as accrued installments of benefits under group policy held 
improper. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. PENALTY. 

Insured in suit for disability benefits under group policy against nonresident 
insurer held entitled to statutory penalties and attorneys’ fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. ATTORNEY’S FEE. 

In suit for disability benefits under group policy, where insured established 
right to total amount of insurance provided by policy, computing of attorney’s 
fee upon such amount held proper. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Suit by Anthony A. Green against the Metropolitan Life Insurance Company. 
To review a judgment for plaintiff, defendant brings error. 

Judgment reformed, and as so reformed, affirmed. 

Leake, Henry & Young, Hawkins Golden, and Harry M. Stanfield, all of 
Dallas, for plaintiff in error. 

W. P. McLean, Jr.. Sam Woodward, Marvin B. Simpson, and Harris 
Brewster, all of Fort Worth, for defendant in error. 

Brown, Justice. 

Appellee, Anthony A. Green, brought suit in the district court of Tarrant 
county, against appellant, Metropolitan Life Insurance Company, on what is 
known as an employees’ group policy of insurance, issued by appellant to the 
employees of the Chicago, Rock Island & Pacific Railway Company and the 
Chicago, Rock Island & Gulf Railway Company, by which last-named company 
appellee was then employed. 

The total and permanent disability benefits are provided for in the policy in 
the following language: ' 

“Total and Permanent Disability Benefits. 

“Under the terms of the Group Policy mentioned on page one of this Cer- 
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tificate, any Employee shall be considered totally and permanently disabled who 
furnishes due proof to the Company that, while insured thereunder and prior to 
his 60th birthday, he has become so disabled, as a result of bodily injury or 
disease, as to be prevented permanently from engaging in any occupation and 
performing any work for compensation or profit. 

“Three months after receipt of such proof, the Metropolitan Life Insurance 
Company will commence to pay to such Employee in lieu of the payment of the 
insurance under said policy at his death, equal monthly instalments, the 
number and amount of such instalments to depend upon the amount of insurance 
in force on the life of such Employee at such date, as shown in the following 
table: 

Amount of Number of Amount of each 
Insurance Instalments Instalment 
$2,000.00 60 $36.00.” 

Appellee by proper averments sued for total and permanent disability, for the 
statutory penalty, and attorneys’ fees. 

The cause was tried to the court, who made certain findings of fact, incorpor- 
ated same in the judgment, and rendered judgment for appellee for the monthly 
installments that had accrued, and for the statutory penalty and attorneys’ fees 
on the entire sum provided for in the policy, and further rendered judgment for 
appellee for the future monthly installments that would accrue to appellee. 

The cause is brought up by writ of error, but the parties will be designated 
as appellant and appellee. 

Four propositions are presented for our attention. 

[1] (1) That the evidence establishes the fact that appellee, subsequent to 
his injury, causing his disability “continuously, with slight interruptions, down 
io the time of the termination of his insurance, and even to the trial of this cause, 
was engaged in the same occupation and work which he had performed long 
prior to his alleged injury,” and is therefore not suffering from total and 
permanent disability within the terms and intent of the policy sued upon. 

The testimony discloses that appellee was custodian of the railway station 
at the little town of Newark, when he sustained his injury and disability. He 
had complete charge of the station, and among his many duties was handling all 
of the incoming and outgoing freight and express, keeping premises clean, and 
attending the company’s water pumping station, located about a mile and a half 
from the depot. Appellee and his family lived in the depot. 

The evidence discloses that, to perform the duties required of him, appellee 
was forced to stand and work and lift articles, and that he engaged in physical 
and manual labor. 

The evidence discloses that shortly after lifting some heavy freight appellee 
burst a blood vessel in one of his legs; that he has continuously suffered from 
severe varicose veins: that he cannot stand, or walk, or lift objects because of 
this infirmity; that his leg swells and causes him great pain; that he has been 
compelled to have physicians drain his leg several times since he became dis- 
abled; that he walks with a cane and limps badly; that he has not done, and 
cannot perform, the duties required of him in his position. 

The evidence discloses that, after receiving his injury, the Railway Company 
did not discharge appellee. He had been a faithful employee for many years, 
and they retained him on the pay roll. 

The evidence discloses that appellee’s wife and children and friends, and 
persons employed by him, have discharged the strenuous dutjes which he is 
supposed to perform, since his disability was suffered. 

The trial court weighed the evidence and found appellee totally and per- 
manently disabled. The evidence supports the finding. 

The insurer attempts to place a construction on the insurance contract that 
is so literal and narrow as that it would render relief under the same impossible 
of attainment except by one who is paralyzed in all of his limbs, or who has all 
of his limbs rendered useless by same injury. 

We are in hearty accord with the pronouncement found in Great Southern 
Life Ins. Co. v. Johnson (Tex.Com.App.) 25 S.W.(2d) 1093, 1097, wherein Mr. 
Justice Ryan said: 

“A policy requiring payment for total disability ordinarily is not one of 
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indemnity against loss of income but against loss of capacity to work. * * * It 
does not mean absolute physical disability of the insured to transact any kind 
oi business pertaining to his occupation, but exists if he is unable to do any 
substantial portion of the work connected therewith.” 

[2] The mere fact that appellee’s employer, out of consideration, no doubt, 
for his long and faithful service, has kept him on its pay roll, regardless of his 
disabilities, in our opinion, furnishes the insurer no reason to deny liability 
under the contract. Had appellee’s employer discharged him so soon as he 
became disabled, the defense here made would have never materialized. There 
is no obligation resting upon such employer to continue the employment for 
any time, and it may be terminated at the will of the dmployer. 

We also cite Commonwealth Bonding & Casualty Ins. Co. v. Bryant, 113 
Tex. 21, 240 S.W. 893; Hefner v. Fidelity & Casualty Co., 110 Tex. 596, 606, 160 
S.W. 330, 222 S.W. 966; Inter-Ocean Casualty Co. v. Brown (Tex.Civ.App.) 31 
S.W.(2d) 333 (writ dismissed). 

[3] (2) The second proposition complains of the trial court rendering judg- 
ment for the unaccrued installments. The point is well taken. The trial court 
has by its judgment, attempted to bind the insurer to pay the future installments 
as they mature. Premature recovery was not decreed, but the trial court could 
not find that the insurer is bound to pay all future monthly installments. 
American Nat. Ins. Co. v. Briggs (Tex.Civ.App.)70 S.W.(2d) 491 (writ dismissed). 

[4] (3) The third proposition complains of rendition of judgment for penal- 
ties and attorneys’ fees. This contention was declared not well taken by this 
appellant in the case of Metropolitan Life Ins. Co. v. Worton (Tex.Civ.App.) 70 
S.W.(2d) 216, in an able opinion by Mr. Justice Dunkin. A writ of error was denied 
in the case. ; 

[5] (4) The fourth proposition complains of the trial court awarding an 
attorney’s feé computed upon the total sum of insurance provided for in the con- 
tract. 

The judgment of the trial court has established the fact that appellee is totally 
and permanently disabled. The appellant’s liability is thereby determined as to 
the whole contract of insurance. Unless by some stroke of fortunate circumstances 
appellee’s infirmities are healed before the contract of insurance expires, the 
appellant will be compelled to pay the future installments of disability benefits. 

In the instant case the total disability of appellee is established and his rights 
under the whole contract are fixed, unless changed circumstances alter present 
conditions. 

The appellant, in open court, agreed that a reasonable attorney’s fee would be 
one-fourth of whatever amount is recovered. 

We hold that appellee has recovered judgment establishing his right to the 
benefits provided for in his entire contract of insurance, but that, being an install- 
ment contract, he is not entitled to receive any installment until same becomes due 
and payable. 

The opinion in the case of American Nat. Ins. Co, y. Jones (Tex.Civ.App.) 83 
S.W.(2d) 428 (writ refused), is persuasive of the position taken by us. 

The judgment of the trial court is reformed so as to strike from the judgment 
the following provisions: “It is further ordered, adjudged and decreed that the 
plaintiff, Anthony A. Green, recover judgment of and from the defendant, Metro- 
politan Life Insurance Company, for fifty-four additional installments of $36.00 
each, same payable monthly, first installment due and payable on the 16th day of 
November, 1935, and on the 16th day of each successive month thereafter until the 
said fifty-four installments have been paid and retired.” 

As so reformed, the judgment is affirmed. 

The costs of appeal are assessed equally as against appellant and appellee. 


RUBENSTEIN v. METROPOLITAN LIFE INS. CO. No. 8456. 
Supreme Court of Appeals of West Virginia. March 16, 1937. 
190 Southeastern Reporter 531. 
1. WAIVER. 


Statute requiring plaintiff in action on an insurance policy to file a written 
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~pecification of any matter in waiver, estoppel, or in confession and avoidance on 


which he intends to rely is mandatory (Code 1931, 56-4-22). 
(For other cases, see Insurance, Dec. Dig. § 639.) 
2. WAIVER. 


Court may, in its discretion, permit filing, during trial of action on insurance 
policy, of special replication setting up matter in waiver, estoppel, or in confession 
and avoidance, and on filing of such replication granting or refusal of insurer’s 
motion for continuance rests within court’s sound discretion (Code 1931, 56-4-22). 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

4. PROOF OF CLAIM. 

Statements in letters by insurer to insured to effect that insured was not then 
entitled to total permanent disability benefits and insurer’s failure to send requested 
blanks for making proof of loss held to establish waiver of proof of claim for 
disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 560[3].) 
$8. PROTECTION. 

In suit for disability benefits under life policy, inclusion in instruction of state- 
ment that an insured is entitled to protection which he buys and for which he pays 
held not reversible error. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

9. TOTAL DISABILITY. 

In suit for disability benefits under life policy providing therefor in case 
insured should be prevented by disability from engaging in any occupation and 
performing any work for compensation or profit, but providing that compensation 
should cease if insured should be able to perform any work or engage in any 
business, court properly instructed that insured was totally disabled if he was 
incapable of engaging in a practical manner in useful work, whether his accus- 
tomed vocation or another, notwithstanding use of disjunctive word ‘ 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

ll. WAIVER. ne 

Where disability clause of life policy provided for beginning of disability 
payments at commencement of disability but not more than six months prior to 
receipt of required proof and insurer had waived proof of disability, insured held 
entitled to disability payments from date of commencement of disability but not 
for more than six months prior to time of waiver. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
Syllabus by the Court. 


In an action on an insurance policy, the court, during the trial, may permit 
the blaintit to file the special statement of any matter in waiver, estoppel, or 
confession and avoidance, as provided for by Code, 56-4-22, as justice may require. 
In such case, the granting of defendant’s motion for a continuance rests within the 
sound discretion of the trial court. 

2. In this action on a life insurance policy, the disability clause of the policy 
entitled the insured to benefits if he shall “become totally and permanently disabled, 
as the result of bodily injury or disease * * * so as to be prevented thereby from 
engaging in any occupation and performing any work for compensation or profit, 
and that such disability has already continued uninterruptedly for a period of at 
least three months, it will, during the continuance of such disability, * * * ” pay to 
the insured the benefits provided for in said policy, which policy further provides 
that “if the insured shall be able to perform any work or engage in any business 
whatsoever for compensation or profit, the monthly income herein provided shall 
immediately cease. * * * ” The trial court did not err in instructing the jury 
that the plaintiff is totally and permanently disabled, within the meaning of the 
policy, if plaintiff was “incapable of engaging in a practical manner in useful work, 
whether his accustomed vocation or another, for the period of time covered by 
this suit, and that such disability existed at the time of the bringing of this suit 
and had existed for at least three continuous months without interruption, before 
claim was made for such disability. * * * ” 

3. Where a disability clause of a life insurance policy provides that the dis- 
ability “payments shall begin as of the date of the commencement of (the insured’s) 
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disability, provided, however, that in no case shall * * * such payments begin as of 
a date, more than six months prior to the date of receipt of the required proof,” 
and there has been a waiver of the proof of claim, the insured may recover the 
monthly benefit payments for disability as provided in the policy from the date 
of the commencement of such disability, provided, however, the insured may not 
recover monthly payments more than six months prior to the time of the waiver 
of said proof of disability. 

Error to Circuit Court, Tucker County. 

Action by Ruby Rubenstein against the Metropolitan Life Insurance Company. 
To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

W. K. Pritt, of Parsons, and Hoffheimer & Stotler and Stewart McReynolds, 
all of Clarksburg, for plaintiff in error. : j 
_ D.E. Cuppett, of Thomas, and D. E. Cuppett, Jr., of Petersburg, for defendant 
in error. 

Riney, Judge. 

The plaintiff, Ruby Rubenstein, instituted this action in assumpsit against the 
defendant, Metropolitan Life Insurance Company, on the total disability clause 
of a life insurance policy. To a judgment in favor of the plaintiff in the amount 
of $607.50, based upon a jury verdict, the defendant obtained this writ of error. 

The declaration, which was filed in statutory form, alleged, among other 
things, that the plaintiff was totally and permanently disabled and that claim for 
said disability had been made and proof thereof furnished to the defendant. 

In addition to pleas of nonassumpsit and nonliability, defendant filed a specifi- 
cation of defense, alleging, among other things, that proof of total and permanent 
disability had not been furnished as required by the policy, and that at the time of 
the institution of suit and at all times since the plaintiff was able to perform work 
and engage in business for compensation or profit. No written reply or replication 
to this specification of defense had been filed by the plaintiff prior to the trial. 
On the first day of the trial, an objection having been made to the introduction 
of testimony on behalf of the plaintiff, bearing on the furnishing blank for proofs 
of claim by the company, plaintiff’s counsel notified the court and opposing counsel 
that on the following day they would tender a written replication to the specifica- 
tion of defense. On the day designated, the plaintiff filed, over defendant’s object- 
tion, a replication to the specification of defense, alleging that the plaintiff had made 
demand on the defendant for the blanks upon which to make a proof of claim; 
that the defendant had not furnished the blanks and at all times denied the claim 
of the plaintiff for disability benefits, whereby the defendant had waived its right 
to demand proof of claim and was estopped from defending said action on the 
ground that proof of claim was not filed. Defendant’s counsel then moved for a 
continuance on the ground of surprise, which motion was overruled by the court. 
Exceptions were taken to both rulings of the court. 

The provisions of the policy of insurance sued on, relating to disability bene- 
fits, read: 


“Metropolitan Life Insurance Company * * * Hereby Agrees, that upon receipt 
by the Company at its Home Office * * * of due proof, on forms which will be 
furnished by the Company, on request, that the insured has, * * * become totally 
and permanently disabled, as the result of bodily injury or disease * * * so as to 
be prevented thereby from engaging in any occupation and performing any work 
for compensation or profit, and that such disability has already continued uninter- 
ruptedly for a period of at least three months, if will, during the continuance of 
such disability, * * * Pay to the insured, * * * monthly income of $10 for each 
$1,000 of insurance, or of commuted value of installments, if any, under said 
Policy ;” and further, “if the insured shall be able to perform any work or engage 
in any business whatsoever for compensation or profit, the monthly income herein 
provided shall immediately cease, * * *.” (Italics supplied.) 

The plaintiff, aged 55 years, lived at Thomas, W. Va., where he owned a meat 
and grocery store. He also owned a farm about seven miles from Thomas. About 
the middle of April, 1935, he developed an inflammatory condition of the gall blad- 
der, which failed to respond to medical treatment. He was taken to a hospital at 
Cumberland, Md., where on April 19th, he underwent an operation, the purpose of 
which was to drain the gall bladder. In this action brought on October 22, 1935, 
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the plaintiff claims that from the time of his operation, his physical condition was 
such as to bring him within the total and permanent disability clause of the policy. 

A good deal of testimony, both medical and lay, was introduced on behalf of 
both parties bearing upon the plaintiff’s physical condition, both before and after 
the operation. The witnesses who gave the medical testimony were Dr. Harry 
Bolton and Dr. John H. Miller, called by both the plaintiff and defendant, Dr. 
W. E. Whiteside, a witness for defendant, and Dr. Samuel Weisman, a witness 
for the plaintiff. Time will not permit a detailed summary of this medical tes- 
timony. Dr. Bolton, who attended Rubenstein at his first sickness and took him 
to the hospital for the operation, testified in part that he would not classify 
Rubenstein as totally and permanently disabled; that Rubenstein would not be fit 
for hard manual labor; that he has been improving since the time of his illness; 
and that he could manage and supervise his farm and store and do the ordinary 
running around; that it would be a rather indefinite time during which the plaintiff’s 
condition might last; and that he was unable to say if plaintiff will improve. On 
cross-examination, this witness defined total and permanent disability from a 
medical standpoint: “If I am to interpret it literally, my understanding of total 
and permanent disability would mean a man could not do anything for the rest 
of his life, anything at all. That would be my idea of permanent and total 
disability, would be my interpretation at that time.” Dr. Miller testified in part 
that the plaintiff was not totally and permanently disabled; that he was not disabled 
for any of the lighter duties of managing and overseeing his farm and meat mar- 
ket; that plaintiff was able to get around and look after things as a normal man; 
that the percentage of disability was 30, 40 or 50 per cent., less than 50 probably. 
On cross-examination, this witness adopted the medical definition of total and 
permanent disability as given by Dr. Bolton; and when asked as to probability 
of improvement, he testified: “It is possible he will continue to improve, and it is 
possible he may not.” Dr. Whiteside stated, among other things, that at the time 
he examined Rubenstein, the latter had a partial disability; that such disability 
should gradually decrease; and that plaintiff was not totally disabled. When asked 
whether the amount of disability plaintiff had would remain permanently, Dr. 
Whiteside replied: “It is pretty hard to decide. I have seen men get along under 
the conditions of that kind and apparently get back into usual work and do ordinary 
work, and I have seen cases where subsequently they have had to have an opera- 
tion.” Dr. Weisman testified that he did not think plaintiff would be able to 
undertake his usual or former duties of farming or butchering or any form of 
physical exercise because of the gangrenous gall bladder; that any undue exercise 
may cause a new eruption which would cause peritonitis; that plaintiff is totaly 
and permanently disabled and will continue until the gall bladder is removed. 

The lay witnesses testified variously as to plaintiff’s physical condition before 
and after the operation. Testimony was introduced that plaintiff was able to do 
as much supervising in the butcher shop and on the farm as he had done prior 
to the operation; and that he was able to do, and had been doing, a good deal of 
physical work in connection therewith. Other witnesses, however, state that 
although plaintiff had tried to work, he was unable to do anything; that when he 
leaned over to pick up any object, he would fall over like he was drunk; that he 
would get nervous and sweat; that his sister and wife had to run the business; 
that Ronald Gainer did the most of the butchering. The best summary we can 
make of the evidence on the question of plaintiff’s disability is that it conflicts 
to such an extent, the trial court was unable, as a matter of law, to determine 
whether it preponderated in favor of either party. That being so, it was clearly 
the province of the jury to determine this issue of fact between the parties. Thus 
we answer the issue of fact raised by the ninth assignment of*error, which was 
taken up and discussed under point 7 of plaintiff in error’s brief. For convenience 
in the treatment of the several other assignments, we shall refer to the points by 
number, as restated in plaintiff in error’s brief. 

[1-3] Point 1 is that the plaintiff’s replication to the defendant’s specification 
of defense should not have been filed on the second day of the trial, or, if filed, 
the defendant’s motion for a continuance should have been granted. Under Code, 
56-4-22, if, in action on an insurance policy, “the plaintiff intends to rely upon any 
matter in waiver, estoppel, or in confession and avoidance of any matter which 
may have been stated by the defendant * * * [he] must file a statement in writing, 
specifying * * * the matter on which he intends so to rely.” This provision of 
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the Code is mandatory. Duncan y. Federal Union Ins. Co., 113 W.Va. 71, 166 
S.E. 813; Capehart vy. Mutual Benefit, etc., Association, 111 W.Va. 317, 161 S.E. 
609. Under our well-settled practice, the court, in its discretion, may permit 
the filing of a special replication during the course of the trial. Harvey v. Park- 
ersburg Insurance Co., 37 W.Va. 272, 16 S.E. 580; 16 L.R.A.(N.S.) 1250, note; 
Levy v. Scottish Union, etc., Ins. Co., 58 W.Va. 546, 550, 52 S.E. 449; 47 
L.R.A.(N.S.) 346, 442, note. With the filing of the replication, the court had 
the sound discretion to grant or refuse the defendant’s motion for a continuance. 
Harvey v. Parkersburg Insurance Co., supra; Levy v. Scottish Union Ins. Co., 
supra. The granting of a continuance was not a matter of right, but only the 
exercise of the sound discretion of the court. The defendant knew what notice 
of claim it had received, and it knew of the correspondence which had passed 
between it and the plaintiff's attorney. Defendant did not state in what manner 
it had been taken by surprise, nor was any reason given why it could have not 
proceeded in the trial of the case. Under all the circumstances, we think that 
there is no ‘reversible error in this action of the trial court in the filing of the 
replication and refusal of the motion for a continuance. 

[4, 5] Defendant’s counsel takes the position that the evidence as to waiver 
of the proof of claim is insufficient. They say there was no denial by the insurance 
company of liability such as would constitute a waiver of proof of claim. 
However, we think otherwise. Under date of October 2, 1935, the defendant 
wrote to Rubenstein as follows: 

“We have carefully studied the reports in connection with your claim. * * * 
We regret to inform you that the facts and evidence submitted to us do not appear, 
in our opinion, to establish a claim that could be allowed under the terms of your 
policy at this time. * * * In the circumstances, we, of course, canont favorably 
consider your claim. * * * (Signed) E. J. Spellman, Supervisor.” 

Again, on November 9, 1935, defendant wrote to the plaintiff as follows: 

“This supplements our letter of October 9, and refers to yours of October 4. 
** * \WJe could not, as we previously informed you, favorably regard your claim 
because it was the medical opinion that you are not totally and permanently 
disabled but rather that only a temporary disability exists. Resumption of work 
was estimated in a few weeks’ time. * * * (Signed) E. J. Spellman, Supervisor.” 

These letters, we think, are decidedly strong in their denial of the defendant’s 
liability under the policy. Also bearing on the question of waiver, plaintiff's coun- 
sel, under date of October 15, 1935, wrote the defendant requesting that blanks 
be furnished without delay for making proof of loss, if such further proof be 
required. No blanks were ever sent by the company in response to this request 
for them. Defendant objected to the introduction of a carbon copy of this letter, 
in the absence of an early demand for the original. The carbon copy of this letter 
was admissible for two reasons: First, because it was a duly authenticated carbon 
copy. Fayette Liquor Co. v Jones, 75 W.Va. 119, 83 S.E. 726; Elias & Bro. v. 
Boone Lumber Co., 85 W.Va. 508, 102 S.E. 488. And, second, the original letter 
was actually mailed to defendant, and defendant had acknowledged receipt of the 
original letter, under date of October 18, 1935. Phoenix Ins. Co. v. Thomas, 103 
W.Va. 574, 138 S.E. 381; Waddell v. Trowbridge, 94 W.Va. 482, 119 S.E. 290. 

[6] Under the second point, the defendant relies upon the admission of plain- 
tiff’s testimony to the effect that he was advised by three different doctors that 
another operation was necessary. This evidence was clearly inadmissible. How- 
ever, this testimony bore very little on the plaintiff's present physical condition. 
Its effect was greatly diminished by the testimony of Dr. Weisman that an oper- 
ation was necessagy, which fully corroborated the substance of the hearsay testi- 
monv. 3 Am. Juris.. p. 581, § 1028, note 17. Counsel cite Cook v. Coleman et al., 
90 W.Va. 748, 111 S.E. 750. In that case, there was a reversal for reasons other 
than the hearsay testimony. The admission of hearsay testimony, while erroneous, 
does not constitute reversible error, unless it is prejudicial. 3 Am.Juris., p. 576, 
§ 1027, note 12. We do not think that this testimony was prejudicial to defendant 
so as to constitute reversible error. 

[7] The admission of the letter from defendant to plaintiff’s counsel of October 
28, 1935, is also assigned as error, because it was dated after suit was filed. This 
letter is more favorable to the defendant than it is to the plaintiff, as it suggests 
that there has not been an unconditional denial of liability. Therefore, its admis- 





Life] Rubenstein v. Metrupolitan Life Ins. Co. 209 


sion was not prejudicial to the defendant, and does not constitute reversible error. 
Walker v. Strosnider, 67 W.Va. 39, 67 S.E. 1087, 21 Ann.Cas. 1; Bardach Iron, 
etc., Co. v. Charleston Port Terminals, 143 Va. 656, 129 S.E. 687; 3 Am.Juris. p. 
581, § 1028, note 7, and cases cited. 

As the third point, defendant’s counsel say that instruction No. 2 in regard to 
waiver of proof of claim was not supported by the evidence, and, therefore, was 
erroneous. We have already discussed the question of the evidence bearing on the 
waiver of proof of claim. This assignment of error, we think, is without merit. 

[8] In plaintiff’s instruction No. 3, relied upon as the fourth point, the court 
instructed the jury that “an insured is entitled to the protection which he buys and 
for which he pays.” The part of instruction No, 3, just quoted, is an abstract state- 
ment of law. However, it is a correct statement of the law. Wade v. Mutual 
Benefit & Health Ass’n, 115 W. Va. 694, 177 S.E. 611. Moreover, this instruction 
is merely a part of an instruction otherwise given in proper form. It was not 
calculated to inflame the jury or to create a prejudice or bias in their minds. Cer- 
tainly, it was not misleading, or incorrect. Under the circumstances, it is not pre- 
judicial. Unless calculated to mislead the jury, it does not constitute reversible 
error. Chaney v. Moore, 101 W.Va. 621, 134 S.E. 204, 207, 47 A.L.R. 800; Bond v. 
Balt. & O. R. Co., 82 W.Va. 557, 96 S.E. 932, 5 A.L.R. 201; Hyde v. U. S., 225 U.S. 
347, 32 S. Ct. 793, 56 L.Ed. 1114, Ann.Cas.1914A, 614; 3 Am.Juris. p. 632, § 1107, 
notes 15 and 16. 

[9] The defendant’s fifth point requires a review of the provisions of the pol- 
icy bearing upon total and permanent disability. Defendant’s counsel say under this 
assignment of error, that plaintiff’s instructions Nos. 1, 2, 3, and 5 are erroneous 
in that they state in the disjunctive the occupations which, if the plaintiff was unable 
to perform, the jury should find their verdict for him. Plaintiff’s counsel take the 
position that because a part of tbe policy as to employment is in the conjunctive 
and another part in the disjunctive, the policy is ambiguous, and, therefore, should 
be construed most favorably to the plaintiff. The policy’s provisions, however, dis- 
close that there is no ambiguity in the disability clause. The policy provides, in 
effect, that the liability will be paid if the plaintiff “become totally and permanently 
disabled * * * so as to be prevented thereby from engaging in any occupation and 
performing any work for compensation or profit.” In a later provision, the policy 
reads that “if the insured shall be able to perform any work or engage in any busi- 
ness whatsoever for compensation or profit, the monthly income herein provided 
shall immediately cease.” This earlier part of the policy, above referred to, covers, 
in express terms, all occupations and work. The latter provision is in the dis- 
junctive and necessarily so, because it is a defeasance clause, providing for a defeas- 
ance when the insured shall be able to perform any work or engage in any business. 
On this point raised by counsel, the policy is clear. Therefore, the construction, 
under no condition, must be in contravention of its express terms. In other words, 
the instructions in question, to be sustained, must be correct in themselves, in the 
light of the provisions of the policy and the evidence. 


The instructions are objected to on the ground that the plaintiff’s claimed total 
and permanent disability is predicated upon his disability “to engage in a practical 
manner in useful work, whether his accustomed vocation or another * * *.” Counsel 
take the position that this part of the instruction is in the disjunctive; that it will 
permit a recovery in the event that the jury should find either that the plaintiff 
was unable to carry on his own vocation, or another vocation. We agree with 
counsel that if this instruction permitted the jury to find defendant liable in the 
event that the plaintiff was unable to carry on his own vocation without any dis- 
ability as to all other vocations or work, the instructions are erroneous, and prej- 
udicially so. Jones v. Connecticut General Life Ins. Co., 114 W.Va. 651, 173 S.E. 
259; White v. Agtna Life Ins. Co. (W.Va.) 185 S.E. 326. But these instructions 
cover all work and employment. The words “useful work” are sufficiently broad 
to cover all lines of endeavor. In a case like this, an insurer could not ask for a 
more general term in an instruction bearing upon the disability of the claimant to 
perform work. The words, “whether his accustomed vocation or another,” are 
simply descriptive of the words “useful work.” Not only are they descriptive, but 
they are all inclusive in their description. For a homely example, let us take a sim- 
ple sentence: “He likes all men, whether good or bad.” Could it be said that the 
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verb in that sentence does not apply to all men? We think not. And equally we 
think that these instructions, complained of, are directed toward all useful work, 
without any qualification or limitation. Under this view, they are not erroneous. 

The disability clause of the policy provides benefits in case the insured shall 
“become totally and permanently disabled, * * * and that said disability has already 
continued uninterruptedly for a period of at least three months. * * *” In addition, 
the policy contains a defeasance clause to the effect that with the Ceasing of dis- 
ability, the benefits shall cease. 

[10] Defendant's counsel, under their sixth point, say that instructions Nos. 1, 
2, 5, and 6 are erroneous in that they direct the jury to find for the plaintiff on the 
theory of temporary disability. 

Plaintiff's instruction No. 1 according to defendant, defines the term “total and 
permanent disability,” so as to make it applicable only to “total disability.” Under 
this definition, it is contended the jury could find that an insured afflicted with a 
temporary illness, such as influenza, was totally and permanently disabled. This 
instruction is stated in the abstract, but it is incomplete. We think, however, it is 
cured by the definition of total and permanent disability contained in defendant's 
instruction No. 9, and running through the other instructions. 

The objection to plaintiff's instructions Nos. 2 and 5, under the sixth point, 1» 
that the jury is directed to find for the plaintiff if they believe the disability “has 
continued uninterruptedly for at least three months * * *” and “until the bringing 
of this suit.” Counsel say that the trial court confused the three-month provision 
in the policy with a somewhat similar provision in the case of Triplett v. Equitable 
Life Assurance Society, (W.Va.) 186 S.E. 124, in which the policy read: “* * * 
and such total disability shall be presumed to be permanent when it is present and 
has existed continuously for not less than three months.” That case, however, was 
decided after the trial of the case at bar. Jon@ v. Ins. Co., supra, is also relied 
upon by defendant’s counsel in support of the objection to plaintiff's instructions 
Nos. 1, 2, 5, and 6. In the Jones Case, the policy provided, as a necessary condi- 
tion for the benefits, that presumptively, disability shall continue during the 
insured’s lifetime. However, these instructions must be read solely in the light 
of the provisions of the policy sued on. This policy contains no presumption of 
total and permanent disability in the event that the disability has continued for a 
period of at least three months. It provides, however, for the payment of benefits 
“during the continuance of the disability,” and, further, that benefits shall cease 
when the disability ceases. Under the disability clause of the policy in question, 
absolute proof of total disability for a lifetime is not required as a condition prec- 
edent to recovery. It is sufficient for the evidence to show total disability which 
will continue for an indefinite period of time. 

We are fully aware that a bad instruction will not be cured by a good one. 
Ward v. Ward, 47 W.Va. 766, 35 S.E. 873: Osborne & Co. v. Francis, 38 W.Va. 
312, 18 S.E. 591, 45 Am.St.Rep. 859. But all of these instructions must be con- 
sidered in order to determine whether or not they confused the jury. In the 
instant case, the least possibility of confusion, on the point raised by the sixth 
assignment of error, is dissipated by defendant’s instruction No. 9, in which the 
jury was told that plaintiff must prove by a preponderance of the evidence “that 
his disability is more than temporary in its character and in all human probability 
will continue for a long and indefinite period of time.” 

[11] Defendant's counsel further complain that the letters, relied upon by the 
plaintiff for the purpose of showing denial of liability and thereby of proof of claim 
was waived, were written in the month prior to the bringing of this suit. And not 
until the letter of October 15, 1935, written by plaintiff’s counsel, was any demand 
made for the furnishing of blank proofs of claim. It is therefore contended that 
the verdict of the jury in the amount of $607.50 made up as shown by the bill of 
particulars for six months’ disability benefits from April 19, 1935, to October 19, 
1935, in the amount of $600, and interest in the amount of $7.50, cannot be sustained. 
We are cited to the case of Hayes v. Prudential Ins. Co. of America, 114 W.Va. 
323, 171 S.E. 824, in which the court stated that the plaintiff therein was not entitled 
to disability benefits until the company had notice of the total and permanent dis- 
ability. The policy sued on in that case provided that, “The first monthly payment 
(of disability benefits) shall be made immediately upon receipt by the company of 
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due proof of such disability.” In the instant case, the policy expressly provides: 
“Such payments shall begin.as. of the date. of. the commencement of such disability, 
provided, however, * * * such payments (shall) begin as of a date, not more than 
six months prior to the date of receipt of the :required proof.” This difference 
between the clauses of the two policies is sufficient to distinguish clearly the Hayes 
Case from the: instant case. 

From our examination of the record and briefs, we find no prejudicial error. 
Therefore, the judgment of the trial court is affirmed. 

Affirmed. 
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ACCIDENT 


KITHCART v. METROPOLITAN LIFE INS. CO. No. 10715. 
Circuit Court of Appeals, Eighth Circuit. March 9, 1937. 
88 Federal Reporter (2d) 407. 
4. FRAUD. 


Under Missouri law, insurer cannot, under general denial, raise issue of mis- 
representation or fraud in procurement of accident policy, but it must affirma- 
tively plead such misrepresentation or fraud. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


5. AGENCY. 

Where, in application on which accident policy was issued, insured stated 
that no information had been furnished to insurer’s agent relating to the insur- 
ance other than as written in application and that no representations made nor 
information furnished should be binding on insurer unless written in application, 
such statements constituted direct limitation on authority of soliciting agent to 
bind insurer by oral conversations outside of written terms of policy and appli- 
cation. 


(For other cases, see Insurance, Dec. Dig. § 90.) 


Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri; Merrill E. Otis, Judge. 

Suit by Boyd L. Kithcart against the Metropolitan Life Insurance Company. 
From an adverse decree, plaintiff appeals. 

Affirmed. 

Charles N. Sadler, of Kansas City, Mo. (Harold Waxman, of Kansas City, 
Mo., on the brief), for appellant. 

Henry I. Eager, of Kansas City, Mo. (William C. Michaels, of Kansas 
City, Mo., Harry Cole Bates, of New York City, and Michaels, Blackmar, New- 
kirk, Eager & Swanson, of Kansas City, Mo., on the brief), for appellee. 

Before Gardner, Thomas, and Faris, Circuit Judges. 

GARDNER, Circuit Judge. 

Appellant brought suit in equity to set aside a judgment entered in the 
United States District Court for the Western District of Missouri, the court from 
which this appeal comes, in a law action wherein he was plaintiff and the appellee 
was defendant, on the ground that the judgment had been obtained by fraud 
practiced upon plaintiff by defendant through its agents and servants. We shall 
refer to the parties as they appeared below. 

Defendant filed its motion to dismiss the bill for the reason that the matters 
and allegations contained in the bill were insufficient in fact and law to constitute 
a valid action in equity against the defendant. This motion was sustained, and 
there being no request for leave to amend, the bill was dismissed. 

The sole question presented on this appeal is the sufficiency of the bill of 
complaint. Omitting the formal allegations and those going to the jurisdiction 
of the court, the bill alleged in substance that at all times mentioned thherein 
plaintiff had an accident policy issued by defendant, by the terms of which he 
was entitled to recover a certain sum therein mentioned for each week he was 
disabled through accidental means; that he suffered a total disability from an 
accident within the terms of the policy and was entitled to be paid therefor the 
weekly indemnity provided by the policy, but that although he had complied 
with all the terms and conditions of the policy, defendant refused to pay him 
any sum whatever; that on or about November 5, 1931, he instituted a suit in the 
circuit court of Jackson county, Mo., at Kansas City, against defendant to 
recover the amount due him; that “the petition in which said suit, together with 
photostatic copy of policy thereto attached is hereby incorporated herein by 
reference with the same force and effect as if copied verbatim herein; that 
thereafter and in due time defendant removed said cause to this court on the 
ground of diversity of citizenship * * * ; that defendant filed an answer deny- 
ing generally all the allegations in said petition”; that said cause was heard 
before Hon. Albert L. Reeves, one of the judges of said court, and a jury, on oF 
about May 15, 1933, and resulted in a verdict in favor of defendant, and upon the 
verdict judgment was entered in favor of the defendant; that thereafter, on May 
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22, 1933, plaintiff filed a motion for new trial, which on July 11, 1933, was over- 
ruled, and no appeal was taken therefrqm; that said judgment was obtained 
by fraud on the part of defendant, its agents and servants, practiced upon the 
court, the jury, and plaintiff in the following respects: “That the chief defense 
made by defendant on the question of liability under its denial as aforesaid was 
that the policy was void because it was obtained by fraud and misrepresentation 
on the part of plaintiff at the time said policy was issued in that said policy 
provided that if there was misrepresentation as to sanity, among other things, 
it should be void, and that plaintiff in his application stated that there was no 
insanity, and that defendant had no knowledge of any insanity or alleged insanity 
of plaintiff and especially had no knowledge of the reports of the army surgeon 
introduced in evidence at the trial of said cause; that it had made no medical 
examination of plaintiff and for these reasons the policy was void; that in truth 
and in fact the agent of defendant, R. G. Dennison, who solicited this policy was 
told and knew of the action of the army surgeon and was told that plaintiff 
denied such report and always maintained that he was sane, and ak agent 
before issuing said policy told plaintiff that under that state of facts his com- 
pany (this defendant) would require a medical examination and directed this 
plaintiff to go to a physician, hereinafter named for such purpose; that this 
plaintiff did go to said physician and told said physician of the action of the 
army surgeon and was examined by said physician and said policy was issued 
with full knowledge of such conditions by defendant, its agents and servants and 
it waived any right to make this defense; that this plaintiff was led to believe, 
and did believe, by defendant, its agents and servants, both by acts and words 
that no such defense would be made and he did not know and had no reason 
to believe it would be made and therefore made no preparation to meet any 
such defense, believing and knowing that if such defense was attempted the 
records of said defendant would show it was waived; that he did not know 
or expect such defense to be made until after the trial of this case was begun} 
that defendant, its agents and servants, concealed and fraudulently hid all 
records showing such medical examination and its knowledge of such facts, and 
denied that any medical examination was made or that it knew of the action and 
reports of the army surgeon, and fraudulently concealed the whereabouts of the 
said agent taking the application and who took plaintiff to a physician for 
examination; that this plaintiff was assured by such agent that no question of 
sanity would or could be raised by defendant after such examination and this 
plaintiff did not make any record of the name of the physician and when this 
unexpected defense was raised during the trial he was unable to remember 
the name of, the physician or the exact number of his office and after making 
every effort to locate such physician and the said agent he was by reason of the 
willful and fraudulent acts of defendant, its agents and servants as aforesaid, 
deprived of such testimony and as a direct result of such willful and fraudulent 
acts of defendant, its agents and servants, he was defeated; that defendant, its 
agents and servants, fraudulently and willfully concealed the fact that a medical 
examination had been made and denied that such examination had ever been 
made, and willfully and fraudulently concealed the whereabouts of said agent and 
denied that defendant, or its agents and servants here knew anything about him; that 
such acts and conduct was willful and was done for the purpose of preventing plain- 
tiff from procuring the evidence above mentioned which would have shown that 
defendant was not entitled to make such defense, and a fraud was thereby practiced 
upon not only this plaintiff but the court and jury trying the said case; that by rea- 
son of the wrongful and willful acts of defendant, its agents and servants, he was 
unable to prove a waiver by defendant; that he was unable to get such facts for a 
long time thereafter; that plaintiff has since learned that Dr. W. A. Armour of 
Kansas City, Missouri, made said examination and was in Kansas City at the 
time of said trial and if plaintiff had known his name, could have procured his 
attendance as a witness; that plaintiff believes that if said physician had been 
placed upon the witness stand he would have testified that he did make such 
examination for said defendant, its agents and servants, and made a report 
of his findings, together with the fact that plaintiff had told him of the action of 
the army surgeon as aforesaid; that defendant, its agents and servants, also con- 
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cealed the whereabouts of said agent Dennison to whom such information was 
given and denied any- knowledge of his whereabouts, when in truth and in fact 
said Dennison was then .in, the employ of defendant and it knew his’ whereabouts 
and willfwly and fraudulently concealed the same and denied such knowledge 
for the sole purpose of preventing this plaintiff from proving by such witnéss 
that he did not known of thé action of the army surgeon, did send plaintiff to a 
physician for examination, and did assure plaintiff that everything was all right 
and that no question of sanity could or would ever be raised by defendant in 
connection with said policy.” It was then alleged that plaintiff did not. discover 
the alleged fraud “until very recently.” 

{1].On motion to dismiss, all well-pleaded facts, but not conclusions, are 
admitted. 


[2] It may be gathered from the allegations of the bill that it was the claim 
of plaintiff that through the fraudulent acts of defendant, he was prevented from 
producing certain testithony’in’ rebuttal ‘of an affirmative defense interposed by 
defendant. Just what’ evidence plaintiff was prevented from producing is not 
made clear. Neither is it ‘clear:what acts -weré committed by defendant, or its 
representatives, which it is claimed constituted fraud. There is reference to 
some “action of the army surgeon”; but what this action was, or what bearing 
it may have had upon the right of plaintiff to recover, is not disclosed. It is 
elementary that a bill of complaint charging fraud must set out with some 
degree of particularity the material facts claimed to constitute the fraud. Ambler 
v: Choteau, 107 U.S. 586, 1 S.Ct. 556, 27 L.Ed. 322; Toledo Scale Co. v. Computing 
Seale Co., 261. U.S. 399, 43° S:Ct. 458, 67 L.Ed. 719; Continental Natl. Bank -v. 
Holfand Banking Co. (C.C.A.8) 66° F.(2d) 823. 

[3] The general purpose of the suit was to set aside a judgment rendered 
by a court which confessedly had jurisdiction both of the subject-matter and the 
parties. It is in the interest of the public that there should be an end to litigation, 
and before a judgment will be set aside for fraud practiced by the prevailing 
party, the. bill must aver facts from which fraud may be legally deduced. It 
is, averred that “the chief defense made by défendant on the question of liability 
*** was that the policy was void because. it was obtained by fraud and 
misrepresentation” as to plaintiff's sanity; that he had been led to believe that 
no such defense would be made; and that he was not prepared to meet such 
defense. If taken by surprise plaintiff should have asked for a continuance, 
which he did not do. If, as alleged, the defendant had records, plaintiff should 
have demanded their production, or have issued a subpoena duces tecum for 
the purpose of making them available. Plaintiff himself knew, according to the 
averments of the bill, of his alleged conversation with the soliciting “agent. He 
also knew that he had been given a medical examination and that he told the 
physician “of the action of the army surgeon,” so that apparently he was in 
position to testify to all the matters which he now says were suppressed by 
defendant. It was, of course, not the duty of defendant to prepare plaintiff's 
case for trial, nor to furnish him with evidence, at least without some request 
or demand so to do. He might even have dismissed his.action without prejudice, 
if, as he now says, he was taken wholly unawares by the course of the trial; 
but this he did not do, but submitted his case to the court and jury, apparently 
taking chances on a,successful outcome of the litigation. 


[4] But- while. itis averred that the chief defense made by defendant was 
that the policy was-void because.it was obtained by fraud and misrepresentation, 
it appears from -the bill that defendant filed an answer “denying generally 
ali the allegations of said petition.” Such an ‘answer, as was pointed out by 
the lower court in its opinion dismissing the -bill, presented no issue as to the 
validity of the insurance policy,.and hence the evidence referred to was wholly 
immaterial, if it had been otherwise admissible.- It has been well settled by the 
decisions of the Supreme Court of Missouri, as well as in other jurisdictions, that 
an insurance company cannot, under a general denial, raise any issue of misrepre- 
sentation or fraud. in the procurement of a policy, but it must affirmatively plead 
such misrepresentation or fraud. Christian, v. Connecticut Mutual Life, 143 Mo. 
460, 45 S.W. 268; Smiley v.. John Hancock Life (Mo.App.) 52 S.W.(2d) 12; 
Simpson v. Metropolitan Life (Mo.App.) 282 S.W. 454; Conaway v. Common- 
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wealth Cas. Co., 225 Mo.App. 421, 37 S.W.(2d) 493; Business Men’s Assur; €o. 
v. Campbell (C.C.A.8) 6 F.(2d) 540; American Employers’ Liability Co. v. Barr 
(C.C.A.8) 68 F. 873. 

[5] The contract between plaintiff and defendant upon which the law action 
was predicated was a written contract, and what might have been said to plaintiff 
by a mere solicitor would not have been binding upon the insurance company in 
the face of the provisions in its policy. In the application upon which the policy 
issued, made a part of the bill by reference, plaintiff represented that no infor- 
mation had been furnished to any agent of the company, or other person, relating 
to the insurance “other than as written herein.” It is also there represented 
that “no statements made nor information furnished shall be binding upon the 
company unless written herein, and that no insurance will be in force on this 
application unless and until this application is approved, etc.” This was a direct 
limitation upon the authority of any soliciting agent to bind the company by 
oral conversations outside of the written terms of the policy and the application. 
Mutual Life Ins. Co. of New York v. Hilton-Green, 241 U.S. 613, 36 S.Ct. 676, 
60 L.Ed. 1202; New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 29 
L.Ed. 934; New York Life Ins. Co. v. McCreary (C.C.A.8) 60 F.(2d) 355; Gill v- 
Mutual Life Ins. Co. (C.C.A.8) 63 F.(2d) 967. 

[6-8] There was presented to the lower court the pleadings in the original 
action, copy of the motion of defendant for a directed verdict, which was denied, 
copy of the court's charge to the jury, and copy of the judgment, with request that 
the court take judicial notice thereof. If we may take judicial notice of these- 
records, they are conclusive against plaintiff on the question of the nature of the 
defense interposed by defendant in the original action. The answer of defendant 
contains no such plea. The motion for a directed verdict goes to the merits of 
plaintiff’s cause of action, with no reference whatever to any claim of fraudulent 
representations in the securing of the policy. The charge to the jury did not 
submit any such issue and makes no reference to such an issue. We think the 
case may well turn on the proposition that the evidence, which it is alleged was 
fraudulently suppressed or concealed, could not possibly have been admissible under 
the pleadings, but we think the court may take judicial notice of its own 
records of prior interrelated litigation between the same parties. Freshman v. 
Atkins, 269 U.S. 121, 46 S.Ct. 41, 70 L.Ed. 193; De Gallard de Brassac de Bearn 
v. Safe Deposit Co., 233 U.S. 24, 34 S.Ct. 584; 58 L.Ed. 833; Natl. Fire Ins. Co. 
v. Thompson, 281 U.S. 331, 50 S.Ct. 288, 74 L.Ed. 881; Alexander v. Hillman, 296 
U.S. 222, 56 S.Ct. 204, 80 L.Ed. 192; Morse v. Lewis (C.C.A.4) 54 F.(2d) 1027; 
So. Pacific Ry. Co. v. Groeck (C.C.) €8 F. 609; Suren v. Oceanic S. S. Co. 
(C.C.4.9) 85 F.(2d) 324 

In Hanna v. Brictson Mfg. Co., 62 F.(2d) 139, this court held that a suit to 
set aside a prior adjudication in bankruptcy and a prior equity decree was in 
reality a continuation of the prior equity suit. 

The purpose of this suit is to secure a new trial in the prior action at law. 
In that sense it is in the nature of a bill of review and is not looked upon with 
favor. As said by this court in Simonds v. Norwich Union Indemnity Co., 73 
F. (2d) 412, 415: “Bills of review for newly discovered evidence are not favored 
by the courts. Their allowance rests upon a sound judicial discretion to be 
exercised cautiously and sparingly. It must be shown convincingly that the 
matter could not have been discovered or submitted in the exercise of reasonable 
diligence,'and in time to be presented during the progress of the litigation now: 
culminsted in iudgment or decree. Obear-Nester Glass Co. v. Hartford-Empire 
Co. (C.C.C.8) 61 F.(2d) 31, 34; Southard v. Russell, 16 How. 447, 14 L.Ed. 1052.” 

There being no pertinent or material evidence to conceal, of course no 
evidence was concealed, and neither has any been discovered. The bill of com- 
plaint is wholly without merit, and in view of the record in the original case, 
it is a strain upon the credulity of the court to believe that it was brought in 
good faith. 

The decree appealed from is affirmed. 
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WILSON v. MARYLAND CASUALTY CO. OF BALTIMORE. Civ. 5656. 
District Court of Appeal, Third District, California. March 9, 1937. 
65 Federal Reporter (2d) 903. 
1. AGENCY. 


Where soliciting insurance agent had no authority to waive conditions of policy 
or to consummate contract and issue policy, but only authority to take application, 
transmit it to insurer, and deliver policy to insured, notification to him that insured’s 
answers had been incorrectly given in application made part of policy was not 
notification to the insurance company, and it was immaterial that the soliciting agent 
countersigned the policy to authenticate it. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. OTHER INSURANCE. 


Misrepresentation by applicant for accident insurance as to existence of other 
and similar insurance was material (St.1935, p. 505, § 331). 


(For other cases, see Insurance, Dec. Dig. § 301.) 


Appeal from Superior Court, Placer County; J. B. Landis, Judge. 

Action by Minnie May Wilson against Maryland Casualty Company of Balti- 
more. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Edmund Davies, Gerald R. Johnson, and Hinsdale, Otis & Johnson, all of 
Sacramento, for appellant. 

M. Z. Lowell, of Auburn, for respondent. 

Mr. Justice PL§mMMeER delivered the opinion of the court. 

Plaintiff had judgment, based upon an accident policy of insurance, from which 
judgment the defendant appeals. 

The answer of the defendant admits the execution and delivery of the policy, 
and then sets up an affirmative defense of certain untruthful statements contained 
in the application for the policy, to wit: 

1. That at the time of making the application the plaintiff represented and war- 
ranted that she had no other accident or health policy. 

2. That plaintiff's application for insurance had never been declined. 

3. That the defendant had not within five years had medical or surgical advice 
or treatment, etc. 

It is further alleged that those answers were false; that the answers as con- 
tained in the application constituted representations and warranties which induced 
the appellant to enter into and issue its contract of insurance. The questions and 
answers are as follows: 

“No. 10. Q. What accident or health insurance have you in other companies or 
associations? A. None.” 

“No. 12. Q. Have you ever been declined, postponed or rated up for life or 
health insurance? A. No.” 


“No. 22. Q. Have you within the past five years, had medical or surgical 
advice or treatment or any departures from good health? A. No.” 

The plaintiff testified that she answered the three questions truthfully and cor- 
rectly, stating that she had accident and health insurance in another company; that 
a second company had declined to issue insurance to her; and that’she had, within 
five years, had surgical and medical advice, etc. The agent who solicited’ the insur- 
ance testified that he wrote down the answers just as they were given to him. The 
court, however, found that the answers were correctly given by the plaintiff, but 
that the soliciting agent, named “Parker,” incorrectly transcribed the same. The 
record shows, however, that after the answers were all transcribed or written into 
the application the plaintiff signed the same, even though she told the soliciting 
agent that the answers as written, were not correct. In due time the policy came 
back from the company, having attached thereto a copy of the application contain- 
ing the questions and answers just as written in the original application. The plain- 
tiff read the same, testified that the answers were not correct, but kept the policy 
upon the statement, as she testified, that the soliciting agent Parker, told her that 
the incorrectness of the answers were immaterial. 

The policy contains, among other things, the following: “No agent has author- 
ity to change this policy or to waive any of its provisions. No change in this policy 
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shall be valid unless approved by an executive officer of the Company and such 
approval be endorsed hereon.” Also, the following: “Provision No. 24: Do you 
agree that the falsity of any answer in this application for a policy shall bar the 
right to recovery thereunder, if such answer is made with intent to deceive or 
materially affect either the acceptance of the risk or the hazard assumed by the 
Company?” To which the answer “yes” is appended. This provision is in the 
application signed by the plaintiff. 

The court found that there was no intent to deceive; but the question of 
materiality of the misrepresentations contained in the application was not passed 
upon by the trial court. However, the testimony shows that such matters are 
always considered by an insurance company before issuing a policy, and therefore 
that the same constitute material facts in determining whether a policy should or 
should not be issued to the applicant. 

As we have stated, the plaintiff signed the application after reading the same 
and calling the attention of Parker, the soliciting agent, to the incorrectness of the 
answers, and that upon the delivery of the policy of insurance plaintiff again read 
the same, notified Parker of the incorrectness of the answers, but kept the policy 
upon his statement that they were immaterial. The court found, among other 
things, that the plaintiff notified the defendant of the incorrectness of the answers. 

The appellant contends: First, that there is no evidence that Parker had the 
authority of the defendant to make any waiver of the conditions of the policy, or 
to represent to plaintiff that any part of said policy, application or answers was 
immaterial; second, that there is no evidence that the answers set down by Parker 
did not deceive the defendant company; third, that there is no evidence that plaintiff 
notified the defendant company of the errors in the answers to any of the ques- 
tions set down in the policy, and signed by the plaintiff; fourth, that there is no 
evidence that plaintiff was assured by the defendant company that said answers, as 
so set down and so signed by her were immaterial, or the plaintiff might safely 
keep said policy or rely thereon; fifth that there is no evidence that defendant 
company had any knowledge of the falsity of the answers as so signed by plaintiff, 
or that the defendant waived the erroneous answers to any of said questions, or 
agreed to be bound by said policy, notwithstanding the erroneous answers; sixth, 
that the evidence shows affirmatively that plaintiff was guilty of implied com- 
plicity in the action of Parker in writing false answers, and such showing negatives 
the truth of the finding that plaintiff acted in good faith, without any intent to 
deceive the defendant. 

The respondent’s reply to the appellant’s contention relates only to one answer, 
to wit, that relating to the securing of medical or surgical advice within the period 
of time limited in the answer. No answer is made to the appellant’s contention as 
to the misrepresentation concerning the fact of the plaintiff having other accident 
and health insurance, and also having had an application therefor refused by 
another company. 


[1] The finding of the court that the plaintiff notified the defendant insurance 
company of the incorrectness of the answers as transcribed by the soliciting agent, 
is squarely answered to the contrary in the case of Sharman v. Continental Insur- 
ance Company, 167 Cal. 117, 138 P. 708, 711, 52 L.R.A.(N.S.) 670, in which case 
the court, in its opinion, used the following language: “It is not claimed here that 
the representations or statements of Wade were communicated to the general agent 
of the defendant, or that he had any knowledge in fact of the existence of the 
conditional contract of sale between plaintiff and Cochran, or that the statement 
in the policy that plaintiff was the sole and unconditional owner of the property 
insured was not true. The contention solely is that, because Wade was agent of 
the company—the ostensible agent at least—his knowledge bound the defendant. 
But Wade was merely a soliciting agent of the defendant. He had no authority, 
actual or ostensible, to waive conditions in the policy. This was not within the 
scope of any apparent authority he possessed, and his knowledge of the true con- 
dition of the title of plaintiff, not communicated to the general agent of the com- 
pany, was not the knowledge of the latter. The extent of his duties was merely 
to solicit insurance, and send in applications therefor to the general agent of the 
defendant. He had no authority to consummate the contract of insurance, and 
issue the policy, and it is only an agent of this character who could waive condi- 
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tions notwithstanding the apparent limitations of the power of all agents to waive 
the conditions or stipulations of a policy. A soliciting agent could not. Iverson 
v. Metropolitan Life Ins. Co., 151 Cal. 746, 91 P. 609, 13 L.R.A.(N.S.) 866; 
Fidelity, etc., Co. v. Fresno Flume Co., 161 Cal. 466, 119 P. 646, 37 L.R.A.(N.S.) 
322; Mackintosh v. Agricultural Fire Ins. Co., 150 Cal. 440, 89 P. 102, 119 Am. 
St.Rep. 234; Raulet v. Northwestern Ins. Co., 157 Cal. 213, 107 P. 292.” 

In the instant case, Parker was simply a soliciting agent and had no authority, 
actual or ostensible, to waive any of the conditions of the policy; he had no author- 
ity to consummate the contract and issue a policy of insurance. All the authority 
he possessed was to take the application, transmit it to the defendant, and when 
it was returned, deliver it to the plaintiff. 

In the case of Porter v. General Accident & Assurance Corporation, 30 Cal. 
App. 198, 157 P. 825, 827, the court had before it a similar question, and held as 
follows: “One who has authority to take applications, receive, and receipt for pre- 
miums, forward them, receive policies from the company, and deliver them after 
countersigning them, has no power to bind the company by a contract of insurance 
in any other way than by delivery of a policy issued by the company.” The court 
then goes on to define the powers of a general agent. 

In the case of Hargett v. Gulf Insurance Co. (Firemen’s Insurance Co., etc., 
and Monarch Fire Insurance Co., etc.), 12 Cal.App. (2d) 449, 55 P.(2d) 1258, 
1260, the court had before it the question of waiver, where the policy contained a 
paragraph similar to the paragraph which we have quoted from the policy issued to 
the plaintiff, and there held as follows: “Even though it had been established that 
Rose was a general agent, the evidence would still be insufficient to show that the 
companies waived compliance with the conditions of the policies. By the terms 
of the policies, no officer or agent had authority to waive any provision or con- 
dition of the policies except by writing indorsed thereon or attached thereto. 
These provisions may not be ignored. They are valid and must be given effect the 
same as any other provisions.” (Citing a number of cases.) 

In the recent case of Taylor et al. v. American Liability Co., 48 F.(2d) 592, 
593, the Circuit Court of Appeals of the Sixth District had before it a policy 
where the questions in the application for insurance did not contain truthful ans- 
wers, and held as follows: “The defense is that the soliciting agent made no inquir- 
ies whatever with reference to this subject-matter, but himself inserted the answers 
knowing them to be false, and that the insured did not read the policy nor know of 
the representation’ which he was apparently charged with making. This defense 
cannot prevail. The case is, we think, controlled by our decisions in Columbian 
Nat. Life Ins. Co. v. Harrison (C.C.A.) 12 F.(2d) 986, and Maryland Casualty Co. 
v. Eddy (C.C.A.) 239 F. 477. The policyholder is held strictly to knowledge of 
the contents of his policy (New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 534, 
6 S.Ct. 837, 29 L. Ed. 934; Lumber Underwriters v. Rife, 237 U.S. 605, 609, 35 
S.Ct. 717, 59 L.Ed. 1140; Wyss-Thalman yv. Marvland Casualty Co., 193 F. 55 
(C.C.Pa.) ; Conner v. Manchester Assur. Co. (C.C.A.9) 130 F. 743, 70 L.R.A. 106; 
Louis P. Hyman & Co. v. U. S. Cast Iron P. & F. Co,, 225 Ky. 510, 9 S.W.(2d) 
226: Metropolitan Life Ins. Co. v. Freedman, Exec., 159 Mich. 114, 123 N.W. 
547, 32 L.R.A.(N.S.) 298; the cases already cited from this circuit and many others), 
and retention of it constitutes an adoption of the application and of the representa- 
tions upon which such policy was issued. Nor is knowledge of the soliciting agent 
of the falsity of the answers to be imputed to the principal. By so falsifying the 
application or schedule of warranties, if such was the fact, the agent would make 
himself a party to a fraud upon the company, and his knowledge is not then to be 
imputed to the principal, although under the statutes of some states, not applicable 
here, the defense may not be available to the insurer. See New York Life Ins. Co. 
v. Goerlich, 11 F.(2d) 838 (C.C.A.6); Mutual Life Ins. Co. v. Hilton-Green, 241 
U.S. 613, 36 S.Ct. 676, 60 L.Ed. 1202; and compare: Thomson-Houston Elec. Co. 
v. Capitol Elec. Co., 65 F. 341 (C.C.A.6), and Kean v. National City Bank, 294 
F, 214, 219 et seq. (C.C.A.6).” This case also holds that knowledge conveyed to 
the soliciting agent is not knowledge to the company. 

In the case of Layton v. New York Life Ins. Co., 55 Cal.App. 202, 202 P. 958, 
960, after a statement to the effect that whether the agent of the company is a 
general agent or soliciting agent, or merely a medical examiner, incorrectly trans- 
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cribes answers, the company is estopped to assert their falsity, goes on then to show 
that if the insured has knowledge of the falsity and accepts the policy under such 
conditions, the insured becomes a participant therein and no recovery can be had 
upon the policy. We quote therefrom as follows: “Notwithstanding the justice of 
this rule, it is the statement of only a part of the law of the case, and is subject to 
the limitation that there must be no complicity on the part of the insured, actual 
or implied. The element of continued good faith enters into such transactions. 
The policy of insurance in this case was almost immediately delivered to Layton. 
It was his duty to read it, and we may assume that he did so. He knew, therefore, 
that the application and the certificate of the medical examiner, each of which was 
an integral part of the policy and the consideration therefor, contained two very 
material and vital statements that were false. His legal and moral duty was then 
to notify the company of the fraud that had then been perpetrated. By his silence 
he virtually approved of the act of the medical examiner and became responsible 
for it. By his conduct he made Dr. Cleland his agent as well as the agent of the 
company, and the forfeiture of the policy is the result. Goldstone v. Columbia 
Life, etc., 33 Cal.App. 119, 123, 164 P. 416. To the same effect is the decision of 
our Supreme Court in Madsen v. Maryland Casualty Co., 168 Cal. 204, 142 P. 51, 
and the opinion of Mr. Justice Field in New York Life Ins. Co. v. Fletcher, 117 
U.S. 519, 6 S.Ct. 837, 29 L.Ed. 934, which seems to be the leading case on the sub- 
ject, and which was affirmed in Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 
613, 623, 624, 36 S.Ct. 676, 60 L.Ed. 1202 [see, also, Rose’s U. S. Notes]. Where 
one holds a policy, referring in apt terms to the warranties and representations 
contained in the application annexed, for a reasonable time, he is conclusively pre- 
sumed to know the contents of the contract, and the untruthful answers plainly 
written in the application. He is thereby estopped to assert that he had no knowl- 
edge on the subject. Modern Woodmen v. Angle, 127 Mo. App. 94, 116, 104 S.W. 
297, 304. Even though the false answers were written by the examiners of the 
company without the knowledge of the assured, but the latter has the means at 
hand to discover the falsehood, and negligently omits to use them, he will be 
regarded as an instrument in the perpetration of the fraud, and no recovery can 
be had on the policy. Forwood v. Prudential Ins. Co., 117 Md. 254, 259, 83 A. 169 
[171] 172; Providence Life Assur. Soc. v. Reutlinger, 58 Ark. 528, 543, 25 S.W. 
835, 840.” 

In the case of New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 
29 L.Ed. 934, the court held that where false answers were written in the applica- 
tion by the agent, and the applicant signed the application without reading the 
same, the policy was void. This case is relied upon and approved in the Taylor 
Case, supra. 

In the case of Maggini v. West Coast Life Ins. Co., 136 Cal.App. 472, 29 
P.(2d) 263, 265, where the court instructed the jury that it was incumbent upon 
insured to prove that the concealment was made with intent to deceive the insur- 
ance company, it was held that such an instruction was erroneous where the 
insured had knowledge of the falsity of the statements contained in the application. 
The language of the court in that case is as follows: “One other assignment of 
error requires but brief consideration. At the request of the respondent, the jury 
was instructed that it was incumbent upon the defendant to prove by the preponder- 
ance of evidence not only that the answers of the insured were untrue but also that 
they were made with the intention of concealing his true state of health so that he 
might deceive the insurance company. Upon the same issue the jury was instructed 
that a presumption of intent to deceive is only made when statements are made with 
knowledge of their falsity, and that the burden was upon the insurer to show that 
the misrepresentations were willfully made, and that, if the jury found that the 
insured ‘did not make willfully false statements to the questions asked of him by 
the medical examiner for the defendant insurance company, then you are instructed 
that said defendant has no right to cancel or rescind the policies sued upon.’ The 
tule in this respect is statutory. Section 2562, Civil Code, reads: ‘Effect of con- 
cealment. A concealment, whether intentional or unintentional, entitles the injured 
party to rescind a contract of insurance.’ Under this section an intent to deceive on 
the part of the insured is immaterial, and such intent is presumed when the insured 
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had knowledge of the falsity of the statements. Whitney v. West Coast Life Ins. 
Co., 177 Cal. 74, 80, 169 P. 997.” 

In McEwen v. New York Life Ins. Co., 23 Cal.App. 694, 139 P. 242, it was 
held that the materiality of the representations was a question for the court and not 
for the jury. In that case the representations were in writing, and under such cir- 
cumstances it was held that the interpretation of the writing was for the court, and 
when so interpreted, its materiality was to be determined by the court, and whether 
the insurance company was, by reason thereof, influenced in forming its estimate 
of the advantages or disadvantages of the proposed contract. See, also, McEwen 
v. New York Life Ins. Co., 42 Cal.App. 133, 183 P. 373, and O’Connor v. Grand 
Lodge, 146 Cal. 484, 80 P. 688. In the case at bar the court made no finding as to 
the materiality of the misrepresentations. 

Our attention has been called to the case of Weiss v. Policy Holders’ Life 
Insurance Ass’n, 132 Cal.App. 532, 23 P.(2d) 38. Im that case, however, the appel- 
lant was unable to read the application, and of course under such circumstances 
could not be accused of complicity in their misrepresentations, and in that partic- 
ular, distinguished the case from that of Layton v. New York Life Ins. Co., supra. 
The fact that the soliciting agent, Parker, countersigned the contract is of no 
moment. It only authenticated the policy as delivered to the appellant, and in no 
wise modified any of its provisions or indicated any authority on his part to modify 
any of its conditions. 

[2] Section 331 of the Insurance Code (St.1935, p. 505) reads as follows: “Con- 
cealment, whether intentional or unintentional, entitles the injured party to rescind 
insurance.” 


A number of other cases have been cited by the respective parties, but what 
we have said we think conclusive, and that the judgment must be reversed, even 
though the answer relating to whether the plaintiff had or had not had medical and 
surgical advice within the time limit, in the manner of the questions set forth 
herein, be held material. It cannot be questioned that the fact of other and similar 
insurance was and is a material consideration in issuing a subsequent or additional 
policy of like force and effect, as it raises the question of overinsurance. 


The judgment is reversed. 
We concur: Pullen, P. J.; Thompson, J. 


NEWTON v. GULF LIFE INS. CO. No. 25921. 
Court of Appeals of Georgia, Division No. 2. Feb. 13, 1937. 
Rehearing Denied March 3, 1937. 
190 Southeastern Reporter 69. 
2. AGENCY. 

Applicant for specific accident policy, which provided that only president, sec- 
retary, or actuary of insurer should have power to change terms of contract, was 
put on notice, in absence of fraud preventing applicant from reading policy or 
otherwise ascertaining its terms, that soliciting agent- was without authority to 
agree that policy was in effect before its delivery to applicant, where application 
provided that policy would take effect on delivery to applicant. 

(For other cases, see Insurance, Dec. Dig. § 90.) 


3. AGENCY. 

Where specific policy applied for provided that only president, secretary, or 
actuary of insurer should have power to change policy terms, and application 
provided that policy should take effect on delivery to applicant, binding contract 
was not effected before delivery by fact that soliciting agent stated that policy 
was in immediate benefit on payment of first premium and wrote across first 
receipt “Bind receipt,” even though manager of insurer’s local division instructed 
soliciting agent to tell applicant that policy would be in immediate benefit, and 
even though assistant manager told applicant the same thing (Code 1933, § 4-301). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. ISSUANCE. a ' . . 
Mere issuance of accident policy in name of applicant in response to his 
application does not of itself indicate unconditional acceptance of application and 
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agreement to insure, since insurer may provide other safeguards and leave to its 
agents final acts completing acceptance. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

5. DELIVERY OF POLICY. 

Where policy is written on January 16, 1936, and dated January 20, 1936, and 
insurer’s agents are instructed to deliver policy to applicant not sooner than the 
later date and not then unless applicant is alive and in good health, application is 
not finally accepted and insurance put into effect until policy is delivered to applicant 
in good health on date of policy or thereafter. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
6. CONSTRUCTION. 

Provision in application “Policy to take effect on delivery to applicant” is not 
ambiguous and means that policy is to take effect on its delivery to applicant. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

7. DELIVERY OF POLICY. 

Where applicant for accident policy dated January 20 was killed on January 
16, and insurer’s agent had been instructed by home office to deliver policy to 
applicant on January 20 if he was alive and in good health at that time, that policy 
was delivered to local agent before applicant was killed held not to authorize recov- 
ery on policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

8 RATIFICATION. 

Insurer is bound by its ratifications, with knowledge of facts, of unauthorized 
acts of its agents or of persons assuming to be its agents, in soliciting and receiving 
application, fixing time for commencement of contract, delivering policy, waiving 
condition as to delivery of policy, or accepting note for first premium, but is not 
put on notice of unauthorized act of agent because agent himself knows thereof. 

(For other cases, see Insurance, Dec. Dig. § 142.) 

9. RATIFICATION. 

Accident insurer could not ratify attempted agreement of soliciting agent that 
policy should go into effect before its delivery without actual knowledge thereof or 
without knowledge imputed to insurer on account of knowledge of some other 
agent. 

(For other cases, see Insurance, Dec. Dig. § 142.) 

10. UNCONDITIONAL DELIVERY. 

Testimony of division manager of accident insurance company that accident 
policy was not to be delivered unless applicant was still living and in sound health 
and that person signing application was only one that could receive policy held 
admissible to show that writing on policy and delivery of policy to local agent did 
not amount to final acceptance and unconditional delivery, as against objection that 
any instructions to agents would not be binding on applicant without notice to him. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Error from Municipal Court of Atlanta; Clarence Bell, Judge. 

Suit by Mattie Newton against the Gulf Life Insurance Company. Judgment 
for defendant, and plaintiff brings error. 

Affirmed. 

Carl B. Copeland, of Atlanta, for plaintiff in error. 

J. D. Tindall and J. F. Kemp, both of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

FELTON, Judge. 

[1-3] 1. Where a person makes application to a foreign accident insurance 
company through the latter’s agent, and the context of the application shows that 
a certain, specific and definite policy of insurance is applied for, the applicant is 
presumed to be fully acquainted with all the terms and conditions of the policy 
applied for, and where the policy provided that “it is especially agreed that only 
the President, Secretary, or Actuary shall have power to alter or change the terms 
of this contract or waive forfeitures, and that it shall not be within the scope of 
the authority of any agent, manager, or superintendent, other than the said Presi- 
dent, Secretary or Actuary, to alter or change the terms of this contract or to 
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waive any of the terms thereof * * * ,” the applicant is on notice in the absence 
of proof to the contrary, that the soliciting agent is without authority to accept 
a payment or payments on premiums on the policy and to agree with the applicant 
that the policy is in effect before its delivery to the applicant in contradiction to 
a provision in the application, that the “policy will take effect on delivery to the 
applicant.” In the absence of fraud preventing the applicant from reading the 
policy or otherwise ascertaining its terms, the applicant is likewise on notice of 
such lack of authority on the part of any other officer designated in the said pol- 
icy as lacking such authority. Accordingly, where the agent who solicits such an 
application states to the applicant that the policy is in immediate benefit upon 
the payment of the first 10 cent-weekly premium, and writes across the first receipt 
“Bind receipt,” and makes the same statement upon issuance of a second similar 
receipt, but without the words “bind receipt,” upon the payment of the second 
10-cent premium, both of which 10-cent payments are made before the acceptance 
of the application and the issuance and delivery of the policy, a valid and binding 
contract of insurance is not effected, either as putting the policy applied for into 
effect before issuance and delivery, or as effecting a temporary contract growing 
out of the application, receipt, and payments. Nor would the fact that the man- 
ager of the Atlanta division of the insurance company instructed the soliciting 
agent to tell the applicant that the policy applied for would be in immediate bene- 
fit upon the payment of the first or second 10-cent premium, or both, effect such 
insurance contract; nor would the fact that an assistant manager told the applicant 
the same thing effect it. Code, § 4-301; Reliance Life Insurance Co. v. Hightower, 
148 Ga. 843, 98 S.E. 469. 

[4, 5] 2. The mere issuance of an insurance policy in the name of an appli- 
cant, in response to his application, does not of itself indicate an unconditional 
acceptance of the application and an agreement to insure. The company may 
provide other safeguards and leave to its agents the final acts completing the final 
and unconditional acceptance. So, if a policy of insurance is written on January 
16, 1936, and dated January 20, 1936, and the agents of the company are instructed 
to deliver the policy to the applicant not sooner than the later date, and not then 
unless the applicant is alive and in good health, the application for insurance is 
not finally accepted and the insurance put into effect until the policy is delivered 
to the applicant in good health on the date of the policy or thereafter. Folds v. 
New York Life Ins. Co., 27 Ga.App. 435, 108 S.E. 627; Pierce v. Life Ins. Co. of 
Virginia, 50 Ga.App. 337, 178 S.E. 189; Life & Casualty Ins. Co. v. Palmer, 50 
Ga.App. 506, 178 S.E. 763. These cases are distinguishable from New York Life 
Ins. Co. v. Babcock, 104 Ga. 67, 30 S.E. 273, 42 L.R.A. 88, 69 Am.St.Rep. 134. 

{[6] 3. The provision in the application “Policy to take effect on delivery to 
applicant,” is not ambiguous, and means that the policy is to take effect on its 
delivery to applicant. 


[7] 4. Even if a witness’ testimony may be construed as meaning that the 
assistant superintendent of the insurance company told her that he had the 
insured’s accident policy in his desk drawer on the day assured was killed 1 
would not affect the case, because the policy was dated January 20, 1936, and the 
insured was killed on January 16, 1936, and the agent of the insurance company 
had instructions from the home office of the company to deliver the policy to 
the insured on January 20, 1936, if he was alive and in good health at that time. 
Conceding that the evidence was that the policy was delivered to the agent in 
Atlanta before the death of the insured, the uncontradicted evidence is that it was 
not there for unconditional delivery, but was not to be delivered until January 20, 
1936, if the insured was alive and in good health, and it was to be delivered to 
insured in person. See cases cited in Pierce v. Life Ins. Co. of Virginia, supra. 

[8] 5. A principal is bound by its ratifications, with knowledge of the facts, 
of the unauthorized acts of its agents, or persons assuming to be agents, in soliciting 
and receiving an application fixing the time for the commencement of the contract, 
delivering the policy, waiving a condition as to delivery of the policy, or accepting a 
promissory note for the first premium, etc. 32 C.J. 1135, § 241. However, a prin- 
cipal is not put on notice of the unauthorized act of an agent by the mere knowledge 
of the agent of the acts he himself as done in excess of his authority. Penn Mutual 
Life Ins. Co. v. Blount, 165 Ga. 193, 140 S.E. 496. 


[9] 6. Even if we treat the words “bind receipt” as meaning that the insur- 
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ance was intended to go into effect immediately, the agent placing the same on the 
receipt,had no authority to make a contract of insurance or put the policy into 
effect, and there was no notice to the company that the receipt had been so altered, 
and it could not have ratified the attempted agreement without actual knowledge 
of it or without knowledge imputed to it on account of the knowledge of some 
other agent. 

[10] 7. The testimony of the division manager, that “The policy is not to be 
delivered unless the insured is still living and in sound health,” was not subject to 
the objection that any statements or instructions to the agents of the district 
manager would not be binding on the policyholder without notice to him, for the 
reason that it was admissible to show that the writing on the policy and delivery 
to the agent in Atlanta did not amount to a final acceptance and the delivery to 
unconditional delivery. The same ruling applies to the testimony of the assistant 
division manager. “In other words, the person signing the application is the only 
one that can receive the policy.” 

There was no error in the direction of the verdict for the defendant. 

Judgment affirmed. 

Stephens, P. J., and Sutton, J. concur. 


MERCER v. COMMERCIAL CASUALTY INS. CO. No. 25840. 
Court of Appeals of Georgia, Division No. 1. March 11, 1937. 


190 Southeastern Reporter 426. 
DEATH, CAUSE OF. 

Policy insuring “against death, and disability resulting directly and exclusively 
of all other causes, from bodily injury sustained solely through external, violent 
and accidental means,” providing in its caption that policy provided indemnity for 
“loss of life, limb, limbs, sight or time caused by accidental means, or for natural 
death,” and excluding death from specified causes, held to cover death of insured 
from natural causes. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Syllabus by the Court. 

The court erred in dismissing the petition on general demurrer. 

Error from City Court of Savannah; Alex R. MacDonell, Judge. 

Action by Ophelia Mercer against the Commercial Casualty Insurance Com- 
pany. To review a judgment sustaining a general demurrer to the petition, plaintiff 
brings error. 

Reversed. 

Oliver & Oliver, of Savannah, for plaintiff in error. 


Abrahams, Bouhan, Atkinson & Lawrence, of Savannah, for defendant in 
error. 


Guerry, Judge. 


On June 27, 1934, the Commercial Casualty Insurance Company issued a policy 
of insurance to Gus Mercer, in which Ophelia Mercer, his mother, was named as 
beneficiary. This is an action by Ophelia Mercer on the policy. Upon the hearing 
of the demurrer, counsel for the plaintiff admitted that the death of the insured 
resulted from natural causes. A general demurrer contending that the policy, 
attached to the petition, did not on its face cover death from natural causes was 
sustained. In the caption of the policy it was provided: “This policy provides 
indemnity for loss of life, limb, limbs, sight or time caused by accidental means, 
or for natural death, [Italics qurs.] or for disability by sickness to the extent 
herein provided.” The insuring clause provided that in consideration of a named 
premium the company “does hereby insure Gus Mercer of Clio, Georgia * * * 
against death, and disability resulting directly and exclusively of all other causes, 
from bodily injury sustained solely through external, violent and accidental means 
(excluding suicide, sane or insane), hereinafter called ‘such injury,’ and against 
disability caused from any bodily disease or illness which is contracted and begins 
during the life of this policy. * * * Principal sum five hundred dollars, monthly 
accident indemnity fifteen dollars, monthly illness indemnity fifteen dollars.” Sub- 
section H of such policy provides: “If illness for which indemnity is payable under 
this policy is of such a serious character that it results fatally * * * the company 
will pay an additional indemnity on account of such illness, sufficient in amount, to 





224 The Insurance Law Journal, Vol. 89 [July, 1937 


cover all reasonable expenses put upon the insured during such illness and by 
reason thereof, not exceeding fifty dollars in amount.” Lore al 

Subsection W provides: “This policy does not cover any disability or death 
resulting from (1) menstruation or disease not common to both sexes; (2) any 
venereal diseases; (3) any surgical operation for any chronic ailment originating 
before the issuance of this policy; (4) aviation; (5) any injuries of which there 
is no external or visible mark on the body (accidental drowning excepted), or 
for suicide or attempt to commit suicide; (6) the use of any intoxicant or nar- 
cotic; (7) any injury received or sickness contracted outside of the United State 
or its territorial possessions or Canada, or while engaged in military or naval 
services during the time of war or as a result of any act of war; (8) or any loss, 
fatal or otherwise, sustained by the insured while in or on, or attempting to get 
in or out of any vehicle or mechanical device for aerial navigation; (9) any death 
or injuries resulting from fits, vertigo or somnambulism; (10) any act committed 
by the insured which is unlawful per se, or which is declared unlawful by statute; 
nor does it cover miners.” ; 

While the face of the policy and the caption of the policy states that this 

provides indemnity for natural death, there is no other provision in the policy 
except those quoted above which refers to natural death. To our mind, there is 
not any ambiguity in the policy. The comma after the word “death” in the insuring 
clause quoted above, shows that Gus Mercer is insured against death, and (against) 
(the insert is ours) disability by violence, accident, etc., and against disability 
by bodily diseases or illness in the amounts named. The death referred to above 
is not limited to death by accidental means, but “against death”’—death from any 
cause except those expressly excluded such as suicide and those causes stated in 
clause W above quoted. Even if there be any ambiguity, although to our minds 
there is none, the policy should be construed most favorably to the insured. More 
than this, the petition attaches notice of letters to the insured, giving him notice 
of the premiums which were due thereon, which containd such expressions as 
these; “Before sickness, affliction, or the grim reaper of death overtakes you and 
in order to protect yourself and your loved ones, just place a money order together 
with your premium receipt book in the little envelope and mail back to us.” 
Moreover, after the insured had died from natural causes and his mother had filed 
proofs of loss with the company, it denied liability on the ground that a payment 
of premium had not been sent in in time to prevent a lapse, and on the further 
ground that the illness from which the insued died had its beginning before the 
policy was reinstated, and they declined to pay other than a refunding of the 
reinstatement payment. The court erred in sustaining the general demurrer to the 
petition. 

Judgment reversed. 

Broyles, C. J., and MacIntyre, J., concur. 


ZIOLKOWSKI v. CONTINENTAL CASUALTY CO. Gen. No. 23842. 
Supreme Court of Illinois. Feb. 18, 1937. 
Rehearing Denied April 13, 1937. 
7 Northeastern Reporter (2d) 451. 


9. INJURY. 

Term “injury” within accident policy excluding injury resulting from inten- 
tional act of insured or third person, except certain assaults, held not to include 
death; “injury” meaning damage or hurt done to or suffered by person or thing, 
or detriment to, or violation of, person, character, feelings, rights, property, or 
interest, or value of a thing. : 

(For other cases, see Insurance, Dec. Dig. § 464.) 

10. AMBIGUITY. 

Accident policy promising indemnity for loss of life, etc, and subsequently 
excepting loss caused by “injury” resulting from intentional act of insured or 
another, except certain assaults, held ambiguous, and hence ambiguity must be 
resolved in beneficiary's favor, justifying recovery for death of insured resulting 
from unprovoked assault by stranger. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

11. CONSTRUCTION. 


Accident policies are to be literally construed in insured’s favor, and if 
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ambiguity exists, all provisions, conditions, or exceptions tending to limit or 
defeat liability should be construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
12. ASSAULT. 


Injury causing death of insured who was stabbed by stranger without prov- 
ocation held “accidental” as to insured, and was within accident policy indem- 
nifying for loss of life, etc., due to external, violent, and purely accidental event. 


(For other cases, see Insurance, Dec. Dig. § 464.) 


Appeal from Second Branch Appellate Court, First District, on Appeal from 
Superior Court, Cook County; John W. Preihs, Judge. 

Action by Steve Ziolkowski against the Continental Casualty Company. — A 
judgment for plaintiff was affirmed by the Appellate Court [284 Ill. App. 505, 
1 N.E. (2d) 410], and the Supreme Court granted defendant leave to appeal. 

Affirmed. 

George C. Bliss, of Chicago, for appellant. 

Peden, Melaniphy, Ryan & Andreas, of Chicago (John C. Melaniphy and 
Gerald Ryan, both of Chicago, of counsel), for appellee. 

FARTHING, Justice. 

We granted appellant, the Continental Casualty Company, leave to appeal 
from a judgment of the Appellate Court for the First District in favor of Steve 
Ziolkowski, appellee, who was the beneficiary named in the accident insurance 
policy issued by the company to the deceased, Joseph Sarnowski. 

On May 19, 1930, Ziolkowski filed the declaration, containing one count and 
also a copy of the policy of insurance, in the superior court of Cook county. He 
obtained a judgment in that court, but on the first appeal, the judgment was 
reversed and the cause remanded for a new trial, because of the exclusion of 
certain documentary evidence. See Ziolkowski v. Continental Casualty Co., 263 
Ill. App. 31. The second trial also resulted in a judgment for the plaintiff but 
the Appellate Court again reversed the judgment and remanded the cause to the 
superior court for a new trial and found, from the evidence in the record then 
before it, that death of the insured resulted from the intentional act of a third 
person. See Ziolkowski v. Continental Casualty Co. 270 IllLApp. 286. This 
decision was made in April, 1933. The abstract shows that the mandate of the 
Appellate Court was ordered on January 4, 1935, and that on January 25, 1935, 
an order was entered in the superior court of Cook county, reinstating the 
case and placing it at the foot of the trial calendar. The third trial was had 
before the court, without a jury, and resulted in a judgment for plaintiff for 

2,979 and costs. It is the affirmance of this judgment by the Appellate Court 
that is involved in this appeal. See Ziolkowski v. Continental Casualty Co., 284 
Ill.App. 505, 1 N.E.(2d) 410. 

Appellant filed a plea of the general issue to the declaration. It also filed 
two special pleas in the first of which it is alleged that “the injury causing the 
loss of life of insured resulted from an intentional act of the insured or some 
other person;” and in the second of which it is alleged that “the injury causing 
the loss of life of insured resulted from an intentional act of another person, 
to-wit, a stab-wound, which assault was not committed upon the insured by 
such other person for the sole purpose of burglary or robbery and which assault 
was not incurred by insured while engaged in the proper performance of the 
duties of his occupation and provoked solely thereby,” etc. Replications were 
filed to these special pleas, but at the close of the evidence in the third trial, 
appellee withdrew his replications and filed a demurrer to the pleas, by leave 
of court, and his demurrer was sustained. 4 


Appellant relies on the following part of the policy, in support of its con- 
tention that the death of Sarnowski was not covered thereby: “Part V. Not 
covered. This policy does not cover any loss * * * (3) if the injury causing it 
results from the intentional act of the Insured or of any other person, excepting, 
however, assaults committed upon the Insured for the sole purpose of burglary 
or robbery and also excepting assaults incurred by the Insured while engaged in 
the proper performance of the duties of his occupation and provoked solely 
thereby ;” ete. The heading of the policy is: “This policy provides indemnity for 
loss of life, limb, limbs, sight or time caused by accidental means—all to the 
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extent herein provided.” It is also provided, in the forepart of the policy, that 
the company promises to pay “indemnity for loss of life (suicide or self- 
destruction while either sane or insane not included,) limb, limbs, sight or time 
resulting from a personal bodily injury which is effected solely and iveinitentty 
of all other causes by the happening of an external, violent and purely accidental 
event, and which causes at once after such event total and continuous inability 
to engage in any labor or occupation, all in the manner and to the extent here- 
inafter provided. The word injury wherever hereinafter used means injury such 
as here described.” 

No question was raised as to notice and proof of loss. 

It is not necesssary to set out the testimony in detail. Briefly stated, it is 
shown that the policy was issued to Sarnowski with appellee as beneficiary, 
wherein the company promised to pay $2,400 for the loss of Sarnowski’s life, and 
this policy was in force at his death. On Sunday, February 23, 1930, shortly 
before midnight, Sarnowski and one Peter Kulik, both of whom were of Polish 
extraction, were walking north on the east side of Burley avenue in Chicago. 
They overtook three Mexicans who shoved them off the sidewalk, stabbed 
Kulik in the stomach and Sarnowski in the heart. Sarnowski fell to the street, 
was taken to the hospital and died three hours later from shock, and hemorrhages 
from the stab wound due to external violence inflicted by a knife or sharp 
instrument. Neither Kulik nor Sarnowski knew any of the three men. There 
had been an altercation between Mexicans and Polish people around 9 o'clock 
this Sunday evening, near Eighty-Fourth street and Mackinaw avenue, one 
block east of Burley avenue, but there is no testimony showing that Kulik, 
Sarnowski, or any of the three Mexicans they encountered on Burley avenue 
near midnight, had any part in the earlier trouble. After the men were injured, 
the Mexicans threw bricks through the windows of a restaurant into which Kulik 
had been carried. There is no evidence of any act on the part of Kulik or 
Sarnowski as they approached and reached the point where they were attacked, 
that would provoke an assault. 

{1, 2] The Appellate Court correctly held that its mandate was filed within 
the time allowed by law and that the period of two years, provided by the Practice 
Act of 1907 (Smith-Hurd III.Stats. c. 110 appendix, § 114), was that applicable in 
this case. The opinion was filed in that court on April 11, 1933, and the mandate 
was filed in the superior court of Cook county on January 5, 1935. The cause 
was ordered reinstated on January 25, 1935, and tried on February 20, 1935. 
The one-year provision of the Civil Practice Act (Smith-Hurd IIl.Stats. ¢ 110, 
§ 212) relative to filing mandates is not applicable to this cause. The presump- 
tion is against the intention to make a statute retrospective in its effect on 
existing causes of action, even though the Legislature has power to cut down 
the time allowed previously to take procedural steps in pending litigation. 
Hathaway v. Merchants’ Loan & Trust Co., 218 Ill. 580, 582, 75 N.E. 1060, 4 
Ann.Cas. 164. In addition, rule 1 of this court, adopted at our December term, 
1933 (Smith-Hurd IIl.Stats. c. 110, § 259.1), after stating what the Civil Practice 
Act shall apply to, says: “Except as provided by this rule, or by written stipula- 
tion of parties, or by order of the court, upon notice and motion, proceedings 
instituted prior to January 1, 1934, shall not be governed by the Civil Practice 
act.” The appellee therefore filed the mandate of the Appellate Court and had 
the cause reinstated in the superior court of Cook county, in accordance with 
law. 

[3] The appellant contends that the trial court was bound by the decision of 
the Appellate Court, rendered on the second appeal, and that it was error to per- 
mit appellee to withdraw his replications to the two special pleas and to demur 
to those pleas. Appellant also contends that the record in the third appeal is the 
same, or substantially the same, as that presented on the second appeal, and 
that appellee could not again raise the contention that Sarnowski’s death 
was not due to an intentional act within the meaning of the policy. 

In Rigdon v. More, 242 Ill. 256, 89 N.E. 992, 134 Am.St.Rep. 328, we held that 
if a judgment in an ordinary suit at law, in which the parties are entitled to a 
jury trial, is reversed by the Supreme Court for errors intervening prior to the 
entry of the judgment and the cause is remanded generally, the parties are 
entitled to a trial de novo. It is only where the reversal is for error occurring 
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after the entry of the verdict that the Supreme Court may direct the entry of a 
proper judgment on remanding a cause at law in which the parties are entitled 
to a jury trial. 

{4, 5] A court of review, in reviewing a judgment or decree, may, in a 
proper case, remand the cause to the trial court, and if the parties are entitled 
to a trial by jury, as they were in the case before us, the trial court must, of 
course, be governed by the legal principles contained in the opinion of the 
reviewing court, but its conclusions as to matters of fact do not control on a 
later trial where the facts are to be determined in that trial. Prentice v. Crane, 
240 Ill. 250, 88 N.E. 654. 

(6, 7] We reviewed many important decisions on the question of the effect 
oi a reviewing court’s order of reversal, in People v. Lord, 315 Ill. 603, 146 N.E. 
506. At page 610 of 315 Ill, 146 N.E. 506, we pointed out that there is a wide 
difference in the effect on such a decision if the judgment is one of affirmance 
instead of reversal, as in People v. Engle, 313 Ill. 483, 145 N.E. 231, and there 
is also the same difference where the reviewing court passes on the merits of 
the case, but remands the cause after reversing a judgment or decree. A 
reversal and remandment deprive the trial court of the right to allow amend- 
ments to pleadings and to hear additional testimony, only when the merits of 
the case and the ultimate rights of the parties have been passed upon by the 
reviewing court. Roggenbuck v. Breuhaus, 330 IIl. 294, 298, 161 N.E. 780; 
Aurora & Geneva Railway Co. v. Harvey, 178 Ill. 477, 53 N.E. 331. But the 
trial court has the same powers, after a reversal and remandment without direc- 
tions that it had when the case was first tried. The case must stand the same 
in the court in which it is to be tried anew, upon the trial de novo, as it did 
befare a judgment or decree was rendered. Roggenbuck v. Breuhaus, supra. 

In Rush v. Rush, 170 Ill. 623, 48 N.E. 990, two grounds of reversal were urged. 
One was that the circuit court erred in permitting additional testimony to be 
introduced upon the remandment of the cause by the Appellate Court, and the 
other, that, considering the additional evidence competent and proper, it was 
insufficient to justify the decree. At page 627 of 170 Ill., 48 N.E. 990, 991, we 
said: “The first point is without merit. It will be observed that the remandment 
to the circuit court was general. The court below was not required to proceed 
according to the opinion of the appellate court, nor were any specific directions 
whatever given. We said in Parker v. Shannon, 121 Ill. 452, [at page 454], 13 
N. E. 155, following a uniform line of decisions to the same effect: ‘When this 
court reverses a cause, and remands it generally, without any specific directions, 
amendments to the pleadings may be allowed upon the reinstatement of the 
cause below.’ And in Perry v. Burton, 126 Ill. 599, [on page 601], 18 N.E. 653: 
‘Inasmuch as the cause was reversed and remanded without directions, we think 
that the trial court had the power to allow amendments to the pleadings, and to 
permit the introduction of other evidence, in accordance with the views expressed 
in Chickering v. Failes, 29 Ill. 294, and Cable v. Ellis, 120 Ill. 136, 11 N.E. 188.’” 

[8] The superior court was given no specific directions by the Appellate 
Court in the decision rendered on the second appeal. It was within its power 
and authority to permit the appellee to withdraw his replications to the two 
special pleas of appellant. This contention must also be overruled. 

[9] Part V of the policy, according to appellee, does not preclude recovery 
when the injury to the insured is fatal. The Appellate Court correctly held, in 
its last opinion in this case, that injury does not include death. Webster’s New 
International Dictionary defines injury as a damage or hurt done to or suffered 
by a person or thing; detriment to, or violation of, person, character, feelings, 
rights, property or interest, or the value of a thing. - 

In Interstate Business Men’s Accident Ass’n v. Dunn, 178 Ky. 193, 198 S.W. 
727, 6 A.L.R. 1333, the insured was intentionally shot and killed. The policy 
there sued on provided that it should not cover “any loss due to * * * the act 
of any person done to injure the insured.” The holding of the Kentucky court 
of last resort was that “to injure” was to hurt or wound, but that the term 
does not include a fatality; that the exemption clause in the policy did not give 
the word “injuries” a broader meaning than it has in common usage, and that 
if the insurance company desired to give the word “injury” a broader meaning 
it could readily have provided that “loss of life” should be included in the word 
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“injuries.” To the same effect, see, also, American Accident Co. of Louisville 
v. Carson, 99 Ky. 441, 36 S.W. 169, 34 L.R.A. 301, 59 Am.St.Rep. 473. 

We discussed, among other decisions, United States Mutual Accident Ass'n 
v. Barry, 131 U.S. 100, 9 S.Ct. 755, 33 L.Ed. 60, in Higgins v. Midland Casualty 
Co., 281 Ill. 431, 118 N.E. 11, 12, and quoted as follows: “The two companion 
of the deceased jumped from the same platform, at the same time and place, and 
alighted safely. It must be presumed not only that the deceased intended to 
alight safely, but thought that he would. The jury were, on all the evidence, 
at liberty to say that it was an accident that he did not. The court properly 
instructed them that the jumping off the platform was the means by which the 
injury, if any was sustained, was caused; that the question was, whether there 
was anything accidental, unforeseen, involuntary, unexpected, in the act of 
jumping, from the time the deceased left the platform until he alighted on the 
ground; that the term ‘accidental’ was used in the policy in its ordinary 
popular sense, as meaning ‘happening by chance, unexpectedly taking place; not 
according to the usual course of things; or not as expected;’ that if a result is 
such as follows from ordinary means, voluntarily omaleweh in a not unusual or 
unexpected way, it cannot be called a result effected by accidental means; but 
that if, in the act which precedes the injury, something unforeseen, unexpected, 
unusual occurs which produces the injury, then the injury has resulted through 
accidental means.” 

At page 438 of 281 Ill., at page 13 of 118 N. E., in the Higgins decision we 
discussed Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 104, 28 S.W. 877, 30 L. 
R.A. 209, 47 Am.St.Rep. 638, with approval and said: “In Lovelace v. Travelers’ 
Protective Ass'n, supra, cited with approval in Hutton v. States Accident Ins. 
Co., supra [267 Ill. 267, 108 N.E. 296, L.R.A.1915E, 127, Ann.Cas.1916C, 577], the 
insured attempted to eject a man who was drunk and boisterous from the office 
oi a hotel. In doing this he used no other means than his hands, and while 
making the attempt, the other drew a pistol and shot him causing his death. 
The court there held that the death of Lovelace was an accident and not a risk 
voluntarily assumed, inasmuch as he had made the attempt to eject the other 
by force from the office of the hotel without knowing that the other was armed.” 

In Interstate Business Men’s Accident Ass’n vy. Lester, 257 F. 225, 230, 168 
C.C.A. 309, at page 230, it was said: “The line of distinction is this: If the party 
does something which culpably provokes or induces the act causing his injury 
or death, then the result is not accidental; but, if he is wholly free from 
culpability himself, the result is accidental as to him, though it may have been 
within the deliberate intent of the aggressor.” 

[10-12] We have quoted, in the forepart of this opinion, the part of the policy 
relied on by appellant as exempting such a cause of death as that which ended 
Sarnowski’s life, from the causes it says are covered by the policy in suit. But 
we also quoted the earlier and contradictory part of the policy. The appellant 
could have provided, by clear and unambiguous words, that both injuries and 
death resulting from unprovoked assaults by third persons were not to be covered 
and that this policy was to create no liability therefor, had it seen fit to do so. 
By using the term “injuries,” and by the use of the language quoted from Part 
V of the policy, either of two constructions can reasonably be placed upon that 
provision of the contract of insurance. There is, therefore, ambiguity in this 
part of the policy and it is well settled that policies of accident insurance are 
to be liberally construed in favor of the insured. In case there is any ambiguity 
in the policy, the rule is that all provisions, conditions or exceptions which in any 
way tend to limit or defeat liability thereunder, should be construed most favor- 
ably to the insured. Higgins v. Midland Casualty Co., supra; 1 Corpus Juris, 414. 

The injury which caused Sarnowski’s death was accidental, so far as he was 
concerned, and within the meaning of this policy. The ambiguity in Part V 
must be resolved in favor of the appellee. 


These things being true, it is not necessary to determine what, if any, effect 
was produced by way of binding the appellee, by the determination of the 
Appellate Court on the second appeal, adhered to in its decision on the third 
appeal, that the act of the Mexican was the intentional act of a third person. 

We have examined the decisions relied on by appellant, principal among 
which is Potestio v. Continental Casualty Co., 181 Wash. 480, 43 P.(2d) 956. 
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Although that decision involves the same part of the policy as that which we 
have just considered, and the holding is that there was no ambiguity contained 
therein, we decline to follow that decision. 

The judgment of the Appellate Court now before us is correct, and it is 
affirmed. 

Judgment affirmed. 


DOW v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Judicial Court of Massachusetts. Essex. March 30, 1937. 
7 Northeastern Reporter (2d) 426. 
4, ACCIDENT. 


In action on accident policy insuring osteopathic physician against fatal or 
non-fatal injuries resulting exclusively of all other causes in enumerated losses, 
including loss of life, but not extending to loss resulting from means or acts 
which, if used or done by insured while in possession of mental faculties would 
be deemed intentional or self-inflicted, whether insured’s injury and death which 
resulted from burns sustained in scalding water in bathtub were accidental held 
for jury. 

An event is an “accident” or is “accidental” when it occurs unexpect- 
edly without intention or design. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Exceptions from Superior Court, Essex County; Collins, Judge. 

Action of contract by Veronica F. Dow against the United States Fidelity & 
Guaranty Company, wherein there was a verdict for plaintiff for $7,932.45, and 
defendant saved exceptions. 

Exceptions overruled. 

J. W. Santry, Jr., of Boston, for plaintiff. 

S. Parsons and E. F. Cook, both of Lynn, for defendant. 

Qua, Justice. 

The plaintiff sues as beneficiary in an accident insurance policy which insured 
her husband, Fred F. Dow, an osteopathic physician, against accidental bodily 
injuries, fatal or non fatal, which should result independently and exclusively of 
all other causes in certain enumerated losses, including loss of life, but not extend- 
ing to nor covering any injury caused or contributed to, directly or indirectly, by 
sickness or disease, nor loss resulting from any means or act which, if used or 
done by the insured while in possession of all mental faculties, would be deemed 
intentional or self-inflicted. 

Evidence was introduced by the plaintiff of these facts: On May 30, 1935, the 
plaintiff and the insured stayed at home. They had visitors in the afternoon and 
also in the evening, when they played cribbage. As seen by a neighbor that night 
the insured was “absolutely normal.” The plaintiff and the insured retired about 
eleven o'clock. On the morning of the 3lst the insured arose about 7:15 and went 
directly to the bathroom, which was nearly opposite the bedroom of the plaintiff 
and the insured on the other side of a corridor “probably five feet wide.” He 
usually shaved before his bath. The nlaintiff “thinks she probably went back 
to sleen.” Between 7:30 and 7:40 she heard “a sort of an anguished moan, as 
if someone were in distress,” loud enough so that she could hear it in the bedroom. 
She rushed to the bathroom. the door of which was closed but not locked. The 
insured was sitting in the tub, which was very large and “rather high,” with his 
feet under the running water from the faucet, with his body erect from the waist 
up and his hands forward on the side of the tub. trving to pull himself up. The 
water was so hot the nlaintiff could not nut her hand in it to pull the plug. She 
succeeded in getting the insured out of the tub and onto the floor. “He helped 
himself.” “He was conscious and moaned and cried and tried to get up and 
*ssisted in putting on a bath robe as well as he could by raising himself from the 
floor. He suffered very excruciating pain.” After being carried to the bedroom 
he asked what time it was and said, “For God’s sake help me.” Pieces described 
by the plaintiff’s witnesses as “flesh” came from his body. After the insured had 
been taken out of the tub, water was still running into it, whether hot or cold 
did not appear by any direct testimony. There was a foot of water in the tub. 
The walls of the bathroom were reeking with “sweat.” The insured died at a 
hospital at about eleven a. m. the same day. 
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The plaintiff introduced this medical testimony: The body of the insured was 
practically burned from head to foot with the exception of his face, forearms and 
hands. There were first, second and third degree burns. Death was due to second 
and third degree burns. There were third degree burns especially on the feet, 
lower legs and back, extending up to the nape of the neck. 

The defendant introduced a hospital record which tended to show excessive 
drinking by the insured, with a diagnosis of “nervous exhaustion,” and that he 
had been discharged from the hospital April 7, 1935. There was other evidence, 
however, tending to contradict this and also tending to show that for several weeks 
before May 31 he was in good condition. The defendant also introduced medical 
evidence of an autopsy performed upon the insured tending to indicate certain 
diseased conditions capable of causing death and leading to an opinion on the part 
of the witness that what caused the insured to remain in scalding water long 
enough to produce the burns “was something beyond the man’s control in the 
nature of disease that caused him to be incapable of responding to hot water over 
this period. The disease was an angina attack and cardiac attack. As the jury 
was not obliged to believe this evidence, we do not recite it in further detail. The 
evidence as to the autopsy was to the effect that no flesh was missing from the 
body, but that the outer layer of skin was missing. There was also evidence that 
on April 6, 1935, “the insured suffered from nervous exhaustion,” but that an exam- 
ination of his heart and blood pressure showed that they were normal. 

[1] 1. There was no error in admitting in evidence the death certificate from 
the records of the city clerk, which under “Disease or cause of death” contained 
this statement; “Burns of body and legs. Accident. Exposed to scalding water 
in bath tub.” By G.L.(Ter.Ed.) c. 46, § 19, such a record is “prima facie evidence 
of the facts recorded.” The word “accident” was properly included in the record 
of facts as part of the cause and manner of death which by G.L.(Ter.Ed.) c. 38, 
§ 7, the medical examiner was required to report to the city clerk. Cause and 
manner of death in a report of this kind are necessarily matters of opinion or 
judgment deduced from other facts found rather than matters of direct observa- 
tion. Moreover, G.L.(Ter.Ed.)3 c. 46, § 1, requires that the clerk’s record define 
the cause of death “so that it can be classified under the international classification 
of causes of death.” That classification calls upon medical examiners who certify 
to deaths from violent causes to indicate clearly “the fundamental distinction of 
whether a death was due to accident, suicide, or homicide * * * ,” and one of 
the classes is “181. Accidental burns (conflagration excepted).” Manual of the 
International List of Causes of Death, published by the Bureau of the Census; 
1931, page 16; Branford Trust Co. v. Prudential Ins. Co., 102 Conn. 481, 486, 129 
A. 379, 42 A.L.R. 1450; New England Trust Co. v. Farr (C.C.A.) 57 F.(2d) 103, 
110; 3 Wigmore on Evidence (2d Ed.) § 1646, p. 441. See Shutesbury v. Hadley, 
133 Mess. 242, 246, 247: Shamlian v. Fouitable Accident Co., 276 Mass. 67. 115 
N.F. 46; Broadbent’s Case, 240 Mass. 449, 452, 134 N.E. 632; Commonwealth v. 
Slavski. 245 Mass. 405, 416, 140 N.E. 465, 29 A.L.R. 281; Silva v. Fidelity & Cas- 
ualty Co., 252 Mass. 328, 147 N.E. 858: Wolf’s Case, 285 Mass. 181, 183, 189 
N.E. 85. 

2. There was no error in denying the defendant’s motion for a directed ver- 
dict. We assume for the purposes of this decision that the burden was upon the 
plaintiff to prove the existence of all conditions necessary to recovery under the 
terms of the policy and to disprove all which could prevent recovery, although 
there would seem to be doubt as to this concerning some of the most important 
limitations, which are not a part of the general insuring provisions, but which 
appear for the first time near the end of the policy. Silva v. Fidelity & Casualty 
Co., 252 Mass. 328, 330, 147 N.E. 858; Nichols v. Commercial Travelers’ Eastern 
Accident Association, 221 Mass. 540, 546, 109 N.E. 449. 

{2, 3] There was ample evidence that the injury and death of the insured 
were accidental. The record of the city clerk was prima facie evidence of this. 
Apart from that record there was evidence of accidental death. An event is an 
“accident” or is “accidental” when it occurs unexpectedly, without intention or 
design. Bohaker v. Travelers’ Ins. Co. 215 Mass. 32, 34, 102 N.E. 342, 46 
L.R.A.(N.S.) 543: Henderson v. Travelers’ Ins. Co., 262 Mass. 522, 525, 160 N.E. 
415, 56 A.L.R. 1088; Sontag v. Galer. 279 Mass. 309, 312, 181 N.E. 182. No conten- 
tion that the insured committed suicide was made at the trial or has been made 
before us and there is a presumption against it, which is particularly strong in a 
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case where the method would be so painful. Bohaker v. Travelers’ Ins. Co., 215 
Mass. 32, 36, 102 N.E. 342, 46 L.R.A.(N.S.) 543. The jury could find that the 
injury and death were not the consequences of intentional as distinguished from 
accidental acts of the insured or of “any means or act which, if used or done by 
the Insured while in possession of all mental faculties, would be deemed intentional 
or self-inflicted.” Doubtless the insured intended to turn on the water and very 
likely he intended to get into the tub, but it is nevertheless highly improbable that 
he intended to immerse himself in scalding water. Laying aside the possibility of 
sickness or disease, which we shall discuss in a moment, the jury could well find 
that the scalding resulted from unusual or unexpected heat in the water or from 
some slip, mistake or false judgment on the part of the insured as to the physical 
factors involved. This would be sufficient to characterize the occurrence, when 
viewed as a whole, as accidental rather than as intentional. We do not see how 
we could rule as matter of law that there was no accident in such a case as this 
without thereby withdrawing from the field of accident a large class of happenings 
which by the common understanding of men, and therefore by the true intent of 
the policy, would be deemed accidental. United States Mutual Accident Associa- 
tion v. Barry, 131 U.S. 100, 121, 9 S.Ct. 755, 33 L.Ed. 60; Western Commercia! 
Travelers’ Association v. Smith (C.C.A.) 85 F. 401, 405, 40 L.R.A. 653; Preferred 
Accident Ins. Co. v. Patterson (C.C.A.) 213 F. 595, 597; Zurich General Accident 
& Liability Ins. Co. v. Flickinger (C.C.A.) 33 F.(2d) 853, 68 A.L.R. 161; AZtna 
Life Ins. Co. v. Kent (C.C.A.) 73 F.(2d) 685, 686; Urian v. Equitable Life Assur- 
ance Society, 310 Pa. 242, 165 A. 388; McNally v. Maryland Casualty Co., 162 
Wash. 321, 298 P. 721. This case is not like Smith v. Travelers’ Ins. Co., 219 
Mass. 147, 148, 106 N.E. 607, L.R.A.1915B, 872; Henderson v. Travelers’ Ins. Co., 
262 Mass. 522, 525, 160 N.E. 415, 56 A.L.R. 1088, and New Amsterdam Casualty 
Co. v. Johnson, 91 Ohio St. 155, 110 N.E. 475, L.R.A.1916B, 1018, where the policy 
required external and accidental means and the external means contained no acci- 
dental quality. Landress v. Phoenix Mutual Life Ins. Co. 291 U.S. 491, 54 
S.Ct. 461, 78 L.Ed. 934, 90 A.L.R. 1382. 

There was evidence that sickness or disease did not contribute to the injury. 
There was affirmative evidence that the insured was in good health for several 
weeks preceding his death; that he was “absolutely normal” the night before; that 
he was following his usual routine on the morning of his death; and that he was 
conscious and cooperative even while being assisted from the tub and immediately 
afterwards. None of the evidence tending to show disease which could have 
contributed to cause death came from sources by which the plaintiff was bound. 
All the evidence was to the effect that the burns alone were sufficient to cause 
death, though the witnesses differed as to how soon death would occur from that 
cause alone. 

[4] We appreciate the difficulty in explaining why, if the insured was free 
from disease and in the possession of his faculties, he remained in the hot water 
long enough to produce such severe burns. But we have no knowledge which 
would justify us in saying that such a thing is impossible. It could have been 
found that the water was very hot. The insured may have fallen in unexpectedly. 
He may have slipped back while trying to get out. Extreme pain and shock may 
eling Men’s Association, 156 Iowa, 201, 209, 135 N.W. 1114, 42 L.R.A.(N.S.) 631. 
have rendered him incapable of effective effort. See Clark v. Iowa State Trav- 
If the jury found all facts in favor of the plaintiff which the evidence would 
support and believed the evidence which tended to exclude sickness and other 
conceivable non-accidental causes and causes which would fall beyond the range 
of liability, we cannot say as matter of law that on all the evidence they could 
not find it more probable than otherwise that the circumstances of the injury and 
death were such as to bring them within the coverage of the policy. Lewis y. 
Brotherhood Accident Co., 194 Mass. 1, 6, 11-13, 79 N.E. 802, 17 L.R.A.(N.S.) 
714; Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 102 N.E. 342, 46 L.R.A.(N.S.) 
543; Nichols v. Commercial Travelers’ Eastern Accident Association, 221 Mass 
540, 109 N.E. 449; Silva v. Fidelity & Casualty Co., 252 Mass. 328, 147 N.E. 858: 
Kramer v. New York Life Ins. Co. (Mass.) 200 N.E. 390; Ballam vy. Metropolitan 
Life Ins. Co. (Mass.) 3 N.E.(2d) 1012; United States Fidelity & Guaranty Co. 
v. Blum (C.C.A.) 270 F. 946, 955. Compare Leland v. Order of United Commer- 
cial Travelers of America, 233 Mass. 558, 124 N.E. 517. 


[5, 6] 3. There was no error in refusing the defendant’s request No. 19 
. . 
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in so far as it was not granted in substance. It assumes facts which the jury 
were not obliged to find. A judge cannot be required to separate into parts a 
request which is framed as a single unit. Aste v. Putnam’s Hotel Co., 247 Mass. 
147, 152, 141 N.E. 666, 31 A.L.R. 149. 

Exceptions overruled. 


BOILLOT v. INCOME GUARANTY CO. Nos. 18823, 18846. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
102 Southwestern Reporter (2d) 1321. 
8. PERMANENT DISABILITY. 

Allegation in suit for total and permanent disability indemnities under accident 
policy that insured was totally and continuously disabled held sufficient to present 
issue as to whether insured was permanently disabled, since expression “totally and 
continuously disabled” implied permanency. 

“Continuous” means connected, extended, or prolonged without cessa- 
tion or interruption of sequence. Words “totally and continuously disabled” 
must be given same meaning’ as would be given words “totally and per- 
manently disabled.” 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

10. PROOF OF DISABILITY. 

Purpose of proof of disability is to inform insurer of particulars of disability 
and give it data necessary to determine its liability. 1 

(For other cases, see Insurance, Dec. Dig, § 543.) 


12. PROOF OF DISABILITY. 

Where insured had made proof of disability prior to and in former suit in which 
he established his right to recover total and permanent disability benefits under 
accident policy, insured was not required to make further proof of disability as pre- 
requisite to maintenance of suit for indemnities subsequently accruing. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

13. DEMAND. 

Insured held not required to prove request for payment of monthly disability 
indemnities under accident policy as prerequisite to maintenance of suit on policy, 
where policy did not require making of such request. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

14. INTEREST. 

Insured held entitled to interest on unpaid monthly disability indemnities under 
accident policy from time indemnities became due, notwithstanding that insured did 
not make monthly request for their payment nor monthly proof of continuing 
disability (Mo. St.Ann. § 2839, p. 4623). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

16. LIMITATION OF LIABILITY. 

Under total disability provision of accident policy that all indemnities accruing 
after insured’s fifty-fifth birthday should be automatically reduced one-third, word 
“accruing” related to time when monthly indemnities became due and payable, if 
ever, from month to month, and when a cause of action should accrue in insured 
to enforce his claim therefor. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

17. LIMITATION OF LIABILITY. 

Where accident policy unequivocally fixed monthly indemnities for total per- 
manent disability at $100, and such provision was not made subjeet to any other 
provisions of policy except those requiring payment of premiums and those relating 
to aggregate amount of indemnities, additional provision undertaking to reduce 
amount of indemnities held repugnant to remainder of policy and ineffective to 
effect such reduction. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

18. AMBIGUITY. 


Where policy provisions are antagonistic and raise ambiguity, insured is 
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entitled to that construction most favorable to him and which provides him greater 
indemnity, if policy fairly warrants such construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Sullivan County; Paul Van Osdol, Judge. 

Suit by William W. Boillot against the Income Guaranty Company. Judgment 
for plaintiff, defendant appeals, and the plaintiff cross-appeals. 

Judgment affirmed on defendant’s appeal, and reversed and remanded, with 
directions, on plaintiff’s appeal. 

See, also, 83 S.W.(2d) 219. 

Irwin & Bushman, of Jefferson City, Wm. W. Boillot, of Carthage, and A. B. 
Walker, of Milan, for appellant-respondent Wm. W. Boillot. 

Davis & Davis, of Chillicothe, for respondent-appellant Income Guaranty Co. 


RICE v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 18802. 
Kansas City Court of Appeals. Missouri. March 1, 1937. 
102 Southwestern Reporter (2d) 147. 
1. RHEUMATISM. 


Where health and accident policy contained provision that policy and indorse- 
ments thereon or papers attached thereto constituted policy, rider stating that it 
was attached to policy and relieving insurer from liability for disability caused by 
rheumatism held part of policy, where parties had so considered it, even though 
never actually attached thereto. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. CANCELLATION. 

Health and accident policy reserving right of insurer to cancel policy at any 
time by written notice to insured and repayment of all unearned premiums /e/d 
not to give insurer right to increase premium in order that policy should be not 
canceled, and hence failure to demand increased premium was not consideration 
for execution of rider relieving insurer from liability for disability of insured 
caused from rheumatism. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4. CANCELLATION. 

Where insured executed rider to health and accident policy releasing insurer 
from liability” for disability caused by rheumatism, failure of insurer to increase 
premium held not a detriment sufficient to show consideration for rider, since 


failure to increase premium did not deprive insurer of right to cancel policy after 
rider was “executed. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 
5. RENEWAL. 
_ _ While renewal of a policy constitutes a separate and distinct contract for per- 
iod of time covered by renewal, it is nevertheless a contract with same terms and 
conditions as those contained in policy renewed. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

7. CONSIDERATION. 

Rider relieving insurer on health and accident policy of liability for disability 
caused by rheumatism, being void when executed because without consideration 
therefor, and being inconsistent with provisions of original policy, could not stand, 
and hence policy was unaffected thereby. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

8. VEXATIOUS DELAY. 

Where legal question raised by petition is such that lawyers well may differ 
honestly and reasonably thereon, it is error to submit question of vexatious delay. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

9. VEXATIOUS DELAY. 

In suit on health and accident policy, where validity of rider attached to policy 
relieving insurer of liability for disability caused by rheumatism was question of 
application of established law that there must be mutual consideration for contract 
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between two parties, issue of vexatious delay, as respects imposition of penalties 
and attorney’s fees was properly submitted. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


10. VEXATIOUS DELAY. 

Vexatious refusal to pay insurance loss, as respects imposition of penalties and 
attorney’s fees, is not to be deduced from mere fact that, upon suit, verdict is 
adverse to defendant. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
11. PENALTY. 

Vexatious refusal to pay insurance is matter of fact to be determined by jury 
by general survey of all facts and circumstances, and, if upon full consideration 
it concludes that refusal was vexatious, law authorizes assessment of damages. 


(For other cases, see Insurance, Dec. Dig. §§ 602, 668[1].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by J. E. Rice against the Provident Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edgar J. Keating, of Kansas City, for appellant. 

W. V. Huston and C. R. Rittman, both of Kansas City, for respondent. 

REYNOLDs, Judge. 

This is a suit by the plaintiff, J. E. Rice, against the defendant, the Provident 
Life & Accident Insurance Company, a corporation, for benefits arising from dis- 
ability from rheumatism, under a monthly health and accident insurance policy 
issued to him by the Southern Surety Company of Des Moines and later assumed 
by the defendant, to which benefits he claimed to be entitled. 

The suit originated before Preston Forsee, a justice of the peace in Kaw town- 
ship, Jackson county, Mo.; and, from a judgment rendered on a trial had before 
said justice, an appeal was had to the circuit court of Jackson county at Kansas 
City, where it was tried on March 26, 1936, at the March term, 1936, of the court 
before the Honorable Allen C. Southern, one of the judges of said court, without 
a jury, upon an agreed statement of fact, and resulted in a judgment on said date 
for the plaintiff in the principal sum of $153.33, together with the sum of $15.34 
as a penalty for vexatious delay and the sum of $75 attorney’s fees, in the total 
sum of $243.66, and for costs. 

From such judgment so rendered, the defendant prosecutes this appeal. 

Upon the trial in the circuit court, the policy sued on was introduced in evi- 
dence. It appears to be a monthly health and accident insurance policy issued to 
the plaintiff on June 1, 1928, by the Southern Surety Company. That same com- 
pany thereafter was taken over by the defendant, and the policy in question was 
assumed by it, and the premiums thereon were collected by it. The policy provides 
that, in consideration of the agreements and representations contained in the appli- 
cation therefor and the payment of a premium of $3.65 on or before the delivery 
thereof, the company will pay to the insured (the plaintiff) benefits for disability 
resulting from sickness or accident as therein set forth, from June 1, 1928, to July 
1, 1928, a period of one month. It contains a further provision, under the heading 
“Renewal Agreement,” that it “may be continued for one or more consecutive 
periods of one calendar month each by the payment to the Company and the 
acceptance by the Company of a renewal premium of $3.65 Dollars for each period 
of one calendar month.” 

It is further provided in the policy that it could be canceled by the company at 
any time by written notice to the insured and the repayment of unearned premiums. 
As originally issued, the policy covers disability resulting from rheumatism. 

The agreed statement of facts, signed by attorneys for the respective parties, 
is substantially as follows: 

“It is agreed by and between the parties hereto and their respective attorneys 
that the facts herein are as follows: 

“The plaintiff applied to the Southern Surety Company for an accident and 
health insurance policy and such a policy was issued by said company. Later the 
coverage was taken over by the defendant herein and premiums collected by defend- 
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ant’s agent from the plaintiff in the amount of $3.65 per month. The plaintiff, about 
June, 1932, suffered an attack of sciatic rheumatism and on or about July 20th, 
1932, settled with the defendant, received payment and executed a release for said 


illness. 


“The plaintiff will testify that, immediately after he had executed the release, 
the defendant’s agent, Mr. J. M. Begley, said, ‘I will have to put a rider on for 
rheumatism,’ and presented a paper to Mr. Rice which he signed. Mr. Rice will 
also testify that he did not receive a copy of said rider. 

“Mr. Begley will testify that he gave a copy of the rider to Mr. Rice and 
forwarded the original to the company and that he never attached a copy of said 
rider to the policy. 

“On January 30th, 1935, plaintiff had another attack of sciatic rheumatism and 
was totally disabled from that date until March 20th, 1935, and that he was partially 
disabled from March 20th, 1935 to April 4th, 1935 and that said company was prop- 
erly notified of said illness. The company refused to pay plaintiff’s claim, main- 
taining that it was relieved of liability by said endorsement. 

“It is agreed that the question to be submitted to the court is the question of 
the validity of the rider or endorsement mentioned above. 

“According to the terms of the policy, if plaintiff is entitled to recover, he is 
entitled to remuneration as follows: 

One month and twenty days at $80.00 per month $133.33 
Fifteen days at $40.00 per month .... 20,00 


$153.33 

“The policy of insurance and the endorsement are admitted as evidence herein 
and made a part hereof. 

“Respectfully submitted to the court.” 

The indorsement referred to in the statement of facts is as follows: 

“Effective July 20, 1932. Not valid unless countersigned by a duly authorized 
agent. 

“The insured under the policy to which this rider is attached, having suffered 
disability as a consequence of arthritis it is understood and mutually agreed that, 
in lieu of an increase in the premium, no liability shall attach to the Company should 
there be further disability or loss on the part of the insured, caused directly or 
indirectly, wholly or in part, by rheumatism, arthritis, lumbago, neuritis and/or 
sciatica, or any sequel of same. 

“TSigned] J. E. Rice. Insured. 


“ 


———_—__-_-——,, Witness 
“Subject otherwise to all conditions, agreements and limitations of the policy 
as written, except as herein specifically provided.” 

_ It is set out therein that the indorsement was attached to and formed a part 
of the policy No. AC507956 (plaintiff's policy) and was countersigned at Kansas 
City, Mo.. July 23, 1932, by J. M. Begley, authorized agent, and W. C. Cartinhurt, 
vice president and secretary. 

__ Paragraph 1, under the heading “Standard Provisions” of the policy, is as 
follows: “This policy includes the endorsements and attached papers, if any, and 
contains the entire contract of insurance except as it may be modified by the Com- 
pany’s classification of risks and premium rates in the event that the Insured is 
Injured * * *” 

_ The rider in question was to become effective July 20, 1932, during the period 
ed which the policy was then in force. It extended to the first day of August 
following. 

The policy was continued in force from month to month from August 1, there- 
after until on or about January 30, 1935, by the payment of the agreed premium 
of $3.65 for each month by the plaintiff to the defendant and by the defendant’s 
acceptance of such premium, when plaintiff suffered a second attack of sciatic 
theumatism which disabled him. The company refused to pay his claim, maintain- 
ing that it was relieved of liability therefor by said rider. 

; The plaintiff introduced evidence tending to show that the reasonable value 
of his attorney’s fees was $75. 

At the conclusion of the evidence, the defendant requested an instruction in the 
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nature of a demurrer to the case as made by the plaintiff, which instruction was 
refused. 
Opinion. 

The defendant (appellant herein), upon this appeal, makes the following assign- 
ment of errors: 

“I. The trial court erred in not sustaining and in refusing to give defendant's 
demurrer to the evidence offered and requested at the close of the entire case for 
the reason that the rider which plaintiff admitted he signed was a complete bar 
to plaintiff's action. 

“II. The trial court erred in assessing defendant with penalties and attorney's 
fees for vexatious delay for the reason that the case turned on a disputed question 
of law upon which lawyers might honestly differ and because there was no evi- 
dence to support a finding of vexatious delay. 

“III. The trial court erred in overruling the appellant’s motion for new trial.” 

1. The first point made by defendant is under its assignment of error No. I and 
is to the effect that the court erred in refusing to give its demurrer to the evidence 
requested at the close of the entire case. 

In support of its assignment of error and point made thereunder, the defendant 
urges that the rider in question is a complete bar to the plaintiff’s action, by reason 
of which it was entitled to its requested instruction in question sustaining a demur- 
rer and that the court committed error in refusing it. 

That this contention is well made seems apparent, provided such rider was 
valid as such and was based upon a sufficient consideration. It is, however, con- 
tended by the plaintiff that such rider was not valid and that it formed no part 
that it is valid notwithstanding it may not have been actually attached to or endorsed 
thereon; and the plaintiff cites paragraph 1 under the heading “Standard Pro- 
visions” in said policy to support such contention. 

The plaintiff contends further that, even if it had been attached to said policy 
and had formed a part thereof, it was nevertheless without any consideration, by 
reason of which it was invalid and it in no manner affected the policy as originally 
issued and as continued from month to month thereafter, up to and including the 
date of the second attack of sciatic rheumatism suffered by him, which disabled 
him and gave rise to the claim for the disability benefits for which he now sues. 

It is insisted by the defendant that the rider was based on a valid consideration; 
that it is valid notwithstanding it may not have been actually attached to or endorsed 
on the policy; that the plaintiff admits that he executed it and had full knowledge 
of its contents and knew that it was intended thereby that the company should be 
relieved of. liability for any disability thereafter resulting from future attacks of 
rheumatism and agreed thereto; that, with such knowledge, he renewed and con- 
tinued the policy from month to month thereafter for approximately thirty months 
and never, at any time, made any objection to the rider: and that he is therefore 
estopped to deny the validity of said rider. 

[1] It is true that provision 1 under the heading “Standard Provisions” of the 
policy in effect says that the policy itself, together with all indorsements thereon or 
papers attached thereto, shall be and shall constitute the contract of insurance. 
However, the rider itself, upon its face, states that it is attached to the policy. 
Such statement was therein when the plaintiff executed it. He must have agreed 
to such statement and must have agreed that it be considered as attached. It hav- 
ing thus been so considered and treated by the parties, it must be so treated and 
considered by us. 

2. The rider recites upon: its face that it was executed by the defendant in lieu 
of an increase in the premium on the policy. However, it does not appear from 
anything in the policy that the defendant reserved the right under any circumstances 
to increase the premium thereon. Upon the other hand, it agreed therein that the 
policy might be continued from month to month after the expiration of the first 
month on the same stated premium as that required for the first month, provided 
only that the defendant should accept the same. 


It is contended, however, by the defendant that, it having reserved the right 
to cancel the policy at any time by written notice to the insured and the repayment 
of all unearned premiums, it necessarily follows therefrom that it reserved the 
right to increase the premium inasmuch as, in the event of a refusal by the plaintiff 
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to pay an increased premium when demanded, it could immediately cancel the 
policy and put it to an end. 

[2] It does not necessarily follow in our opinion, that, because the defendant 
might at any time have canceled the policy and put it to an end, it therefore had the 
right, under the terms of the policy, to demand an increased premium of the plain- 
tiff in order that it be not canceled but kept in force. The policy, as noted in, 
itself provided that thé policy might be continued from time to time upon the pay- 
ment of the same premium as that originally mentioned therein, provided only that 
the defendant accept the same. That defendant could have demanded an increased 
premium in lieu of canceling the policy is true, but there is no warrant for so doing 
found in the policy. It cannot therefore be said that the failure to demand or 
exact and to receive an increased premium was any consideration for the execution 
of the rider or one which inured to the plaintiff. It had the right at the expiration 
of any thirty-day period to refuse to accept the regular monthly premium stated 
therein and to put the policy to an end; but it had no right under the terms of the 
policy to demand an increased premium in order that it might be continued. 

3. The defendant urges further that, having agreed to the rider thereon instead 
of canceling the policy as it had a right to do, it suffered a detriment which is a 
sufficient consideration for such rider. 

[3] It is true that, in instances where there is a detrimen{ to the promisee, a 
consideration is held to exist the same as where there is a benefit to the promisor. 
Thompson v. McCune, 333 Mo. 758, 63 S.W.(2d) 41. 


[4] However, there is here no detriment to the promisee which is apparent and 
no consideration to the plaintiff by way of reduction of the premium or otherwise. 
The defendant had the same right to cancel the policy immediately upon the execu- 
tion of the rider as it had before. There was therefore to it no detriment in agree- 
ing to the rider. It cannot be said either that the defendant waived an increase of 
premium in consenting to the rider or that it waived its right of immediate can- 
cellation of the policy. Nor can it be said that the plaintiff was relieved of any 
danger of the immediate cancellation of his policy by reason of the fact that the 
rider was executed and purported to be attached thereto. Neither can it be said 
that he was relieved of the necessity of paying an increased premium on his pol- 
icy, for no right existed in the defendant to exact from him an increased premium 
under the terms of the policy. 

4. It is contended further by the defendant that, the plaintiff’s policy having 
terminated on August 1, 1932, after the execution of the rider, the plaintiff 
thereafter renewed it from month to month, thereby entering into new contracts 
with the defendant of which the rider was an integral part, and that, since the 
policy when renewed was subject to the rider, the rider became a part of the 
renewed contract and furnished a complete bar to the plaintiff’s action, regardless 
of the fact that it was not originally based on a valid consideration. 


[5] We cannot agree to such contention. While the renewal of an insurance 
policy constitutes a separate and distinct contract for the period of time covered 
by the renewal, it is nevertheless a contract with the same terms and conditions 
as those contained in the policy which is renewed. Ejicks v. Fidelity & Casualty Co. 
of New York, 300 Mo. 279, 253 S.W. 1029; Commercial Bank v. American Bond- 
ing Co., 194 Mo.App. 224, 187 S.W. 99; Long Brothers Grocery Co. v. United 
States Fidelity & Guaranty Co., 130 Mo.App. 421, 110 S.W. 29; Grand Lodge of 
United Brothers of Friendship and Sisters of Mysterious Ten v. Massachusetts 
Bonding & Insurance Co., 324 Mo, 938, 25 S.W.(2d) 783. 


[6] The policy renewed from time to time was the original policy issued, 
covering the period from June 1, 1928, to July 1, 1928, except as the provisions 
thereof had been modified, it at all, by the provisions of the rider in question. 
This policy contained the provision that it could be continued for one or mo 
consecutive periods of one calendar month each by the payment to the company 
and the acceptance by the company of a renewal premium of $3.65 for each period 
of one month. The rider itself recites that it is subject otherwise to all condi- 
tions, agreements, and limitations of the policy as written except as in itself 
is specifically provided. It is true that those who make a contract may unmake 
it or substitute another, either wholly or partially inconsistent; but the validity of 
the substituted contract must be determined, like that of any other, in the light of 
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the situation existing at the hour of its making. If valid, then it will supersede 
or modify the first to the extent that the two will be unable to stand together. 
Lieberman v. Templar Motor Co., 236 N.Y. 139, 140 N.E. 222, 29 A.L.R. 1089. 

[7] Applying the rule thus stated, the rider in question was at the time that 
it was executed void for the reason that no consideration at such time existed 
therefor; and, being inconsistent with and repugnant to the provisions of the orig- 
inal policy, it cannot stand. The original policy as continued from month to 
month or as renewed from month to month was unaffected by such rider. 

It therefore follows that the defendant’s requested instruction in the nature 
of a demurrer was properly ruled and denied by the trial court. 

5. The defendant next contends that the court erred in assessing it with pen- 
alties and attorney’s fees for vexatious delay and, in support of such contention, 
urges, first, that the case turned on a disputed question of law on which lawyers 
might honestly differ, and, second, that there was no evidence to support a finding 
of vexatious delay. 

[8] As to the defendant's contention that the case turned on a disputed ques- 
tion of law upon which lawyers may honestly differ, it has been held that, where 
the legal question raised by a plaintiff's petition is such that lawyers well may 
differ honestly and reasonably thereon, it is error to submit a question of vexatious 
delay. .Statd ex rel. Gott v. Fidelity & Deposit Co. of Baltimore, Md., 317 Mo. 
1078, 298 S.W. 83; Aufrichtig v. Columbia Nat. Life Ins. Co., 298 Mo. 1, 249 
S.W. 912; Porter v. Equitable Life Assur. Soc. of United States (Mo.App.) 71 
S.W.(2d) 766. 

[9] However, the legal question here presented as to the validity of a rider 
to be attached to the policy in question is one to be determined by the application 
of principals of general law long established, about which there can be no reasonable 
grounds for difference. The general law has long been that there must be a mutual 
consideration for a contract between two parties. 

As to the defendant’s contention that there was no evidence to support the 
finding of vexatious delay, it is true that there is no evidence in the record, aside 
from the testimony of an attorney relating to the reasonable value of an attorney's 
fee, the policy sued upon, and the rider in question, other than the agreed state- 
ment of facts. 

[10] It has been several times held that a vexatious refusal to pay an insur- 
ance loss is not to he deduced from the mere fact that, upon suit, the verdict is 
adverse to the defendant. Keller v. Home Life Ins. Co., 198 Mo. 440, 95 S.W. 903; 
Patterson v. American Ins. Co. of Newark, N.J., 174 Mo.App. 37, 160 S.W. 59, 62; 
Non-Royalty Shoe Co. v. Phoenix Assurance Co., Limited, of London, England, 
277 Mo. 399, 210 S.W. 37; St. Clair v. Washington Fidelity Nat. Ins. Co. (Mo: 
App.) 89 S.W.(2d) 85. 

({11] However, in Brown v. Railway Passenger Assurance Co., 45 Mo. 221, 
loc. cit. 227, and Keller v. Home Life Insurance Company, supra, it is said tha. 
the whole question of vexatious delay is a matter of fact to be determined b 
the jury. It must make up its verdict dn this issue by a general survey of all 
of the facts and circumstances in the case; and, if upon a full consideration it 
concludes that the refusal was unjustified and vexatious, the law authorizes it 
to assess the damages. 

In Patterson v. American Insurance Co. of Newark, N. J., supra, 174 Mo.App. 
37, loc. cit. 44, 160 S.W. 59, 62, it is said: “And while affirmative proof is not 
required to show vexatious refusal, yet the penalty should not be inflicted unless 
the evidence and circumstances show that such refusal was willful and without 
reasonable cause as the facts appeared to a reasonable and prudent man before 
the trial; and merely because the judgment, after trial, is adverse to defendant's 
contention is no reason for inflicting the penalty.” s 

In Coscarella v. Metropolitan Life Insurance Co., 175 Mo.App. 130, loc. cit. 
140, 157 S.W. 873, 876, it is said: “It is true there is no direct and positive evidence 
to the effect that the delay in payment was vexatious; but such evidence—that Is, 
positive and direct evidence—is not required.” It is there further said that the 
jury, in determining vexatious delay, may take into consideration the validity of 
the plaintiff's claim and the fact that it became necessary to institute a suit to 
collect it; that the fact that the defendant declined to pay wihout litigation is of 
itself evidence tending to show the delay thereabout to be vexatious; and that 
such is the established rule of decision. Keller v. Home Life Ins. Co., supra; 
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Cox v. Kansas City Life Ins. Co., 154 Mo.App. 464, 135 S.W. 1013; Williams v. 
St. Louis Life Insurance Co., 189 Mo. 70, 87 S.W. 499. 

Such being true, it cannot be said that there is no evidence to support t' 
finding of vexatious delay. The defendant’s second assignment of error must 
therefore be ruled against it. 

[12] 6. The defendant’s third assignment of error relating to the overruling 
of its motion for a new trial is too general and indefinite to present anything for 
review. It fails to state in what particular the court erred in overruling its motion 
or for what reason or reasons it erred. 

Upon the whole record, the judgment of the trial court is to be affirmed. It 
is accordingly so ordered. 

All concur. 


PRICE v. MARYLAND CASUALTY CO. 
Supreme Court, Niagara County. March 27, 1937. 
294 New York Supplement 448. 
4. CONTRACT OF INDEMNITY. 
Accident policy is not “indemnity contract,” but is contract of investment only, 
notwithstanding that such policy is often spoken of as indemnity contract. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
Action by Andrew V. Price against the Maryland Casualty Company. 
Judgment for the plaintiff. 
George A. Orr, of Niagara Falls, for plaintiff. 
James F. Kelly, of Buffalo, for defendant. 
Harry L. Taytor, Official Referee. 5 


On September 10, 1932, plaintiff held a liability insurance policy issued by 
defendant in which defendant agreed “ * * * to pay on behalf of Assured all 
sums which Assured should become obligated to pay by reason of the liability 
imposed upon him by law for damages because of bodily injury, including death 
at any time resulting therefrom, sustained by any person or persons, caused by 
accident within one (1) year from the date of said policy, and arising out of 
the ownership, maintenance or use within the limits of the United States and the 
Dominion of Canada,” of a certain automobile described in said policy. 

[1] Walter L. Parkhill was killed while riding as a passenger in plaintiff’s 
automobile. The administrator of the estate of Walter L. Parkhill in an action 
against this plaintiff recovered a judgment of $5,193.09 against him. The plaintiff 
in that action was acting under letters of administration limiting the admin- 
istrator “to the prosecution thereof (said action) and you are hereby restrained 
from settling said cause of action or enforcing any judgment recovered thereon 
until the further order of the Surrogate upon additional further satisfactory secur- 
ity.” Later defendant’s representative filed as a satisfaction of the judgment an 
instrument executed by the attorney for the limited administrator. This document 
had been executed without giving any additional security or obtaining the consent 
of the surrogate. No citation of authority is required for the statement that 
such instrument was not adequate for the purpose. The limited administrator 
was not empowered to satisfy the judgment. An administrator of the estate of 
Walter L. Parkhill with full powers has now been appointed and the judgment 
has not been paid to such administrator. Plaintiff has brought this action in 
equity to compel defendant to do such acts as will result in a satisfaction of the 
judgment against him and will remove the record of the judgment as a cloud upon 
the title to any real property owned by plaintiff. 


[2, 3] Defendant advances two defenses: (1) That, by means of a certain 
contract executed by this plaintiff, the defendant, and the full administrator of 
the Parkhill estate, defendant has been “led to believe” that the present action 
would be discontinued; (2) that Price did not co-operate with defendant in the 
trial of the action of the administrator of Parkhill against the casualty company. 
The parties have presented their proofs to me. The first stated defense requires 
no comment. It was not at all substantiated. As to the second defense, the 
casualty company, through its attorney, who appears for it in this action, conducted 
Price’s defense in the primary action through to judgment and brought about the 
execution, delivery, and filing of the so-called satisfaction piece hereinbefore men- 
tioned without making any » sa of non-cooperation. If the defendant has not 
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waived all right to now claim non-co-operation of plaintiff, it has failed to estab- 
lish non-co-operation before me. 

[4, 5] Defendant’s insurance contract with plaintiff Price is not one of pure 
indemnity, not one whereunder plaintiff must pay the judgment before he becomes 
more than nominally damaged. Every accident insurance policy is not an indemnity 
contract—although such contracts and other insurance contracts are often spoken 
of as “indemnity contracts’”—but, like a life insurance policy, an accident insurance 
policy is a contract of investment only (Suttles v. Railway Mail Association, 156 
App.Div. 435, 141 N.Y.S. 1024) unless by its language it is clearly intended to be 
a contract of indemnification. In the policy under consideration the casualty com- 
pany did not merely agree to indemnify in the sense of reimbursing the assured 
for money actually lost and expended. It did more. The contract is to “pay all 
sums which insured should become obligated to pay,” and adequate relief cannot 
be obtained by Price unless—without the trouble and expense of paying the judg- 
ment himself and then seeking in an action at law to compel defendant to pay 
him—Price can go into a court of equity and require defendant to pay the estate 
of Walter L. Parkhill and then clear the records of the judgment against Price. 
The principles involved and the appropriateness of the remedy here invoked by 
plaintiff are fully treated in the opinion in Roberts v. Keene, 74 Misc, 238, 133 
N.Y.S. 1091. I deem further discussion and the citation of further authority 
unnecessary, since I regard that decision as determinative in favor of plaintiff 
of the instant issue as to remedy. 

Judgment should be awarded to plaintiff against defendant for the relief 
demanded, with costs. Prepare findings. 


MID-CONTINENT LIFE INS. CO. v. BEAN. No. 24867 
Supreme Court of Oklahoma. Jan. 19, 1937. 
Rehearing Denied March 16, 1937. 
65 Pacific Reporter (2d) 1018. 
3. TOTAL DISABILITY. 

“Total disability,” within accident policy, does not mean absolute physical 
inability to transact any kind of business pertaining to insured’s occupation, but 
exists though insured may be able to perform a few occasional or trivial acts 
relating to her occupation, if insured is unable to do any substantial portion 
of her work. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Syllabus by the Court. 

1. “Total disability” under the provisions of an accident insurance policy 

does not mean absolute physical inability on the part of the insured to transact 
any kind of business pertaining to her occupation. It exists though the insured 
may be able to perform a few occasional or trivial acts relating thereto, if she 
is not able to do any substantial portion of the work connected with her 
occupation. 
« 2. If a defendant, after its demurrer to the evidence of the plaintiff has been 
overruled, does not stand upon the demurrer but puts in its evidence, it waives 
the demurrer, and, if it does not move for a directed verdict after the parties 
have finally rested, it cannot urge against an adverse verdict that the evidence 
was insufficient to establish a cause of action in favor of the plaintiff. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by Sarah C. Bean against the Mid-Continent Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Williams & Williams, of Ardmore, for defendant in error. 

Corn, Justice. ; 

On August 16, 1932, Sarah C. Bean, defendant in error, instituted this action 
in the district court of Carter county against the Mid-Continent Life Insurance 
Company, to recover certain sums alleged to be due her under the following 
provisions of “permanent total disability clause” of an insurance policy issued 
to her by said company, which in part is as follows: : 

“Section A. Permanent Total Disability. After one full annual premium 
shall have been paid upon this policy and before a default in the payment of any 
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subsequent premium, if the Insured shall furnish the Company with due proof 
that he has since such payment and before having obtained the age of sixty 
years become wholly disabled by bodily injuries or disease, not occasioned by 
military or naval service or participation in aeronautic or submarine expeditions 
or operations, and will be presumably, thereby permanently, continuously and 
wholly prevented from engaging in any occupation or employment whatsoever 
for remuneration or profit, and that such disability has then existed for not less 
than sixty days, then 

“1. Waiver of Premium—Commencing with the anniversary of the policy 
next succeeding the recepit of such proof, the Company will on each anniversary 
waive payment of the premium for the ensuing insurance year. 

“2. Life Income to Insured—Six months after receipt of such proof, the 
Company will begin to pay to the Insured a monthly income of one per cent 
of the face amount of this Policy, which income will be continued during the 
life-time and continued disability of the Insured. Interest on any indebtedness 
on this Policy shall be deducted from each monthly income payment. The 
premiums so waived, and the disability income so paid shall not be deducted 
from the amount payable at death nor shall they impair the loan or surrender 
values, if any, under this policy.” 

At the time this policy was issued, plaintiff was a strong, able-bodied house- 
wife fulfilling her daily duties, which consisted of milking the cows, working 
in the garden, doing general housework and the family washing and cooking for 
herself, husband, and five children. In 1932, when the suit was filed, she was 51 
years of age. Until about 1928 or 1929 she had successfully performed these 
duties. Gradually her health began to fail, and in 1930 she became unable to do 
any work except with her hands. To use the language of the plaintiff: “Two 
years ago I had a goiter, and I went to Dr. Hardy because I had become so 
weak. I had been just failing, I would have to fight to get my breath and 
after I would get my breakfast I would become so weak I would not be able to 
do any work and my husband would send and get help to come over home then 
and help me do the housework and to cook my breakfast. I tried to cook my 
breakfast but would give out and couldn’t continue at all when this came on.” 

Sixty days or more after she was in this condition she furnished proof to the 
defendant upon forms furnished by it, consisting of her own statement or 
affidavit and the affidavits of two physicians to the effect that she was wholly 
disabled, and that she would be presumably permanently, continuously, and 
wholly prevented from engaging in any occupation or employment whatsoever 
for remuneration or profit. 

There was no contention at the trial that the plaintiff was physically able 
to engage in any occupation or employment for remuneration or profit, except 
= statement of R. H. Amerien, claim examiner for the defendant, which is as 
ollows : 

“Q. Do you think or did you thtink in 1931, at the time you called on her 
the first time, that she could have gone out and procured then employment and 
done work necessary to earn a living wage? A. I don’t know whether she could 
work for somebody else and hold the job. I do think this, Judge, she is an artist 
with the needle. I do think she could, if it was needed, I do think she could 
make money sewing and making those things with the needle that would pay 
more than a woman doing housework. 

“Q. Have you had any experience with embroidery work, what a woman 
can earn for that purpose? A. No, except that I know that nice work brings 
fairly good prices.” 

Otherwise, the overwhelming weight of the testimony is that plaintiff was 
utterly exhausted after standing on her feet for a few minutes. 

In response to this evidence the jury found for the plaintiff. 

[1] Under assignments of error Nos. 3 and 4, counsel present error of the 
court in admitting certain alleged incompetent, irrelevant, and immaterial 
evidence and the exclusion of certain alleged competent relevant and material 
evidence. They do not attempt to point out to the court how the admission 
or exclusion of this evidence has probably resulted in a miscarriage of justice, 
as required by section 3206, O.S. 1931 (22 OklSt.Ann. § 1068). Stekoll v. 
Abraham, 90 Okl. 218, 217 P. 410. On the other hand, they siate in their brief: 
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“While the admission and rejection of the evidence on the part of each of the 
parties as above referred to might be insufficient, standing alone, to warrant a 
reversal of the judgment, but the same is prejudicial and is of materia 
importance when considered in connection with the other errors complained of 
and in the light of the want of other sufficient and substantial proof to establish 
plaintiff's cause, or to show that she was totally and permanently disabled.” 

[2] Under assignments of error Nos. 2, 6, 7, 8, and 9, counsel present 
one proposition, and that is—the court erred in submitting the cause to the 
jury, and the verdict and judgment are not supported by the evidence and the 
law, and are contrary thereto. 

This question is not properly before this court for determination. An 
examination of the record discloses that, while there was a demurrer to the 
evidence, there was no motion, nor was there a request for a directed verdict 
after the defendant introduced its evidence. 

In Local Building & Loan Ass’n v. Hudson-Houston Lumber Co., 150 Okl. 
44, 3 P.(2d) 156, this court held: “If a defendant, after its demurrer to the 
evidence of the plaintiff has been overruled, does not stand upon the demurrer 
but puts in its evidence, it waives the demurrer, and if it does not move for a 
directed verdict after the parties have finally rested, it cannot urge against an 
adverse verdict that the evidence was insufficient to establish a cause of action 
in favor of the plaintiff.” See, also, Midland Valley R. Co. v. Barnes, 162 Okl. 
44, 18 P.(2d) 1089; Stout v. Idlett, 161 Okl. 23, 16 P.(2d) 1088; Lone Star Gas 
Co. v. Parsons, 159 Okl. 52, 14 P.(2d) 369; Advance-Rumley Thresher Co. v. 
Alexander, 156 Okl. 150, 9 P.(2d) 934; Stanfield v. Lincoln, 150 Okl. 289, 1 P.(2d) 
387; Watson v. Doss, 151 Okl. 132, 3 P.(2d) 159; Seidenbach’s Inc. v. Muddiman, 
155 Okl. 61, 7 P.(2d) 471; Waggoner v. Reed, 153 Okl. 95, 4 P.(2d) 1047. 

(3] The next contention is that the trial court erred in giving instructions 
Nos. 3, 4, and 5. But the only instruction complained of in the brief is instruc- 
tion No. 4, reading as follows: “You are therefore instructed that if you find 
from a fair preponderance of the evidence that the plaintiff has, by reason of 
illness or disease, become unable to perform her usual work, or any other work for 
remuneration or profit, and that such condition is permanent, then the plaintiff 
is entitled to recover herein, although you may find that she could to some 
extent do and perform some of her usual and customary duties incident to her 
occupation and business.” 

This assignment of error is of no avail because the instruction complained 
of follows Ozark Mutual Life Ass’n v. Winchester, 116 Okl. 116, 243 P. 735, 736, 
wherein the trial court gave the following instruction which was approved by 
this court: “You are therefore instructed that, if you find from a fair prepon- 
derance of the evidence that Mrs. M. L. Winchester, the wife of the plaintiff, 
has lost the use of her foot, and is unable to attend to her usual work, b 
reason of an accident, and that such condition is permanent, then the plainti 
is entitled to recover herein, although you may find that she could to some 
extent do and perform some of her usual and customary duties incident to her 
occupation and business.” 

[4] It is complained that this instruction conflicts with instruction No. 7, 
wherein the jury is told that, if she is able to do some substantial portion of her 
work, she cannot recover. We are unable to find the conflict. In one the jury 
is told that she can recover even though she may be able to do some of her 
usual and customary duties, while in the other it is told if the duties she is 
able to perform constitute a substantial part of her duties, she cannot. 

The judgment of the trial court is affirmed. 

Osborn, C. J., Bayless, V. C. J., and Phelps, Gibson, and Hurst, JJ., concut® 

Riley, Busby, and Welch, JJ., absent. 


UNIVERSAL LIFE & ACCIDENT INS. CO. v. SANDERS. No. 2051—6836. 
Commission of Appeals of Texas, Section A. March 10, 1937. 
102 Southwestern Reporter (2d) 405. 
2. REPUDIATION. 


_ Health and accident insurer’s absolute repudiation without just excuse of 
its obligation to make monthly payments under policy entitles insured to maintain 
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action at once for entire breach, and to recover in one suit present value of all 
insured would have received if contract had been performed. 

(For other cases, see Insurance, Dec. Dig, § 237.) 

3. ANTICIPATORY BREACH. 

Mere denial by insurer of liability under health and accident policy or claim 
of defenses under its terms, as distinguished from absolute repudiation without 
just excuse of its obligation to make monthly payments, does not entitle insured to 
damages for anticipatory breach, 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. ANTICIPATORY BREACH. 

In action on health and accident policy by totally and permanently paralyzed 
insured for recovery in lump sum of value of future payments, mortality tables 
which shed no light on question of how long insured would be totally disabled held 
not admissible. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. ANTICIPATORY BREACH. 

Petition on health and accident policy to recover in lump sum value of future 
payments to accrue thereunder, alleging that insured was totally and permanently 
paralyzed, held not demurrable because setting out life expectancy of insured 
according to mortality table since insured was not required to plead her evidence 
and allegation as to mortality table was surplusage. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Suit by Bell Sanders against the Universal Life & Accident Insurance Com- 
pany. Judgment of the district court in favor of defendant was reversed and the 
cause remanded by the Court of Civil Appeals [74 S.W.(2d) 301], and defendan: 
bring error. 

Judgment of the Court of Civil Appeals affirmed. 

Storey, Sanders & Sherrill, R. G. Storey, and H. B. Sanders, all of Dallas. 
for plaintiff in error. 1 Rivet 
B. Ray Smith and Smith & Smith, all of Dallas, for defendant in error. 

Handley & Shaeffer, of Dallas, as amicus curiz. 

HIcKMAN, Commissioner. re 

Plaintiff in error will be called defendant, and defendant in error plaintiff, 
in accordance with their respective designations in the trial court. A general 
demurrer to plaintiff's petition was sustained by the trial judge and, upon her 
refusal further to amend, the case was dismissed. The Court of Civil Appeals 
reversed that judgment and remanded the cause for trial on its merits. 74 
S.W.(2d) 301. A rather full statement of the allegations of the petition is made 
by the Court of Civil Appeals. For the purposes of this opinion that statement 
may be condensed as follows: 


In March, 1928, defendant issued to plaintiff a policy of health and accident 
insurance wherein it bound itself to pay the plaintiff a stipulated sum per week 
for sickness resulting in total disability. While such policy was in force and effect, 
plaintiff alleges that she became totally and permanently paralyzed. She instituted 
this suit to recover for payments alleged to have accrued and for the value, as of 
the date of the trial, of all future installments to mature during her life expectancy, 
which expectancy was alleged to be 27 years from and after January 23, 1933, 
based upon the American Experience Table of Mortality. It is not contended that 
the allegations of the petition are insufficient to state a cause of action for pay- 
ments matured at the time of trial, but it appears that the amount thereof is not 
within the jurisdiction of the district court, and, if the petition states no cause 
of action for recovery in a lump sum of the value of future payments, the demur- 
rer was properly sustained. There is therefore presented for decision the question 
of the sufficiency of the petition to state a cause of action for damages for anticipa- 
tory breach of the contract of insurance. 

[1, 2] In the case of Pollack v. Pollack, 39 $.W.(2d) 853, 855, Id., 46 S.W.(2d) 
292, 295, this court announced the rule that when a party who is obligated by 
contract to make monthly payments of money to another absolutely repudiates 
the obligation without just excuse, the obligee is “entitled to maintain his action 
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in damages at once for the entire breach, and is entitled in one suit to receive in 
damages the present value of all that he would have received if the contract had 
been performed, and he is not compelled to resort to repeated suits to recover 
the monthly payments.” The Court of Civil Appeals correctly held that those 
opinions rule this case. There are no substantial grounds of distinctions between 
the contract there considered and the one here under review. 

Defendant argues that the rule announced in the Pollack Case should not be 
made applicable to health and accident insurance policies, its position being that 
such policies may be distinguished from the contract considered in that case on 
several grounds. In the first place, it is pointed out that the contract under 
consideration in the Pollack Case was not a money contract, pure and simple, 
whereas health and accident insurance policies are money contracts, pure and 
simple. This contention is answered by the following language taken from the 
opinion in the Pollack Case on motion for rehearing: “ * * * and we are further 
of the opinion that no distinction should be made between contracts to pay money, 
pure and simple, and other such contracts.” 

Another claimed ground of distinction is that the contract considered in 
the Pollack Case was a bilateral and executory one, while that in the instant case 
is purely unilateral in the sense that, upon a repudiation by the insurer, there 
remains no obligation to be performed by the insured. This contention is likewise 
disposed of in the opinion on rehearing in the Pollack Case. It was there held 
that the rule of anticipatory breach is applicable to contracts fully performed by 
one party and executory on the part of the other. It is written in that opinion 
that: “The doctrine which excepts contracts fully performed by one side from 
the general rule is purely arbitrary, and without foundation in any logical reason.” 
The opinion reflects that the court took notice of contrary holdings in other jur- 
isdictions. In fact, it was stated in that opinion that the great weight of author- 
ity, both in. America and in England, is to the effect that the doctrine of anticipa- 
tory breach applies only to contracts still to be performed, in whole or in part, 
by both sides, but this court rejected the reasons supporting that conclusion as 
being unsound. We must therefore regard it as being settled in this jurisdiction 
that the distinctions relied upon by defendant are not recognized. 

It is further argued that in the Pollack Case it was alleged and proved that 
the obligor had absolutely repudiated his obligation without just cause, whereas 
there are not comparable allegations in the petition in the instant case. The allega- 
tions of the petition in this regard are not altogether satisfactory. Some of them 
would indicate that the defendant breached, but did not repudiate, its contract. 
However, when tested by a general demurrer only, it cannot be said that they do 
not charge ‘that defendant completely and absolutely repudiated its obligation 
without excuse. If it did so, no reason is perceived why the rule announced in 
the Pollack Case should not be applicable in the instant case. 

[3] It is not to be understood that we are extending the doctrine of anticipa- 
tory breach so as to make it applicable to cases where the insurer merely denies 
liability or claims defenses under the terms of the policy. The Pollack opinions 
limit its application to cases in which the obligor absolutely repudiates the obliga- 
tion without just excuse. As stated in Mobley v. New York Life Insurance Co., 
295 U.S. 632, 55 S.Ct. 876, 878, 79 L.Ed. 1621, 99 A.L.R. 1166: “Mere refusal, 
upon mistake or misunderstanding as to matters of fact or upon an erroneous 
construction of the disability clause, to pay a monthly benefit when due is 
sufficient to constitute a breach of that provision, but it does not amount to a 
renunciation or repudiation of the policy. Daley v. People’s Bldg. & Sav. Ass’n, 
178 Mass. 13, 18, 59 N.E. 452.” 

Defendant relies in part upon American National Insurance Co. v. Briggs 
(Tex.Civ.App.) 70 S.W.(2d) 491, in which application for writ of error was 
dismissed for want of jurisdiction. We have not the record in that case before 
us and cannot therefore know why the application was dismissed, but the action 
of this court in dismissing same should not be regarded as a holding that the 
rule announced in the Pollack Case cannot be made applicable to policies of health 
and accident insurance. 


[4, 5] As pointed out above, plaintiff's petition alleges that she is totally 
and permanently paralyzed, and that, according to the American Experience Table 
of Mortality, she had a life expectancy of 27 years at the date when total disability 
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developed. The contention is presented that, under the allegation of total and 
permanent paralysis, these tables are not admissible in evidence, and that therefore 
the petition is wholly insufficient to allege any damages recoverable in law. 
We agree with the contention that mortality tables will be of no aid to the jury 
in the trial of this case. The issue is: How long will plaintiff be totally disabled? 
Mortality tables, whether based upon persons in good health, as a few of the 
authorities state, or upon the general population, as the majority state, could not 
possibly shed any light upon the question of how long plaintiff will be totally 
disabled. Generally such tables are admissible in evidence, not as conclusive proof, 
but as some evidence of life expectancy, and the party offering them is not 
required to show, as a condition precedent to their admission, that the person whose 
life expectancy is sought to be established is an insurable risk. 10 R.C.L. 1166; 
22 C.J. 927. But plaintiff has alleged that she is totally and permanently paralyzed, 
and on the issue of how long she will remain in that condition, mortality tables 
7 aa speak. They should not therefore be admitted in evidence upon the trial 
of this case. 

[6, 7] It does not follow that plaintiff’s petition is demurrable. Its ref- 
erence to mortality tables neither adds thereto nor detracts therefrom. She was 
not required to plead her evidence, and that portion of her pleading is therefore 
surplusage. The pleading of evidence does not have the effect of limiting the 
evidence upon the trial to that pleaded. 

It is our conclusion that the Court of Civil Appeals correctly held that plain- 
tiff’s petition was not subject to a general demurrer, and its judgment reversing 
and remanding the cause is accordingly affirmed. 

Opinion adopted by the Supreme Court. 


METROPOLITAN LIFE INS. CO. v. WILSON. No. 3046. 
Court of Civil Appeals of Texas. Beaumont. Feb. 23, 1937. 


102 Southwestern Reporter (2d) 454. 
1. BURDEN OF PROOF. 


Where policy excepts certain risks from its coverage, burden is on claimant 
to plead and to prove that his cause of action did not fall within such exceptions. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. EXCEPTION. = 

Group policy insuring employees of refining company against disabilities 
from sicknesses or injuries preventing employees from performing their occu- 
pations, subject to limitation that insurance did not cover injuries arising out 
of or in course of any employment for wage or profit, was not contradictory 
or ambiguous, and would not be construed as excepting only injuries sustained 
while in employ of any other employer than refining company. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. CONSTRUCTION. ae 
_. Where provisions of group policy insuring against disability from sickness or 
injury were plain, there was no room for application of rules of construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. AMBIGUITY. 

Rules that policy provisions are to be construed most favorably to insured 
and against insurer are applied only where there is doubt and can never be used 
to change meaning of that which parties have plainly stated so as to make a 
different contract than the parties themselves made. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. LIMITATIONS. ; 

Except where prohibited by law, parties to insurance contract have same 
freedom of contract as parties entering into any other form of agreement, and 
can contract as to extent and limitations of coverage with same freedom that 
they may contract for payment of premiums or any other provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

6. EXCEPTION. f , : a : 

Provision excepting disabilities resulting from injuries arising out of or in 
course of any employment for wage or profit, from coverage of group policy, 
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was valid, precluding insured’s recovery for injury sustained in course of his 
employment. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from een Coty Court; Clarence Samford, Judge. 

Action by Buford Wilson against the Metropolitan Life Insurance Company. 
From the judgment, the defendant appeals. 

Reversed and rendered. 

Vinson, Elkins, Weems & Francis, of Houston, for appellant. 

Sanders & McLeroy, of Center, for appellee. 

Comps, Justice. 

The appellee, Buford Wilson, will be referred to as plaintiff and the appellant 
as the insurance company. 

Plaintiff brought this suit to recover disability insurance for thirteen weeks 
of disability at the rate of $20 per week. The insurance company issued its 
group policy No. 5266-GH to the Lion Oil Refining Company, insuring the 
employees of said company against disability resulting from sickness or injury, 
subject to certain limitations. As an employee of the Lion Oil Refining Com- 
pany, plaintiff was insured under said group policy, and a certificate of insurance 
was duly issued to him. Prior to September 15, 1929, the plaintiff was working 
as a tool pusher for the Lion Oil Refining Company on a drilling rig near 
Jackson, Miss. When drilling ceased and the rig was removed to Smackover, 
Ark., he was given a three days’ vacation. While on the vacation the super- 
intendent of the Lion Oil Refining Company called him by phone and directed 
him to go to Jackson, Miss., and go to work on a well being drilled by the 
Home Oil Producing Company, which company, it seems, was a subsidiary of 
the Lion Oil Refining Company. There seems to be some dispute in the evi- 
dence as to which of said companies he was employed by at the time of his 
injury, but we think the point is immaterial. 

On the 3lst of October, 1929, while working on the drilling rig under the 
employment above mentioned, he sustained a broken leg and suffered thirteen 
weeks of total disability. He made due claim for workmen’s compensation 
insurance and received payments. He also gave notice and claim to the insur- 
ance company under the group policy above mentioned and payment was refused 
on the ground that the disability did not arise from causes insured against 
under the policy, and this suit followed. 

The controlling question involved here is the validity of an exception occurring 
in the group policy and in the certificate of insurance issued to the plaintiff. The 
general insuring clause of the group policy was as follows: “Upon receipt at its 
Home Office in New York City of due notice and proof that any such employees 
have become, while insured thereunder, wholly and continuously disabled and 
prevented from performing any and every duty of his or her occupation by sick- 
ness contracted or injury sustained, subject to the limitations in Section Five on 
Page Two hereof, The Company hereby promises to pay to such incapacitated 
employee the weekly indemnity provided in the Formula. * * * ” 

Section 5 on page 2 of the policy reads as follows: 

“5, Limitations : 

“(a) This insurance does not cover injuries arising out of, or in the course 
of, any employment for wage or profit.” 

On the face of the certificate issued to Wilson is found the following: “Cer- 
tain limitations in said Group Health Policy which apply to the insurance evidenced 
by this certificate are described on the last page hereof.” 

On the last page of the certificate is found the following: “Limitations. 1. 
The insurance undér the said Group Health Policy does not cover any period of 
disablement due to injuries arising out of, or in the course of, any employment 
for wage or profit.” 

The plaintiff did not plead that his claim was not within the excepting clause. 

Opinion. 

[1] It has been settled by our courts that, where an insurance policy excepts 
certain risks from its coverage, the burden is upon the claimant to plead and to 
prove that his cause of action did not fall within such exceptions. Travelers Ins. 
Co. v. Harris (Tex.Com.App.), 212 S.W. 933 (opinion adopted by Supreme 
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Court). See, also, Amicable Life Ins. Co. v. O’Reilly (Tex.Civ.App.) 97 S.W.(2d) 
246; and authorities cited. Here the plaintiff not only failed to plead that his 
cause of action did not fall within the exception, but on the contrary his pleading 
and proof show that his claim is for “a period of disablement due to injuries aris- 
ing out of * * * employment for wage or profit”—a risk specially excepted by 
the terms of the policy. 

As we view the plaintiff’s brief, it is conceded that the general rule is as 
above stated, but it is insisted that the excepting clause involved in this case is 
contradjctory to the controlling provision of the general insuring clause and also 
that it creates an ambiguity, in that it is susceptible to the construction that such 
exception was intended to except from the risk covered by the general insuring 
clause such injuries only as might be sustained while in the employ of any other 
employer than the Lion Oil Refining Company, and so it is urged that the exception 
was void and it was not necessary for the plaintiff to negative it. 

{2] As we view it, the excepting clause does not contradict any provision of 
the policy, nor is it in any respect ambiguous or uncertain. The insuring clause 
of the master policy provides specifically that the coverage is “subject to the limita- 
tions in Section 5 on page 2 hereof,” and the excepting clause thus specifically 
referred to excepts in plain language injuries arising out of “any employment for 
wage or profit.” We discover no language in the policy anywhere which raises 
an inference that “any employment for wage or profit,” as used in the exception, 
is not intended to include employment by the Lion Oil Refining Company, or that 
said words are to be construed as having any meaning other than their plain 
import. The exception was carried forward in the certificate issued to the plaintiff 
in as plain terms as they were carried in the master policy. 

It is true that the coverage of the policy is limited to employees of the Lion 
Oil Kefining Company during their employment, and that the exception does except 
out of the coverage disabilities resulting from injuries arising in the course of the 
employment. But this does not have the effect of granting the plaintiff, as an 
employee of the Lion Oil Refining Company, insurance by one clause and then 
excepting it out by another. It is obvious that one may be an employee of 
another continuously over a long period of time and yet be engaged in his employ- 
ment, that is, working at his job, only a comparatively small part of the time. 
Many injuries and disabilities occur to employees which do not arise out of the 
employment. Apparently the insurance policy here involved was intended to sup- 
plement the workmen’s compensation insurance by providing coverage for incapac- 
ities resulting from causes other than the employment and which, therefore, would 
not be covered by workmen’s compensation insurance. This is indicated by the 
fact that it covers disabilities resulting from illness, thus providing compensation 
for what is clearly a nonoccupational disability. 

[3-5] So it seems to us, as we have above stated, that the policy provisions 
are plain and unambiguous. The policy provisions in question being plain, there is 
no room for the application of rules of construction. Such rules, for instance, as 
the rule that policy provisions are to be construed most favorably to the insured 
and against the insurer, are applied only where there is doubt or uncertainty. They 
can never be used to change the meaning of that which the parties have plainly 
stated so as to make a different contract than the parties themselves made. Except 
where prohibited by law, parties to an insurance contract have the same freedom 
of contract as parties entering into any other form of agreement. They may con- 
tract as to the extent and the limitations of the coverage with the same freedom 
that they may contract for the payment of the premiums or any other provisions 
of the policy. Here the parties contracted for insurance coverage for disabilities 
resulting from nonoccupational causes. This they had the right to do, and the 
courts cannot add additional liabilities by reading into the contract provisions which 
the parties did not put there. 

[6] It follows from what we have said that the excepting clause in the policy 
sued upon was valid and that the claim here sued upon falls clearly within such 
exception. The judgment of the trial court is reversed, and judgment here rendered 
for the appellant. 


Reversed and rendered. 





248 The Insurance Law Journal, Vol. 89 [July, 1937 


FIRE 


LIVERPOOL & LONDON & GLOBE INS. CO. v. FEDERAL LAND BANK 
OF NEW ORLEANS et al. 8 Div. 755. 
Supreme Court of Alabama. March 11, 1937. 


173 Southern Reporter 91. 
2. SUBROGATION. 

Insurer on fire policy cannot maintain an original bill to be subrogated to 
mortgage security on loss being sustained until after payment of amount of loss 
to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

4. SUBROGATION. 

In interpleader suit wherein mortgagee sought recovery from insurer on 
fire policy under mortgagee clause and insurer denied liability but, in the alter- 
native, claimed right to be subrogated to mortgage security, insurer held entitled 
to a determination of its right to subrogation, notwithstanding it had not offered 
to. pay mortgage, where prayer for subrogation was predicated upon condition 
that such payment would first be made (Code 1923, §§ 6526, 6550). 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. SUBROGATION. 

Under mortgagee clause of fire policy providing for subrogation to extent that 
payment was made and authorizing insurer, at its election, to pay entire debt and 
have an assignment of mortgage, insurer held entitled to subrogation to mortgage, 
notwithstanding whole mortgage debt was not first paid. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from Circuit Court, Lawrence County; A. A. Griffith, Judge. 

Bill of interpleader by the Commonwealth Insurance Company of New York 
against the Liverpool & London & Globe Insurance Company, the Federal Land 
Bank of New Orleans, and others, to which the Federal Land Bank filed an 
answer and cross-bill claiming the benefit of an equitable claim on the amount of 
a judgment against complainant and also seeking to have judgment against the 
Liverpool & London & Globe Insurance Company which in turn filed its answer 
and cross-bill against respondent Federal Land Bank and others. From a decree 
sustaining a demurrer by the Federal Land Bank to the cross-bill, cross-complainant 
Liverpool & London & Globe Insurance Company appeals. 

Reversed and remanded. 

F. W. Davies and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellant. 

Chas. H. Eyster and Philip Shanks, Jr., both of Decatur, for appellees. 

Foster, Justice. 

This suit was begun as an interpleader in equity by Commonwealth Insurance 
Company against W. R. Terry, Federal Land Bank and Liverpool & London & 
Globe Insurance Company, and others not necessary here to mention. Its equity and 
some equitable rights were declared on a former appeal. Commonwealth Ins. Co. 
v. Terry, 230 Ala. 125, 159 So. 822. 

In so far as this appeal is concerned, it is only necessary to say that it affects 
claims between the Liverpool & London & Globe Insurance Company and the 
Federal Land Bank, primarily, and Terry and the others secondarily. 

Briefly stated, it appears from the pleadings that the complainant and Liverpool 
& London & Globe Insurance Company had outstanding fire insurance policies on 
certain property belonging to Terry; the former for $500, and the latter for $2,000. 
Terry sued complainant and had a judgment at law for one-fifth of the amount 
of the loss, and also sued Liverpool & London & Globe Insurance Company, but 
failed to recover a judgment. The bill alleges that the Federal Land Bank had 
a mortgage on the property with stipulation that the mortgagor would keep the 
property insured with loss payable to the mortgagee. The Federal Land Bank 
filed an answer and cross-bill, claiming the benefit of such equitable claim on the 
amount of the judgment against complainant, and also sought to have a judgment 
against the Liverpool & London & Globe Insurance Company on its policy, without 
a proration of the loss on account of complainant's policy, but for the full amount 
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of appellant’s policy payable to it under a New York form of mortgagee clause, 
which fixes a liability without regard to whether the insured, mortgagor, has 
breached a condition of the policy. 

To that cross-bill the Liverpool & London & Globe Insurance Company filed 
answer and cross-bill. It alleged that there had been no arbitration as to the 
amount of the loss as required, but that if there is a liability it should be propor- 
tionate with the policy issued by complainant, and, further, that insured violated 
the conditions of the policy so that there is no liability to him, and, therefore, that 
if this court should hold it liable to the Federal Land Bank notwithstanding such 
breaches by the insured, and notwithstanding no arbitration has been effected, that 
it be subrogated to the mortgage security of the Federal Land Bank against insured, 
and that if the court holds that it is liable to the Federal Land Bank for the full 
amount, but is only liable to insured for a pro rata share, then that the difference 
between those sums be paid to this cross-complainant insurance company out of 
the money paid into court by the original complainant in bringing this suit, or that 
the liability of this cross-complainant to the Federal Land Bank be reduced by an 
amount not more than such difference. It then prays for a foreclosure of the 
mortgage upon the payment to the Federal Land Bank of the amount adjudged 
by this court to be due on a final hearing of this cause. 

{1] A demurrer of the Federal Land Bank to this cross-bill of Liverpool & 
London & Globe Insurance Company was sustained, and this appeal is from that 
decree. The demurrer was addressed to the cross-bill as a whole and to its various 
aspects. 

Appellee insists that it is subject to demurrer as a whole because it seeks 
inconsistent relief in some of its aspects. But the authorities relied on do not apply 
since the amendment to the Code section so as to make it read as section 6526 now 
appears. May v. Mathers (Ala.Sup.) 172 So. 907; Lambert v. Anderson, 224 Ala. 
110, 139 So. 287. 

[2-4] Appellee makes no contention against the principle which allows a sub- 
rogation under the terms of the mortgagee clause when there is no liability to the 
insured mortgagor because of some breach by him, when the company pays the loss 
to the mortgagee, Tarrant Land Co. v. Palmetto Fire Ins. Co., 220 Ala. 428, 125 
So. 807, but insists that appellant has no standing to pray for such relief until it 
shall first pay the amount to the mortgagee. 

The contention would be well supported if this were an original bill whose equity 
omen upon the assertion of that claim. A®tna Ins. Co. v. Hann, 196 Ala. 234, 

2 So. 48. 

But in this suit the Federal Land Bank has impleaded in equity the Liverpool 
& London & Globe Insurance Company in respect to a claim. Now the Insurance 
Company pleads in the alternative as it may, and says that it does not owe the 
bank, but if mistaken, then it is entitled to certain equitable relief, not prejudicial 
to the bank, because it is dependent upon the condition that and only when it shall 
pay the bank the amount adjudged to be due it by the Insurance Company. 

The so-called cross-bill of the bank is in the nature of an original complaint 
making claim under the mortgagee clause of a fire insurance policy. The cross-bill 
of the Insurance Company therefore seeks relief against one who is in the nature 
of complainant and by one who is a respondent to his complaint, and the relief 
sought is connected with or grows out of the (first cross) bill. Section 6550, Code. 
It is not within the principle disapproved in Maryland Casualty Co. v. Holmes, 230 
Ala. 332, 160 So. 768, but which has been enlarged by an act of the Special Session 
just closed; nor is it in essence a cross-bill to a cross-bill, though such is its form. 

The Insurance Company is seeking by this cross-bill a right of subrogation 
which is expressly stipulated to exist in the same contract on which the bank seeks 
to recover of it. There is no new contract or parties brought into the suit. The 
insurance company was forced into a court of equity, and, in it, may have affirma- 
tive relief by cross-bill, and so long as it seeks to adjust the respective rights of the 
parties growing out of the subject matter of that suit, and as to that subject- 
matter the court will do full and complete jusice between the parties. Emens v. 
Stephens (Ala.Sup.) 172 So. 95. The Insurance Company makes no unconditional 
offer to pay to the Federal Land Bank the amount of its policy or any other sum, 
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but the prayer for subrogation is predicated upon the condition that this shall first 
be done. We think a prayer by cross-bill of that sort is not improper so that the 
court may settle the whole controversy. 

[5] It is also insisted that there can be no subrogation unless the whole mort- 
gage debt is first paid. But the mortgagee clause under which the Federal Land 
Bank is making claim provides for such subrogation to the extent that payment 
is made, and not on condition that the entire debt is paid, although it authorizes the 
Insurance Company to pay the entire debt at its election and have an assignment of 
the mortgage. 

The foregoing discussion relates to the right to affirmative relief based on the 
allegations of paragraph A-l. Paragraph A-2 does not set up facts on which 
affirmative relief is sought, and is expressive only of its relation to insured, but not 
even as defensive to the claim of the Federal Land Bank. We are not now con- 
cerned with the controversy with insured. 

Paragraph A-3 sets up a clause in the policy providing for a proration of the 
loss among the several insurers, and avers that there was another insurer and that 
the liability of appellant does not extend to the full amount of its coverage, but 
that the Federal Land Bank claims the full amount. It is then averred that if the 
court finds that the liability extends to the full coverage by this appellant it is 
entitled to have the difference between such full amount and the pro rata amount 
paid to it out of the fund paid into court by the original complainant. Appellee 
bank does not controvert this claim upon the idea expressed in brief that the full 
amount of $2,000 in appellant’s policy will discharge its claim to the $420 on the 
basis of its alleged lien. In that event then, and upon that disclaimer of appellee, 
the question simply involves the respective rights of appellant and insured to that 
sum, not to speak of other parties to the suit and their claims. 

Except to the extent that appellant may be subrogated to the rights of fhe bank 
to share with it in its mortgage rights, which may include its equitable lien on the 
$420 fund in court along with the right to subject the land. Upon such a subroga- 
tion, the respective priorities of appellant and the bank in the foreclosure of such 
mortgage are not here considered. 

The appeal here is from a decree sustaining the demurrer of appellee, and there 
is nothing involved in it in respect to a contention between appellant and insured. 
Whether appellant is liable to the bank for the full coverage or on a pro rata 
basis depends upon a construction of the contract and applicable principles of law, 
and involves no right to affirmative relief by cross-bill against appellee. It is set 
up in the answer, and it is now premature and not involved on this appeal. 

[6] It is also claimed that appellant’s cross-bill is the proper place to present 
the asserted defense of a want of liability because of a failure and refusal to com- 
ply with a clause said to require an appraisal of the loss. This claim is in no sense 
the hasis of affirmative relief and is only available in the answer as defensive matter. 

As we understand the decree the demurrer to the cross-bill as a whole was 
sustained. We think it shows a right to affirmative relief of subrogation on the 
condition named. ; 

The decree is reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


MOZCILE COUNTY v. LONDON & LANCASHIRE INS. 
CO., Limited. 1 Div. 273. 
Court of Anpeals of Alabama. March 2, 1937. 
173 Southern Reporter 99. 
1, AMOUNT OF PREMIUM. ‘ 
Law implies usual and customary premium, where insurance contract 1S 
executed without agreement on amount of premium. 
(For other cases, see Insurance, Dec. Dig. § 183.) 
3. AMOUNT OF PREMIUM. 
Insurance company can charge any premium it sees fit by express contract or 
agreement. 


(For other cases, see Insurance, Dec. Dig. § 183.) 
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4. MISTAKE. 

Issuance of fire insurance policy to county for definite specified rate of premium 
and acceptance thereof by county, which paid such rate and kept policy until it 
expired, precluded county from recovering amount exceeding usual and customary 
premium on ground of mistake in rating insured buildings. 

(For other cases, see Insurance, Dec. Dig. § 198{1].) 


Appeal from-Circuit Court, Mobile County; Joel W. Goldsby, Judge. 

Action by Mobile County against the London & Lancashire Insurance Com- 
pany, Limited. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Marion R. Vickers, of Mobile, for appellant. 

Stevens, McCorvey, McLeod, Goode & Turner, of Mobile, for appellee. 

Rice, Judge. 

The decisive question on this appeal may well be considered to be the pro- 
priety vel non of the trial court’s action in sustaining defendant’s (appellee’s) 
demurrers to plaintiff's (appellant’s) amended count C, which is in words and 
figures as follows, to wit: “C. The plaintiff claims of the defendant the sum of 
Three Hundred Twelve and 9/100 ($312.09) Dollars, for that heretofore on to-wit, 
the first day of October, 1931, the plaintiff entered into an agreement with the 
defendant, by the terms of which the defendant agreed to issue a policy of fire 
insurance on the Court House building and on the Jail building, both the property 
of the plaintiff, in the sum of Thirty-four Thousand, Six Hundred Sixty-eight 
and 34/100 ($24,668.34) Dollars, said policy to run for a period of three years. 
Plaintiff alleges that no specific agreement was made as to the amount of the 
premium to be paid. Plaintiff further alleges that both of the buildings above 
referred to were of such construction as to be given a triple A rating by the 
Southeastern Underwriters, the agency of various insurance companies, including 
the defendant, who inspect property and fix the insurance rates to be charged 
thereon, and that in making such inspection and classification, the Southeastern 
Underwriters mistakenly rated the said buildings as Class B buildings. Plaintiff 
alleges that the usual and customary premiums charged by insurance companies 
on buildings rated as triple A buildings was Four Hundred Seventy-two and 
45/100 ($472.45) Dollars, and that when defendant issued the policy instead of 
charging such premium, it charged the sum of Seven Hundred Eighty-four and 
54/100 ($784.54) Dollars, which was the amount determined by the mistaken rating 
of the Southeastern Underwriters, and plaintiff relying on the correctness of the 
premium as charged by the defendant, paid the same, believing it to be the usual 
and customary premium fixed for buildings of the character of the Court House 
and Jail, and plaintiff further alleges that it did not discover such mistake until 
after the above mentioned policy had expired, at which time it made demand on 
defendant for a refund of the excess premium paid by it, said demand being 
refused. And plaintiff alleges that as a proximate result of the breach of the 
contract by defendant to charge the usual and customary rate on triple A build- 
ings, it has been damaged in the sum of Three Hundred Twelve and 9/100 
($312.09) Dollars, and plaintiff claims this amount, together with interest thereon 
from the first day of October, 1931.” 

Counsel for appellant, in his brief filed here, states the fact which gave rise 
to the litigation as follows: “When Mobile County placed its insurance with vari- 
ous local agents in October, 1928, and again in October, 1931, it placed a Twenty- 
five Hundred ($2500) Dollar policv with Appellee, in 1928 and in 1931, it placed a 
policy with Appellee in the sum of Thirty-four Thousand, Six Hundred Sixty- 
eight and 34/100 ($34,668.34) Dollars. At the time the agreement to insure was 
made with Appellee, nothing was said as to the amount of the premium or in other 
words, the cost of the insurance. The buildings were given a class B rating in 
the insurance policy issued by Appellee, this being the rating fixed by the South- 
eastern Underwriters, the agency of various insurance companies, including 
Appellee, who inspect property and fix the rates to be charged thereon. As a 
matter of fact, the buildings in question were fireproof buildings, and thus entitled 
to a triple A rating, and the Southeastern Underwriters mistakenly rated the 
buildings covered by said policy as class B buildings. Had said buildings been 
given the triple A rating to which they were entitled, the premium paid by Mobile 
County to Appellee would have been Twenty-two and 7/100 ($22.07) Dollars 
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less on the policies written in October, 1928, and Three Hundred Twelve and 
9/100 ($312.09) Dollars less on the policy written in October, 1931.” ; 

[1] It is true enough, we believe, that where parties enter into a contract for 
insurance and the amount of the premium is not agreed on, the law implies the 
usual and customary premium. Newark Machine Company v. Kenton Insurance 
Comgany, 50 Ohio St. 549, 55 N.E. 1060, 22 L.R.A. 768; Cleveland Oil & Paint 
Manufacturing Company v. Norwich Union Fire Insurance Company, 34 Or. 228, 55 
P. Go. 

[2] And that one paying money voluntarily, under a mistake of fact effecting 
his liability, may recover money so paid, and in order to prevent such recovery 
it is not sufficient to show that plaintiff had the means of obtaining the requisite 
knowledge when he had no actual knowledge of the fact. Russell v. Richard & 
Thalheimer, 6 Ala.App. 73, 60 So. 411; Beasley v. Beasley, 206 Ala. 480, 90 So. 347. 

But we cannot see that the law, as announced in the two paragraphs just next 
preceding, has application to the question instantly before us. 

[3] Appellant’s counsel, in his brief filed here, makes this statement: “We 
freely admit that by express contract or express agreement an insurance company 
can charge any premium that it sees fit to charge.” We concur in his views thus 
expressed. And they seem to conclude him on this appeal. 

[4] Whatever may have been the duty of the appellee Insurance Company as 
to issuing the policy, under the circumstances shown, for the usual and customary 
premium; and whether or not there is pith in appellee’s contention that the policy, 
appearing to be issued for the premium shown to be due by the rating of the 
Southeastern Underwriters Association, was issued for the usual and customary 
rate of premium, we are clear to the view that, the policy once being issued for a 
definite, specified, rate of premium, and accepted by appellant, it is precluded 
from a recovery in this suit. 

The appellee Insurance Company made known the rate of premium at which 
the policy was actually issued, in the policy itself. Appellant paid this rate—kept 
the policy until it had expired. If the rate was incorrect, or not that at which the 
policy was ordered, the duty lay upon appellant to reject the policy. It cannot 
now complain. None of the authorities cited by appellant’s able and industrious 
counsel hold to the contrary. 

We, too, are of the opinion the count in question stated no cause of action 
against appellee. 

And the judgment of the lower court sustaining appellee’s apt demurrers 
thereto is affirmed. 

Affirmed. 


FRIEND v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND. Gen. No. 38975. 
Appellate Court of Illinois. Second Division. First District. March 30, 1937. 


7 Northeastern Reporter (2d) 507. 
1. EXPLOSION. 

Policy, containing exclusion clause which did ‘not exclude furnace explosion, 
held to cover furnace explosion, notwithstanding careful, skillful insurance 
lawyer, after reading all parts of policy, would probably arrive at conclusion it 
was not clear that furnace explosion was covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 422.) 

2. WAIVER. 

Where insurer’s representatives negotiated with insured’s representatives for 
settlement of claim for period of year or more after furnace explosion and 
insurer did not deny liability for furnace explosion until one year period had 
expired, insurer waived one-year limitation provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

Appeal from Superior Court, Cook County; James J. Kelly, Judge. 7 

Action by Milton H. Friend against the General Accident, Fire & Lite 
Assurance Corporation, Limited, of Perth, Scotland, for damages resulting from 
a furnace explosion. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John A. Bloomingston, of Chicago (Robert A. Isaacs, of Chicago, of counsel), 
for appellant. 
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Krinsky, Levitan & Glassner, of Chicago (Moses Levitan, of Chicago, of 
counsel), for appellee. 
ScANLAN, Justice. (Publish abstract only.) 


HUMPHREY v. COMMERCE INS. CO. OF GLENS FALLS et al. 
Court of Appeals of New York. March 9, 1937. 
7 Northeastern Reporter (2d) 27. 
QUESTION OF FACT. 

Where trial court submitted two questions to the jury and on answers fav- 
orable to defendant granted defendant’s motion for a verdict in its favor and 
dismissed the complaint, Appellate Division in reversing on the law and the 
facts should have specified in its order or judgment the particular question of 
fact reversed, and, where it did not do so, it would be presumed on a further 
appeal to the Court of Appeals that the reversal was on the law only (Civ. 
Practice Act, § 602). 

(For other cases, see Insurance, Dec. Dig. § 674.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by H. P. Humphrey, as executor of Zarooke Kasparian, deceased, 
against the Commerce Insurance Company of Glens Falls, New York, and 
another. From an order of the Appellate Division (247 App.Div. 836, 286 N.Y.S. 
371), which reversed on the law and the facts an order of the Trial Term in 
favor of the defendant named and granted a new trial, such defendant appeals. 


Reversed, and judgment of the Trial Term affirmed. 
John J. Scully, for appellant. 
H. P. Humphrey and Earle J. Wiley, both of Troy, for respondent. 


Crane, Chief Judge. 

The defendant issued a fire policy to H. and Z. Kasparian, husband and 
wife, in the sum of $2,000 on buildings, and $500 on contents, for the period of 
three years. In June, 1932, the husband conveyed his interest in the property 
to his wife, and the company issued an indorsement covering the change. 

On August 22, 1932, a cancellation notice, addressed to Herbert H. Kas- 
parian and Z. Kasparian, Wynantskill, N. Y., was mailed at the Glens Falls 
post office. This notice was sent registered mail. It was delivered to H. 
Kasparian, the husband of Z. Kasparian, at their home in Wynantskill by the 
rural carrier. The registered letter receipts were signed by the husband. In 
November, 1932, as one Clickner testifies, he delivered to the wife the mortgagee 
cancellation notice and asked her to have the mortgagee sign the same. Later in 
the month he returned and secured from her the notice signed by the mortgagee 
and at the same time gave her, Z. Kasparian, the amount of the return premium 
on the canceled policy. 

Z. Kasparian died December, 1933. The fire which destroyed the premises 
and contents occurred March 17, 1934. 

This action has been brought by the executor of Z. Kasparian’s will to 
recover on the policy, as he claims that it was not canceled by sufficient and 
proper notice. 

The case was tried before a jury, the justice submitting to it two questions 
to be decided: 

_ (1) “Did the Commerce Insurance Company of Glens Falls, New York, 
give a five days’ written notice of cancellation of the policy in question to 
Zarooke Kasparian, and pay the pro rata amount of the unearned premium or 
tender payment thereof to her?” 

(2) “Did William Voellm, the mortgagee, acknowledge the receipt of the 
notice of cancellation as to his interest in the policy in question?” 

The trial justice did not direct the jury to find or return a general verdict. 
After the jury had returned an affirmative answer to both of these questions, 
the defendant’s counsel made a motion for a verdict in the defendant’s favor 
in the following language: 

“Upon the report of the jury answering the question in favor of the defend- 
ant, Commerce Insurance Company, I now ask the Court for judgment dismis- 
sing the complaint upon the report of the jury. 

“The Court: Yes, and the motion is granted.” 
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On appeal from the judgment of dismissal, the Appellate Division reversed 
on both the law and the facts and granted a new trial. 

The attempted reversal on the facts, however, fails to comply with section 
602 of the Civil Practice Act, which reads: “Upon an appeal to the court of 
appeals from a judgment reversing a judgment entered * * * upon a general 
verdict with special findings, of a jury * * * it must be conclusively presumed 
that. the judgment was not reversed, or the new trial granted, upon a question 
of fact, unless the particular question or questions of fact upon which the 
reversal was made or the new trial was granted are specified and referred to by 
number or other adequate designation in the body of the judgment or order 
appealed from.” 

e have in this case a judgment entered upon a general verdict of dismissal 
with special findings of a jury. Two questions of fact were submitted to and 
answered by the jury after which the trial justice directed the dismissal, The 
Appellate Division should, therefore, have specified in its order or judgment 
the particular question of fact reversed. This ‘it failed to do, adopting the 
practice stated in Goodman v. Marx, 234 N.Y. 172, 136 N.E. 853, on an appeal 
from a judgment entered on a general verdict only. We must presume, there- 
fore, that the reversal was on the law only. As there were no errors of law 
calling for reversal, we are obliged to reverse the order of the Appellate Division, 
and affirm the judgment of the trial court, with costs in this court and the 
Appellate Division. 

The order of the Appellate Division should be reversed and the judgment of 
the Trial Term affirmed, with costs in this court and in the Appellate Division. 

Lehman, O’Brien, Hubbs, Loughran, and Rippey, JJ., concur. 

Finch, J., took no part. 

Ordered accordingly. 


GIBBS v. HOME INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, Third Department. March 17, 1937. 
294 New York Supplement 205. 
OCCUPANCY. 


Even though insurer’s agent knew at time fire policy was issued that insured 
building was then unoccupied and likely to so remain for period of more than forty 
days, insurer did not waive provision rendering policy void if unoccupied beyond 
specified period and was not estopped from setting up defense that building was 
not occupied. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Action by Abram L. Gibbs against the Home Insurance Company of New York. 
From a judgment dismissing the complaint, and from an order setting aside the 
verdict of a jury in favor of plaintiff, plaintiff appeals. 

Judgment and order affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

Morris M. Oppenheim, of Monticello, for appellant. 

Affeld, Sower & Herrick, of New York City, for respondent. 

Per Curiam. 

Appeal from a judgment of the Supreme Court, entered in the Sullivan county 
clerk’s office on October 8, 1935, in favor of the defendant against the plaintiff, 
dismissing the complaint upon the merits and for $124.21 costs, and from an order 
setting aside the verdict of a jury in favor of the plaintiff. 

The action is brought upon a fire insurance policy issued on March 29, 1934, 
insuring a dwelling owned by the plaintiff in the village of Wurtsboro for the 
period of three years beginning April 19, 1934. The building was partially damaged 
by fire July 18, 1934. It was unoccupied at the time of the issuance of the policy 
and so continued down to the time of the fire. The policy contained the standard 
provision that it should be void unless otherwise provided by agreement in writing 
attached thereto while the building was vacant or unoccupied beyond a period of 
ten days. There was attached to the policy a permit allowing vacancy or unoccu- 
pancy for thirty consecutive days in any one policy year. The defendant disclaimed 
liability because the premises were vacant and unoccupied at the time of the fire 
and had been so longer than the period permitted by the policy and also urged that 
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the plaintiff himself had set the building on fire. The plaintiff denied that he had 
set the premises on fire. He also claimed that the defendant had waived the 
unoccupancy provisions of the policy and was estopped from setting up such 
unoccupancy as a defense because the defendant’s agent knew at the time the policy 
was issued that the premises had been and were then vacant and unoccupied and 
were likely to continue so for more than forty days. The trial court submitted the 
case to the jury for a general verdict and also asked the jury to answer certain 
specified questions as to whether the agent of the defendant knew at the time the 
policy was issued that the insured building was then unoccupied and likely to remain 
so for a period of more than forty days. The jury found a general verdict in favor 
of the plaintiff of $2,500 and answered the submitted questions to the effect that 
the agent of the defendant had the knowledge inquired about. The trial court held 
that the policy was valid when issued and that its terms as to vacancy or unoc- 
cupancy were binding upon the parties to the contract and that the defendant had 
not waived these provisions and was not estopped from setting them up as a defense. 
It also held that the general verdict of the jury in plaintiff's favor was against the 
weight of the evidence. The proof as to plaintiff’s connection with the origin of the 
fire was very strong. 
Judgment and order unanimously affirmed, with costs. 


FEDERAL FARM MORTGAGE CORPORATION v. FALK et al. No. 6477. 
Supreme Court of North Dakota. March 23, 1937. 
272 Northwestern Reporter 286. 
2. STATE INSURANCE. 

Mortgagor’s contract with state for hail insurance and statutory lien for hail 
indemnity tax arising therefrom held not rendered invalid by statute, providing 
that party with interest subject to mortgage lien should do no act which would 
substantially impair mortgagee’s security, where statute creating lien restricted its 
operation to mortgages and liens coming into existence after passage of statute 
(Comp.Laws 1913, § 6740; Laws 1933, c. 137, § 3). 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

Syllabus by the Court. 

1. Following Federal Farm Mortgage Corporation v. Falk et al. (N.D.) 270 
N.W. 885, it is held that the provision in section 3, chapter 137, Laws 1933, that the 
lien of a hail indemnity tax “shall be prior and superior to all mortgages * * * 
executed subsequent to the approval of this act” does not operate to impair the 
obligation of contracts, to take property without due process of law, or deny the 
equal protecion of the laws. 

2. A contract for hail insurance and the lien for a hail indemnity tax arising 
from such contract under section 3, chapter 137, Laws 1933, are not rendered 
invalid by section 6740, C.L.1913, which provides that “no person whose interest 


is subject to the lien of a mortgage may do any act which will substantially impair 
the mortgagee’s security.” 


Appeal from District Court, Stutsman County; McFarland, Judge. 

Suit by the Federal Farm Mortgage Corporation against Martin Falk, Jr., the 
County of Stutsman of the State of North Dakota, the State of North Dakota, 
doing business as the State Hail Insurance Department, and others. From a 
judgment in favor of the last two named defendants, plaintiff appeals. 

Affirmed. 

A. W. Aylmer, of Jamestown, and John Thorpe and Geo. I. Reimestad, both 
of St. Paul, Minn. (Peyton R. Evans, of Washington, D. C., and Robt. J. Barry 
and M. A. Schmitt, both of St. Paul, Minn., of counsel), for appellant. 

P. O. Sathre, Atty. Gen., Chas. A. Verret, Asst. Atty. Gen., and R. D. Chase, - 
State’s Atty., of Jamestown, for respondents. 

CuristiAnson, Chief Justice. 

This is a sequel to Federal Farm Mortgage Corporation v. Falk et al. (N.D.) 
270 N.W. 885. The former appeal involved an order overruling a demurrer to 
the answer of the defendants Stutsman County and the State of North Dakota, 
doing business as the State Hail Insurance Department. The order was affirmed. 
270 N.W. 885. 

The sole question in controversy on the former appeal (270 N.W. 885, 886) 
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and on this appeal is whether the lien of a hail indemnity tax levied in 1935 is 
superior to the lien of plaintiff's mortgage which came into existence in January, 
1934. The claim of priority of the hail indemnity tax over plaintiff's mortgage 
is predicated upon the provisions of section 3, chapter 137, Laws of North Dakota 
1933, to the effect that the lien of a hail indemnity tax “shall be prior and superior 
to all mortgages * * * executed subsequent to the approval of this Act.” 

After the case had been remanded to the district court following the decision 
on the former appeal, plaintiff interposed a reply to the answer of the defendants 
Stutsman County and the State of North Dakota, doing business as the State 
Hail Insurance Department. 

In such reply the plaintiff asserted that the above-quoted provision of section 
3, chapter 137, Laws 1933, which makes the lien of a hail indemnity tax “prior 
and superior to all mortgages * * * executed subsequent to the approval” of that 
act, operates to deprive plaintiff of its property without due process of law, and 
to deny to it the equal protection of the laws, in contravention of section 1, article 
14 of the Amendments to the Constitution of the United States, and section 13 
of the Constitution of North Dakota; and to impair the obligations of the con- 
tract evidenced by its mortgage, in contravention of section 10 of article 1 of 
the Constitution of the United States, and section 16 of the Constitution of North 
Dakota; also, that the contract for hail insurance, which gave rise to the hail 
indemnity tax and the lien for such tax, is inhibited by and violative of section 
6740, C.L. 1913. 

The case was tried upon the issues thus framed and resulted in a judgment 
in favor of the defendants Stutsman County and the State of North Dakota, 
doing business as the State Hail Insurance Department, adjudging the lien of 
the hail indemnity tax levied in 1935 to be prior and superior to the lien of plain- 
tiff’s mortgage. 

The plaintiff has appealed from the judgment. 


[1] 1. Appellant’s first contention is that the provisions of chapter 137, Laws 
1933, to the effect that the lien of a hail indemnity tax shall be prior and superior 
to all mortgages executed subsequent to the approval of that law, was violative of 
the guaranties of the State and Federal Constitutions that no law shall be passed 
impairing the obligations of a contract; also, that it violates the due process and 
equal protection of the law clauses of the Fourteenth Amendment to the Consti- 
tution of the United States and section 13 of the Constitution of the State of 
North Dakota. These questions were fully considered and determined adversely 
to the contentions of the appellant in the decision on the former appeal in this case. 
We adhere to the views there expressed. 

[2] 2. Appellant next contends that “the purported contract for hail insurance 
tor the year 1935” between the defendant the State of North Dakota, doing busi- 
ness as Hail Insurance Department, and the defendants, Martin Falk, Jr., and 
Florentena Falk, his wife, “which said contract gave rise to said hail indemnity 
tax, and such purported lien therefor, was, and is, void, and of no effect, such 
contract being contrary to and in violation of that certain provision of section 
6740, C.L.1913, which reads as follows: ‘No person whose interest is subject to 
the lien of a mortgage may do any act which will substantially impair the mort- 
gagee’s security.’ ” 


In our opinion this contention is without merit. The Legislature had the 
unquestioned power to change or abrogate the rule announced in section 6740, 
C.L.1913. The Legislature did not attempt to change or abrogate the rule pre- 
scribed by that section insofar as it applied to mortgage contracts that had come 
into being before the enactment of said chapter 137, Laws 1933. It specifically 
excluded such mortgage contracts from the operation of chapter 137, Laws 1933. 
» and restricted the operation thereof to mortgages and liens that came into being 
after the passage and approval of such statute. Chapter 137, Laws 1933, did not 
impair any contract right that had come into existence under section 6740, C.L.1913, 
prior to the time said chapter 137 became operative. It established a new rule to 
operate prospectively only from the date of the passage and approval of said 
chapter 137, Laws 1933. If there is any inconsistency between section 6740, 
C.L.1913, and chapter 137, Laws 1933, the former must yield and the latter prevail. 

The judgment appealed from is affirmed. 

Burr, Nuessle, Burke, and Morris, JJ., concur. 
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GENERAL INS. CO. OF AMERICA et al. v. EARLE, State Insurance Com’r. 
Supreme Court of Oregon. March 16, 1937. 
65 Pacific Reporter (2d) 1414. 
1. AMOUNT OF PREMIUM. 

Provision in fire policies that insurer might distribute to holders of participating 
policies such sum out of its earnings as in its judgment was proper held not violative 
of statutory requirement that policy should bear on its face true statement of 
amount of premium, since insurer was required by statute to file its schedule of 
rates with insurance commissioner and to exact from policyholders payment of 
rates stated in schedule so filed (Code 1930, §§ 46-141, 46-1605, 46-1611, 46-1801). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. REBATE. 

One purpose of statute requiring that every insurance policy should bear on its 
face true statement of premium paid or to be paid and that no rebate or other 
consideration for insurance should be promised or paid unless specified in policy is 
to promote competition in fixing of rates by insurers (Code 1930, § 46-141). 

(For other cases, see Insurance, Dec. Dig. §§ 133[1], 184). 

4, RATE SCHEDULE. 

Proviso in statute requiring insurers to file rate schedules with insurance com- 
missioner, that mutual insurers or interinsurance or reciprocal exchanges should 
not be prevented from making return of unabsorbed premiums to members at end 
of policy period, he/d not to prohibit stock companies from returning to their policy- 
holders any part of their unabsorbed premiums, since purpose of proviso was 


merely to exclude some possible ground of misinterpretation of it (Code 1930, § 
46-107, subd. 7). 

(For other cases see Insurance, Dec. Dig. § 184.) 
5. PARTICIPATING POLICY. 

Insurance commissioner’s contention that permitting foreign stock company, 
authorized to transact business of fire insurer, to issue participating policies might 
cause rate war, held no ground for revoking its license, where such policies had 
been in force for 13 years, and no rate war had ensued (Code 1930, § 46-1612). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

In Banc. 

Appeal from Circuit Court, Marion County; L. G. Lewelling, Judge. 

Petition by the General Insurance Company of America and another to review 
the action of Hugh H. Earle, as State Insurance Commissioner, revoking a license 
to transact business in the state. From a decree setting aside and vacating the 
order, the Commissioner appeals. 

Affirmed. 

John H. Hall, of Portland (I. H. Van Winkle, Atty. Gen., Willis S. Moore, 
Asst. Atty. Gen., and Jay Bowerman, of Portland, on the brief), for appellant. 

Calvin N. Souther, of Portland, and Ralph S. Pierce, of Seattle, Wash. (Wil- 
bur, Beckett, Howell & Oppenheimer, of Portland, on the brief), for respondents. 

RAND, Justice. 

The plaintiff, a stock company, is a Washington corporation, and, under its 
articles, is authorized to transact the business of a fire insurance company. It 
was first licensed to do business in Oregon on June 5, 1923, since which date its 
license has been renewed continuously until November 22, 1934, when, by order 
ot the insurance commissioner of this state, its license or certificate of authority 
to further transact business in this state was revoked on the ground that it was 
issuing fire insurance policies on risks in this state which failed to comply 
with the insurance law of this state in the following particulars: 

_ “1. By providing for distribution to the holders of such participating policies 
ot such sums of money out of the earnings of the company as in the judgment 
of its board of directors is proper, in violation of section 46-141, Oregon Code 
1930, which prohibits rebating. 

“2. By refusing to adhere to the schedule of rates filed by it pursuant to 
Section 46-1605, Oregon Code 1930. 

“3. By disregarding the requirement of Section 46-1611, Oregon Code 1930, 
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that all fire insurance policies shall state on their face the amount and the rate 
of the premium in money. 

“4. By issuing such policies in violation of Section 46-1612, Oregon Code 
1930, which prohibits any company, or other insurer, from precipitating or 
aiding in precipitating or conducting a rate war by writing or issuing a policy 
of insurance at a less rate than permitted under its schedule filed with the insur- 
ance Commissioner.” 

Thereupon the plaintiff filed a petition in the circuit court for Marion county 
to review the action of the commissioner, and, after a hearing thereon, obtained 
a decree setting aside and vacating the order. The commissioner has appealed. 

Section 7 of article III of the plaintiff’s articles of incorporation provides: 
“That said company shall be a stock company operated on the participating 
plan, and the Board of Directors of the said company may from time to time 
distribute equitably to the holders of the policies issued by said company such 
sums out of earnings as in its judgment is proper, after setting aside from 
said earnings such sums for dividends to be paid stockholders and for surplus 
as the Board of Directors shall see fit. Such distribution of earnings may be 
made by an equitable apportionment to all policy holders of the company, 
irrespective of the class and character of their risk or risks, or the Board of 
Directors may in its discretion classify the risks of the company according to 
the various hazards covered and distribute such earnings or any portion thereof 
to the policyholders in each classification according to the experience of the 
company in such classes.” 

In conformity with this provision, all fire insurance policies issued by the 
plaintiff since June 5, 1923, on risks in this state, have contained the following 
clause: “The Board of Directors, in accordance with paragraph 7 of Article 3 
of the company’s Article of Incorporation, may from time to time distribute 
equitably to the holders of participating policies issued by said company such 
sums out of its earnings as in its judgment is proper.” 

{1, 2] The two main contentions urged in support of the commissioner's 
ruling are substantially as follows: (1) That a policy containing this provision 
fails to specify on its face, as required by section 46-141, Oregon Code 1930, the 
amount of the premium to be paid thereon, since the amount which will ulti- 
mately be distributed to the holder is an indefinite sum which cannot be deter- 
mined until the expiration of the policy period; and (2) that the payment by the 
insurer to the insured, under a participating policy, of any part of the premium 
stated in the policy, is unlawful under subdivision 7 of section 46-107, Oregon 
Code 1930, when made by a stock company. 

Section 46-141, in part, provides: “Every insurance policy issued in this state 
shall bear on its face a true statement of the premium paid or to be paid and no 
insurance company * * * shall * * * offer, promise, * * * or pay directly or 
indirectly, any rebate of, or part of, the premium payable on the policy, * * * or 
any other valuable consideration or inducement * * * for insurance, on any risk 
* * * which is not specified in the policy of insurance; nor shall any company 
* * * offer, promise, give, sell or purchase any * * * property, or any divi- 
dends * * * or other thing of value whatsoever, as inducement to insurance 
* * * which is not specified in the policy.” 


In the nature of things, no insurance company writing a participating policy 
can tell in advance what losses it may sustain during any policy period, nor what 
amount of earnings it will have on hand for distribution to its policyholders at 
the expiration of such period. It therefore is impossible for it to specify on the 
face of the policy the exact amount which will be distributed to the holder upon 
the termination of the policy. Like all other insurance companies, the plaintiff 
was required to file its schedule of rates in the office of the insurance commis- 
sioner and, in writing its policies, was compelled to exact from its policyholders 
payment of the rate stated in the schedule filed with the commissioner. The 
amount thus to be paid was a definite and fixed amount and was stated on the 
face of the policy itself. This we think conformed to the provisions of section 
46-141, Oregon Code 1930, which requires that every insurance policy shall bear 
on its face a true statement of the premium paid or to be paid, and that no 
rebate or other consideration for insurance shall be promised or paid unless 
specified in the policy. Whatever sum would later be repaid to the policyholder 
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under this participating clause was of benefit to the policyholder and in the 
public interest. There is nothing wrong or immoral in the making or execution 
of such a contract and, unless forbidden by some other statute, the contract was 
lawful and in the interests of the public. 

One of the purposes of this statute is to promote competition in the fixing 
of rates by insurance companies. They are permitted under the statute to fix 
their own rates and, because of competition, must fix a reasonably low rate in 
order to obtain business. 

Under its charter, the plaintiff was authorized to write fire insurance policies 
containing this provision and all policies written by it in this state since June 
5, 1923, contained that clause. During that time there has been no change or 
amendment made in the law, and the forms of the policies written have been con- 
tinuously on file in the office of the insurance commissioner. Section 46-1801, 
Oregon Code 1930, provides that all fire insurance policies shall conform to the 
standard policy form and shall contain on page 2 of the policies the conditions 
prescribed by the statute. That section further provides: “ * * * that any fire 
insurance company, corporation, or association, its officers or agents, may add to 
such conditions other conditions, provisions, and agreements not in conflict with 
law, or contrary to public policy; but such conditions must be placed on the 
first page of the policy.” 

(3, 4] It is contended that, under the proviso contained in subdivision 7 
of section 46-107 Oregon Code 1930, stock companies are prohibited from return- 
ing to their policyholders any part of their unabsorbed premiums. That sub- 
division directs that every insurance company, excepting a marine insurance 
company, before receiving a license or a renewal of a license to transact insur- 
ance business, shall file its rating schedules and policy forms in the office of the 
insurance commissioner, and shall observe its rating schedules and not deviate 
therefrom until amended or corrected rating schedules have been filed and, in its 
application of rates between risks of essentially the same hazard, shall make no 
discrimination. Following these provisions is a proviso reading as follows: 
“* * * provided, that nothing herein contained shall prevent any mutual insur- 
ance company or any interinsurance or reciprocal insurance exchange from 
making return of unabsorbed premiums to members at the end of the policy 
period.” 

_ To this proviso we are asked to apply the rule that the expression of one 
thing is the exclusion of another. One of the offices of a proviso is to exclude 
some possible ground of misinterpretation of it, and this, we think, was the pur- 
pose sought to be accomplished by this proviso, for it could answer no other 
purpose so far as the return to its members of its unabsorbed premiums by a 
mutual company or interinsurers or reciprocal insurance exchanges are con- 
cerned. Their common-law right to distribute among their own members their 
surplus profits exists independent of statute, and this proviso merely confirms 
that right and places it beyond dispute. Moreover, if the interpretation sought 
to be given to section 46-141 could be upheld as to a stock company, it must 
be upheld as to a mutual company writing participating policies, for it applies 
to all insurance companies, whether stock or mutual companies, and the failure 
to specify on the face of the policy the exact amount to be returned to the 
policyholder would be as fatal in one case as in the other and would be as 
much a bar to a mutual company as to a stock company. 


In construing statutes containing the same terms as are written into our 
statute, the Supreme Court of the state of Ohio, in State ex rel v. Conn., 110 
Ohio St. 404, 144 N.E. 130, overruled both the objections urged here and, in 
doing so, we think clearly interpreted these particular provisions. 


_, 5] The further contention that, in permitting the plaintiff to issue par- 
ticipating policies, it might cause a rate war, is answered by the fact that these 
policies have been in force for the last thirteen years and no rate war has 
ensued. Hence, while we recognize that the former insurance commissioner of 
this state, in making his order of revocation, was acting in entire good faith 
and from a desire to enforce the law as he understood it to be, we think his 
construction of the law was erroneous and should not be upheld. 

For these reasons, we affirm the judgment of the lower court. 

Bailey, J., not sitting. 
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BIRDSALL-FRIEDMAN CO. v. GLOBE & RUTGERS INS. CO. 
Supreme Court of Pennsylvania. March 29, 1937. 
190 Atlantic Reporter 924. 
3. COUNTERSIGNATURE. 

Act providing that foreign insurance company’s resident agent within state 
should countersign all policies issued and receive commission thereon when 
premium was paid in order that state would receive taxes required, coupled with 
trade custom of 10 per cent. commissions, held not to require payment by foreign 
insurance company to resident agent of 10 per cent. commission for countersigning 
policies in absence of an express understanding to that effect (40 P.S. § 631). 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

4. LACHES. 

Foreign insurance company’s resident agent held barred by laches from having 
accounting for commissions allegedly due for approving and countersigning home 
office policies, where contract was entered into in 1921 and suit was not brought 
until 1933. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


5. ACCOUNTING. 

Foreign insurance company’s resident agent held not relieved from charge of 
laches in suit for accounting for certain commissions, on ground that friendly rela- 
tions existed between parties, and that, when agent had in recent years requested 
such commissions, insurance company declined to discuss subject. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


6. ACCOUNTING. 

Where resident agent of foreign insurance company and company operated under 
oral supplemental agreement dealing with commissions, agent held entitled to 
accounting for period during which there had admittedly been no accounting. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal No. 311, January term, 1936, from decree of Court of Common Pleas 
No. 2, Philadalphia County, March term, 1933, No, 922; James Gay Gordon, Jr., 
President Judge. 

Bill in equity for an accounting by the Birdsall-Friedman Company against the 
Globe & Rutgers Insurance Company. From a final decree dismissing its excep- 
tions, the plaintiff appeals. 

Affirmed, and record remanded. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Arthur S. Arnold, of Philadelphia, for appellant. 

Adolph Eicholz, of Philadelphia, for appellee. 

BARNES, Justice. 

The parties to this action are engaged in the insurance business. The plaintiff, 
until the fall of 1932, was the resident agent in this state of the defendant, which 
is an insurance company of the State of New York, registered to do business in 
Pennsylvania. 

The plaintiff brought this action in equity for an accounting to ascertain and 
recover commissions alleged to be due from defendant. It concedes that the terms 
of its agency contract with defendant do not confer upon it a right to the commis- 
sions claimed, but contends that a recognized trade custom, and the provisions of 
the Act of May 17, 1921, P.L. 682,’ require nevertheless the payment of a 10 per 
cent. commission upon all insurance business which the defendant placed directly 
in Pennsylvania. 

1The Act of May 17, 1921, P.L. 682, art. 5, § 501 (40 P.S. § 631), which is a re-enactment 
of the Act of May 8, 1899, P.L. 258, provides, in part, as follows: “No stock fire insurance 
company, association, or exchange, not incorporated under the laws of this State, authorized to 
transact business herein, shall make, write, place, or cause to be made, written, or placed, any 
policy, duplicate policy, or contract of insurance of any kind or character, or any. general or 

es Foe upon property situated or located in this State, except after the said risk has been 
approved in writing by an agent who is a resident of or whose principal place of business is im 


this State, regularly licensed to transact insurance business herein, who shall countersign all po 
icies so issued, and receive the commission thereon when the premium is paid, to the end that the 


State may receive the taxes required by law to be paid on the premiums collected for insurance on 
all property located in this State.” , 
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The relation between the parties is of long standing. In 1906, J. T. Birdsall, 
the plaintiff's predecessor, by written contract became the defendant’s Pennsylvania 
agent. The term of the agency was for one year, and continued thereafter from 
year to year. In 1921 Birdsall incorporated his business, and the agency contract 
was assigned to the plaintiff. By the contract the agent .was entitled to a 5 per cent. 
commission upon net premiums remitted monthly, and a further profit of 15 per 
cent. upon all contingent commissions.” The agreement obligated the defendant 
annually to compute and submit to plaintiff a statement of the contingency account. 
It appears from the testimony that this obligation was complied with over a period 
of years; it being the practice of the parties to settle their accounts annually on 
July 31 of each year, when a new year began. 

During the existence of the agency, the defendant, through other agents or 
brokers, placed many contracts of insurance in Pennsylvania without the assistance 
of the plaintiff. However, to comply with the requirements of the Act of 1921, 
supra, that policies of insurance of foreign companies placed upon property in this 
state be countersigned by its resident agent, the defendant would forward to the 
plaintiff for approval and countersignature the policies arising from the insurance 
contracts so negotiated. The plaintiff would thereupon countersign the policies and 
return them to the defendant. In many instances the plaintiff would countersign 
policies in blank, and was not aware of the names of the insured, the property 
insured, or the premiums paid. The plaintiff admits that although this practice 
continued for many years, it never made claim in its annual settlements, or 
received compensation for such countersigning of the policies placed directly 
through the home office. It appears from the evidence that no compensation there- 
for was even requested by plaintiff until 1927, to which request the officers of the 
defendant gave an evasive answer. 

The testimony indicates that on or about November 26, 1929, the parties ver- 
bally agreed to operate under the commission rates established by the Eastern 
Underwriters’ Association Agreement, except that if the commissions payable to 
the plaintiff thereunder were less than those which would have been earned under 
the agreement of 1906, the plaintiff was to be paid the difference as compensation 
for countersigning home office policies; this arrangement to become effective as of 
August 1, 1929. 

For the year ending July 31, 1930, the new rates caused the plaintiff to receive 
a lower return, and it accepted payment from the defendant for the difference in 
commissions; the check received indicating the purpose of the payment. For 1931 
the difference was in favor of the plaintiff, resulting in a greater return to it, so 
that no adjustment was required under the modified agreement. 

The plaintiff does not deny that its agency contract contains no provision 
entitling it to make claim to the commissions it seeks to recover. It contends, how- 
* ever, that even in the absence of a specific agreement the Act of 1921, supra, 
imposes an obligation upon the defendant to pay the commissions claimed, and that 
a custom in the insurance business fixes that commission at the rate of 10 per cent. 

The court below decreed that an accounting be made to plaintiff only for the 
period from July 31, 1931, to October 7, 1932, on the basis of the agreement of 1929 
between the parties, and that in the accounting no commissions or compensation be 
allowed plaintiff for countersigning home office policies in blank. From the final 
decree dismissing its exceptions, plaintiff has taken this appeal. 

_ The plaintiff and the defendant have placed an interpretation upon the rights 
of plaintiff under the contract which makes it clear that it was not the intention 
of the parties that plaintiff was to receive special commissions for approving and 
countersigning the so-called home office policies. The long-continued course of 
dealing between the parties with annual settlements, accepted by the plaintiff with- 
out any demand for the commissions now claimed, leads to the conclusion that the 
parties did not contemplate or agree that there should be payment for these ser- 
vices. The contract was so constructed by them for many years, and this con- 
struction cannot now be disregarded. The supplemental agreement of 1929 indicates 


* Contingent commissions were computed upon the net premiums remitted by the plaintiff 
to defendant less (1) losses incurred by the company upon risks insured through the agency; (2) 
agency e ses, including taxes, commissions and license fees, except that contingent commis- 
sions could not be earned upon risks reinsured by the company. 
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that prior to that year, the plaintiff's commissions on the general business of the 
agency was considered to be its compensation for approving policies placed directly 
by the defendant, and that after 1929 its compensation for so countersigning pol- 
icies was to be the differential, if any, between the old basis of compensation under 
the agreement of 1906, and the new rates established by the supplemental agreement. 
This compensation, except for the period from July 31, 1931 to October 7, 1932, 
it has already received. 

[1] As the parties to the contract upon which this action is brought have inter- 
preted it themselves, the law will assume that interpretation represents the true 
understanding of the parties. Coleman v. Grubb, 23 Pa. 393; People’s Nat’l Gas 
Co. v. Braddock Wire Co., 155 Pa. 22, 25 A. 749; Kendall v. Klapperthal Co., 202 
Pa. 596, 52 A. 92; Beedy v. Nypano R. R. Co., 250 Pa. 51, 95 A. 343; Fisher v. 
Ronemus, 267 Pa. 325, 110 A. 87; Daub’s Estate, 313 Pa. 35, 169 A. 379; Restate- 
ment Law of Contracts, § 235 (e). 

[2] Moreover, the view which we take is strengthened by the decisions of this 
court holding conclusive, in the absence of fraud or mistake, a statement and settle- 
ment of an account accepted and acquiesced in between the parties thereto. It is 
well settled that where there are mutual matters of account between parties arising 
from a contract, and the party shown to be the debtor either pays the debt or 
delivers an obligation for its payment, the settlement so made is conclusively bind- 
ing upon the parties concerning the matters so adjusted, except upon convincing 
proof of fraud or mistake. Ruch v. Fricke, 28 Pa. 241; Sergeant’s Heirs v. Ewing, 
36 Pa. 156; Leimbach v. Wolle, 211 Pa. 629, 61 A. 248. \ 

[3] The requirement of article 5, § 501, of the Act of 1921 (40 P.S. § 631), 
supra, adds nothing to the rights of the plaintiff. We cannot agree with the con- 
tention of plaintiff that the provisions of the act, coupled with a certain trade cus- 
tom, require the payment of a 10 per cent. commission, in the absence of an 
expressed understanding to that effect. The argument of the plaintiff would be 
more persuasive if the act specified the rate of commission to be collected. The 
absence in the act of a specific requirement concerning the rate to be paid permits 
the parties to fix for themselves the rate of commission and method of payment. 
There is no requirement of public policy preventing the parties from so grading 
the rates of commission on other types of business, that the return received there- 
from would be sufficient to compensate the agency for countersigning home office 
policies as well. The primary legislative purpose was to secure the payment of 
taxes due the commonwealth, and here there are no taxes shown to be in default. 

[4, 5] In our opinion the plaintiff, if ever entitled to an accounting, has delayed 
so long the assertion of its rights that now, to direct one would constitute an 
injustice and hardship to the defendant. The plaintiff offers no explanation to 
excuse this delay. We dismiss the suggestion that the friendly relation between 
the parties justify delaying the assertion of rights believed to be valid and valuable. 
Nor does the request by the plaintiff made in recent years that it be allowed such 
commissions, and the disinclination of the defendant to discuss the subject, relieve 
the plaintiff from the charge of laches. 

[6] It being admitted that there has been no accounting for the period from 
July 31, 1931, to October 7, 1932, the date the agency contract was terminated, the 
court below properly directed an accounting for that period, based upon the sup- 
plemental agreement of 1929, in which accounting the plaintiff shall not be entitled 
to any commission upon home office policies countersigned and approved by it. 

The assignments of error are overruled, the decree of the court below is 
affirmed, and the record is remanded so that an accounting may be made in con- 
formity with the decree. Each party shall pay its own costs. 


CAMDEN FIRE INS. ASS’N v. CARROLL. No. 13500. 
Court of Civil Appeal of Texas. Fort Worth. Feb. 5, 1937. 
Rehearing Denied March 12, 1937. 
102 Southwestern Reporter (2d) 1067. 
1. DELIVERY OF POLICY. 
Neither soliciting insurance agents nor their solicitor could bind insurer by 
delivering fire policy on trailer to insured after insurer notified agents that 
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insurer did not desire to take the risk, and directed agents to cancel policy if it 
had been delivered. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2, NOTICE OF CANCELLATION. 

In insured’s action on fire policy on trailer, evidence Aeld insufficient to sup- 
port finding that insurer’s general agents never gave notice to soliciting agents 
of cancellation of policy before delivery of policy to insured. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. DELIVERY OF POLICY. 

In insured’s action on fire policy on trailer, finding that insured, by use of 
ordinary care, could not have learned of notice given by insurer’s general agents 
to soliciting agents, that insurer did not desire to take the risk, and directing 
cancellation of policy if it had been delivered, held immaterial, since delivery 
of policy to insured after such notice was not binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Error from District Court, Tarrant County; Walter L. Morris, Judge. 

Suit by John Carroll against the Camden Fire Insurance Association. Judg- 
ment for the plaintiff, and the defendant brings error. 

Reversed and rendered. 

Bryan & Bryan, of Houston, for plaintiff in error. 

Greines & Greines, of Fort Worth, for defendant in error. 

Brown, Justice. 

For convenience, the parties will be referred to as appellant and appellee. 

The undisputed facts disclose that appellee Carroll applied to a local firm of 
insurance agents, to wit, Harrison-Kennady & Co., for a fire insurance policy, 
on a trailer owned by him, and that such insurance agents executed and delivered 
to appellee a fire insurance policy, the insurer being the St. Paul Fire & Marine 
Insurance Company, for which company Harrison-Kennady & Co. were the 
duly authorized agents, and that before the expiration of such policy, such 
insurer demanded of said local agents that said insurance policy be canceled. 

The policy of insurance had been delivered to appellee, who was traveling 
over the country and who could not be readily located and contacted by Har- 
risan-Kennady & Co. Upon receipt of such request by the insurer, Harrison- 
Kennady & Co., being unable to write any other policy on the trailer for appellee 
in any company represented by them, communicated with Cravens-Dargan & 
Co., insurance agents of Houston, Tex., who represented a large number of 
insurance companies, and on April 12, 1934, Cravens-Dargan & Co. being then 
the duly authorized agents of the Camden Fire Insurance Association, appellant 
here, executed the policy in controversy with said last-named insurance com- 
pany as the insurer, and delivered same to Harrison-Kennady & Co. for delivery 
to appellee. Harrison-Kennady & Co. turned the policy over to one of its solici- 
tors, Mr. Kenyon, who had solicited the insurance in the first instance. During 
all of this time, appellee Carroll was absent from Fort Worth, Tex., and Mr. 
Kenyon held the policy in his hands. 

It is undisputed that while the last-named policy was in the hands of Har- 
rison-Kennady & Co., Cravens-Dargan & Co. wrote Harrison-Kennady & Co. 
instructing them to cancel the policy of insurance in question, and on August 1, 
1934, wrote the following letter: 

“We have not as yet received copy of registered notice of cancellation on the 
above captioned St. Paul policy which we requested that you send out imme- 
diately in our letter of July 18. 

“Due to the unfortunate experience which we have had on these risks, we 
now have no alternative but to ask that you send out registered notices of 
cancellation also on Camden policy No. 17975 unless you still have it in your 
possession, 

“If for some reason you do not wish to send out these registered notices 
from your office, advise us by return mail so that we can attend to it promptly.” 

The undisputed testimony shows that Harrison-Kennady & Co. delivered 
this letter to solicitor Kenyon for attention. 

The ledger sheet produced by Harrison-Kennady & Co., showing the condi- 
tion of appellee’s account, discloses an entry showing that the “St. Paul” policy 
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was rewritten in the “Camden” Company and Carroll credited with the premium 
charged to him on the “St. Paul” policy; and that on April 12, 1934, appellee 
was charged the premium of $27.50 on the “Camden” Company policy; and that 
an entry was made on August 26, 1934, with respect to such Camden policy, 
“Cancelled by Company.” 

It appears that long after these happenings and in the late fall of 1934, 
Harrison-Kennady & Co. delivered the Camden policy to appellee Carroll, and 
that the trailer burned. 

Appellant denied any liability under the policy, and appellee brought suit, 
affeging, in substance, that he was the owner of the trailer on or about April 
12, 1934, and that appellant issued and delivered to him the policy in controversy, 
“whereby, in consideration of the payment by said plaintiff to defendant of the 
ptemiums therein specified, the defendant insured said plaintiff against loss by 
fire to the amount of $1000.00.” He alleged that at the time of the destruction 
ot his property he had in all respects complied with the conditions and pro- 
visions of the policy of insurance and had paid all the premiums accrued and due 
thereon; had made proof of destruction of his property and demanded the sum 
of money owing to him under the policy, and asked for judgment thereon. 

Appellant answered, after a general demurrer and a general denial, denying 
that the policy of insurance sued upon was ever delivered to appellee with its 
consent or by any person having authority to deliver same, denying that appellee 
had ever paid it any consideration for the policy, and denying that the said 
Kenyon was its agent or had any authority from it to make a contract of 
insurance for it, and asserting that Kenyon was only a solicitor of insurance, 
and pleaded further that Kenyon failed in his attempt to substitute appellant's 
policy for the policy written by the St. Paul Fire & Marine Insurance Company, 
and alleged that long prior to the delivery of its policy to appellee it had can- 
celed same, and had specifically instructed Harrison-Kennady & Co. that it did 
not desire to cover the risk on the property in question, but demanded the 
redelivery of the policy of insurance, and that contrary to and despite such 
specific instructions and cancellation, all had prior to the time of delivery of the 
policy to Carroll, the solicitor Kenyon, without any authority from appellant 
to do so and without its knowledge or consent, and in a manner unknown to 
appellant, got possession of the policy of insurance and attempted to substitute 
the “St. Paul” policy therefor; and denied that such acts on the part of Kenyon 
effected a binding contract between it and appellee. 

Appellee answered by a supplemental petition, the substance of which is that 
the matters alleged by appellant as having been had and done between it and 
Harrison-Kennady & Co. were not known to appellee. He further alleged that 
the policy he sued upon “was forwarded to the local agents of the defendant 
for delivery to this plaintiff and was constructively and actually delivered to 
this plaintiff, on or about said date, by the defendant, its agents, representatives 
and employees, although the manual and physical delivery of said policy was 
made on or about the latter part of September or the first part of October, 
1934, by the defendant, its agents, representatives and employees.” 

Appellee denied that the policy was ever canceled, and that if any attempted 
cancellation of the policy was made, such was not done in the manner required 
by law, and no return of the premium to plaintiff, as required by law, was ever 
had. He denied that he ever received any letter purporting to cancel the policy. 

The undisputed facts disclose that appellee Carroll kept both the St. Paul 
policy and the Camden policy in his possession. 

The case was tried to a jury, and after all evidence was introduced, appellant 
requested a peremptory instruction in its favor, which was refused. 

The trial court submitted the cause to a jury on special issues. 


Issue No. 1 reads: “Do you find from a preponderance of the evidence that 
Cravens, Dargan & Company gave notice to the firm of Harrison-Kennady & 
Company of cancéllation of the policy in question?” To this the jury answered: 
‘No.” 

Although instructed that should the answer to this first issue be “no,” they 
need not answer issue No. 2, nevertheless the jury did answer No. 2; the 
issue and its answer being as. follows: “Do you find from a preponderance of 
the evidence that such notice, if any, as inquired about in issue No. 1, was given 
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to the firm of Harrison-Kennady & Company before the policy in question was 
delivered to the plaintiff Carroll?” Answer: “No.” 

The jury further found that Carroll, by the use of ordinary care, could not 
have learned of the notice which was inquired about in special issue No. 1; that 
the property in question was destroyed by fire; that its value was $1,750; and 
that the policy was delivered to Carroll, but the date of such delivery was not 
specified, nor was it. asked of the jury, except that the jury was asked and 
found that the policy was delivered before the property was destroyed by fire. 
The jury further found that at the time of the delivery of the policy, Carroll 
accepted it as a substitute for the St. Paul policy. 

Appellant made a motion for judgment, notwithstanding the verdict, which 
was denied. 

Judgment was rendered against appellant in favor of appellee for the face 
value of the policy. A motion for new trial having been made, same was over- 
ruled, notice of appeal given, and the case is before us for review. 

There are a number of interesting questions in this case, but viewing it as 
we do, we shall not discuss all of them. 

{1] Taking the broadest view possible under the undisputed facts, Harrison- 
Kennady & Co., could be held to be no more than soliciting agents for appellant, 
and, as such, could do no more than they did do, to wit, solicit the insurance for 
appellee Carroll in the appellant company, and when the insurance policy was 
executed and delivered to such soliciting agents, they had no authority to do 
other than deliver the policy. The undisputed facts show that long before the 
policy of insurance was delivered to Carroll, the soliciting agents, Harrison- 
Kennady & Co., were specifically directed to cancel the insurance policy if it 
had been delivered, and was specifically notified that appellant did not desire 
to take the risk. Under these undisputed’ facts, neither Harrison-Kennady & 
Co. nor its solicitor and employee, Kenyon, could deliver the policy of insurance 
in question and bind the insurer. 

We held in the case of Lincoln Fire Insurance Co. v. Taylor et ux., 81 
S.W.(2d) 1059 (writ dismissed), that the authorized agent of a fire insurance 
company, who had been instructed not to execute a fire insurance policy for a 
certain party, could not, in violation of such instruction, execute the policy 
and bind the insurance company. 

Here, we are not dealing with a designated agent, but with one who is no 
more than a soliciting agent, to whom the policy of insurance was delivered for 
delivery to the insured, and long prior to the attempted delivery to the insured 
by such soliciting agent, the insurer advises such agent that it does not care 
to carry the risk and demands that the insurance policy be canceled if it has 
been delivered to the insured. Neither Harrison-Kennady & Co. nor its 
employee and solicitor, Kenyon, could bind the appellant by delivery of the 
contract of insurance under the facts and circumstances shown in this case. 

In addition to the authorities cited by us in the Taylor Case, supra, we cite 
Bankers Lloyds v. Montgomery (Tex.Com.App.) 60 S.W.(2d) 201; A&étna Life 
Ins. Co. v. McIver (Tex.Civ.App.) 65 S.W.(2d) 817. 

It will be observed that there was no pleading of estoppel by appellee, nor 
did he plead “implied agency,” or “apparent authority,” as related to the acts of 
Harrison-Kennady & Co. and its employee, Kenyon. 

We will not discuss all of the objections raised by appellant to the charge 
of the court, but will content ourselves with a short discussion of several issues 
and some questions raised thereon. 

[2] We have shown that the jury found, in answer to special issue No. 1, 
that Cravens-Dargan & Co., general agents for appellant, never gave notice to 
Harrison-Kennady & Co. of the cancellation of the insurance policy. The undis- 
puted testimony shows that demand was made upon Harrison-Kennady & Co. 
to cancel the policy if it had been delivered, and that they were advised that if 
they did not care to send out the registered notices of cancellation from their 
office, to notify Cravens-Dargan & Co., so that that company could promptly 
attend to the matter. It is undisputed that they were likewise put upon notice 
not to deliver the policy to appellee if same was then in the possession of 
Harrison-Kennedy & Co., and that at such time the policy had never left the 
hands of Harrison-Kennady & Co. and its employee, Kenyon. 
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There is absolutely no evidence to support the findings of the jury on special 
issue No. 1. 

The same criticism is applicable to the answer of the jury given to special 
issue No. 2. 

[3] The finding of the jury, in answer to special issue No. 4, that Carroll by 
the use of ordinary care could not have learned of the notice inquired about in 
special issue No. 1, is wholly immaterial under the undisputed facts of this case. 
The undisputed facts having shown that Carroll never delivered up the St. Paul 
policy, but held on to it for whatever it may have been worth to him, and the 
finding by the jury in answer to special issue No. 9 that at the time of the 
delivery of the Camden policy to Carroll, he accepted it as a substitute for 
the St. Paul policy, finds no support in the evidence. But even if Catroll did 
accept the Camden policy as a substitute for the St. Paul policy at the time 
the Camden policy was delivered to him by the solicitor Kenyon, under the 
undisputed facts in this case Kenyon had no authority to deliver such policy to 
Carroll at that time, and in the face of the instructions and notices given by 
Cravens-Dargan & Company theretofore, could not bind the appellant by any 
such delivery. 

As we view this case, the appellant was entitled to a peremptory instruction. 
Therefore, the judgment of the trial court is by us reversed and judgment here 
rendered for appellant; that appellee take nothing by reason of his suit. 
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7ETNA INS. CO. v. UNITED FRUIT CO. 
UNION MARINE & GENERAL INS. CO., Limited v. SAME. 
BOSTON INS. CO. v. SAME. 
District Court, S. D. New York. Dec. 11, 1936, 
18 Federal Supplement 441. 
1. SUBROGATION. 


Marine policy is a contract of indemnity, and on payment insurer is sub- 
rogated to insured’s rights against persons who caused loss. 

(For other cases, see Insurance, Dec. Dig. §§ 124, 606[3].) 

2. SUBROGATION. , ; 

Subrogation of insurer, which has paid on marine policy, to insured’s rights 
against persons who caused loss is total where insurer has paid loss in full and 
partial where insurer has paid only part of loss, in which case insurer is entitled 
to whatever is left after insured has recovered for loss and legal expenses from 
persons who caused loss. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

3. INDEMNITY CONTRACT. 

Where insured recovers for loss of vessel from persons at fault and thereafter 
brings suit to compel insurer to honor marine policy, insurer, if liable at all, is 
liable only for balance necessary to afford complete reimbursement to insured. 

(For other cases, see Insurance, Dec. Dig. § 492.) 

4. VALUED POLICY. 

Parties to valued marine policy have agreed on value of property covered, 
having in effect stipulated what damages are to be in event of total loss, and, 
except for cases of fraudulent overvaluation, agreed valuation is conclusive on 
both in respect to rights and duties arising from policy, so that in suit thereon 
insured may not prove a higher actual value and insurer may not prove a lower 
actual value. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

5. VALUE. ‘ 

Where owner of vessel has collected damages from party responsible for loss 
and later takes action against insurer which has insured hull under valued policy, 
owner may hold insurer for no more than excess of agreed value over net amount 
collected. 

(For other cases, see Insurance, Dec. Dig. § 492.) 

6. VALUE. 


Where hull insurer has first paid value agreed on in marine policy and owner 
of vessel later recovers sum from third person whose negligence caused or contrib- 
uted to loss, insurer may recoup net sum so recovered up to full amount of pay- 
ment under policy, whether net sum recovered from third person is smaller or 
greater than sum received from insurer on agreed valuation. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

7. VALUE. 


Where net sum recovered by owner of vessel from persons liable for loss 
is less than amount already paid by insurer as agreed value under marine policy, 
insurer is bneficially entitled to entire net sum recovered to exclusion of insured. 

(For other cases, see Insurance, Dec. Dig. § 6€6[3].) 

8. VALUE. 


Where insured recovers, from person responsible for loss of vessel, net fund 
greater than amount which insurer has already paid as agreed value under marine 
policy, insured is bound to turn over to insurer sum equal to amount paid by 
insurer without deduction of anything for expenses and may keep only what is 
left. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

9. VALUE. 


Insurers which had paid agreed value of hull to insured, whose vessel was 
totally lost in collision with steamship owned by United States and who recovered 
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from United States actual value, which was more than double agreed value even 
after payment of legal expenses, without interest, held entitled to full reimburse- 
ment of payments made under policies without deduction for any part of expenses 
and with interest only from time when insured became liable for reimbursement, 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


At Law. Three actions by the #Etna Insurance Company, by the Union Marine 
& General Insurance Company, Limited, formerly the Union Marine Insurance 
Company, Limited, and by the Boston Insurance Company, against the United 
Fruit Company. 

Verdict directed for plaintiffs in accordance with opinion. 


Bigham, Englar, Jones & Houston, of New York City (D. Roger Englar, and 
Martin Detels, both of New York City, of counsel), for plaintiffs. 

_ Kirlin, Campbell, Hickox, Keating & McGrann, of New York City, (Cletus 
Keating and Richard Sullivan, both of New York City, of counsel), for defend- 
ant. 

Patterson, District Judge. 

The three actions were tried together. There was an agreed statement of 
facts, with trial before a jury of one and counter motions for directed verdict. 

The plaintiffs were hull insurers of the defendant’s steamship Almirante. The 
policies were valued policies, it being agreed in them that the vessel had a value 
of $632,610. Other policies of similar tenor were issued by other insurance com- 
panies, and the aggregate amount of insurance (including an amount carried by 
the defendant as self-insurer) was $632,610. On September 6, 1918, the Almirante 
came into collision with the steamship Hisko and became a total loss. A few 
months later the plaintiffs and other insurers paid to the defendant the full 
amounts covered by the policies. 

The insurers and the defendant jointly retained counsel to push a claim against 
the United States as owner of the Hisko. Congress passed a special act allowing 
suit against the United States for the loss of the Almirante, but barring recovery 
of interest. In the suit then brought the defendant recovered $1,761,693.02 as the 
actual value of the Almirante and received payment of that amount from the 
United States on July 26, 1932. The legal expenses incurred in the litigation 
came to $300,024.53, and it is conceded that such expenses were fair and reason- 
able. They were paid out of the fund, and the net recovery was thus reduced to 
$1,461,668.49. Out of this balance the defendant remitted to the plaintiffs and 
other hull insurers, in September and November, 1932, the amounts of their pay- 
ments under the policies, less part of the expenses. The part of the expenses 
charged against the insurers was smaller, in proportion to their interests, than 
the part charged against the defendant. As a result of this treatment of the fund 
recovered, the plaintiffs and other insurers in like position received back about 
89 per cent. of what they had originally paid to the defendant under the policies. 

The plaintiffs make alternate claims in their pleadings. The broader claim is 
that the hull insurers as a group are entitled to the entire net recovery, $1,461,668.49, 
and that the plaintiffs should have their proportionate shares of that amount, less 
what they have already received. This claim is not pressed in this court, in view 
of what was decided in The Livingstone, 130 F. 766 (C.C.A.2). The narrower 
claim is for the full amount of their payments to the defendant under the policies 
in 1918, without deduction of any kind, and for interest on those payments from 
1918, less of course the amounts received in 1932. All American underwriters are 
making similar claims; the English underwriters are making no claims. 

There are further facts relative to policies of additional insurance on the 
Almirante and to subrogation receipts sent out by the defendant to two of the 
plaintiffs. They are without significance in the present controversy and will be 
passed. 

[1-3] A marine policy of insurance being a contract of indemnity, the insurer 
on payment is subrogated to the rights of the insured against persons who caused 
the loss. Phoenix Ins. Co. v. Erie Transportation Co., 117 U.S. 312, 6 S.Ct. 750, 
29 L.Ed. 873; Liverpool & G. W. Steam Co. v. Phenix Ins Co., 129 U.S. 397, 462, 
9 S.Ct. 469, 32 L.Ed. 788. The subrogation is total where the insured’s loss has 
been made good in full by the insurer. It is partial where only a part of the loss 
has been paid by the insurer. In the latter case the insurer is entitled to whatever 
is left after the insured has been made whole for his loss and for his expenses 
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in recovering from those responsible for the loss. Shawnee Fire Ins. Co. v. Cos- 
grove, 86 Kan. 374, 121 P. 488; Svea Assur. Co. v. Packham, 92 Md. 464, 48 A. 
359, 52 L.R.A. 95; Newcomb v. Cincinnati Ins. Co., 22 Ohio St. 382, 10 Am.Rep. 
746. By the rule of subrogation, insured and insurer are ultimately placed in 
the same position that they would have occupied if the insured had first recovered 
from the persons at fault and had thereafter brought suit to compel the insurer 
to honor the policy; in such a case the insurer, if liable at all, is liable only for 
the balance necessary to afford complete reimbursement to the insured. See Atna 
Casualty Co. v. Phoenix Co., 285 U.S. 209, 214, 52 S.Ct. 329, 331, 76 L.Ed. 709. 

[4, 5] These broad rules govern the -relative rights of insured and insurer 
under a valued policy of hull insurance, with the qualification that in the case of 
a valued policy the value of the hull is to be taken at the figure set in the policy 
rather than at actual value. In a valued policy the parties have made an agreement 
on the value of the property covered, in effect stipulating what the damages are 
to be in the event of total loss. Except for cases of fraudulent overvaluation, the 
agreed valuation is conclusive on both in respect to rights and duties arising from 
the policy. Marine Ins. Co. v. Hodgson, 6 Cranch, 206, 3 L.Ed. 200; The Potomac, 
105 U.S. 630, 635, 26 L.Ed. 1194; International Navigation Co. v. Atlantic Mutual 
Ins. Co., 100 F. 304 (D.C.N.Y.); Providence & Stonington S. S. Co. v. Phoenix 
Ins. Co., 89 N.Y. 559, 564, 565. In suit on the policy the insured may not prove 
a higher actual value; the insurer may not prove a lower. It follows that if the 
owner of a vessel has already collected damages from one responsible for the 
loss and later takes action against an insurer which has insured the hull under a 
valued policy, the owner may hold the insurer for no more than the excess of 
the agreed value over the net amount already in hand. His suit is for the agreed 
value, but he must credit the insurer with the net proceeds of his collection from 
the party who caused the loss. See Arnold on Marine Insurance, § 1229. Goole 
& Hull Steam Towing Co. v. Ocean Marine Ins. Co. (1928) 1 K.B. 589, is an 
instance. The insured vessel was damaged in collision to the extent of £5,000. 
The owner recovered £2,500 from the other vessel, and then brought suit on a 
hull policy wherein an agreed value of £4,000 was placed on the vessel. The owner 
coyceived that he should recover £2,500, the difference between actual loss and the 
collection from the other vessel. It was held, however, that the insurer was liable 
only for £1,500, the difference between agreed valuation and the collection from 
the other vessel. The case was decided on general principles of marine insurance, 
not on any provisions in the Marine Insurance Act. So in the present case if 
the sequence of events had been that the owner of the Almirante first collected 
a net sum of $1,461,668.49 from the United States for loss of the vessel and then 
brought suit against hull insurers on policies in which the agreed value of the 
vessel was $632,610, no recovery against the insurers would stand. 

[6-8] By like reasoning it has become the accepted rule that where the hull 
insurer has first paid the value agreed on in the policy and the owner later recovers 
a sum from a third person whose negligence caused or contributed to the loss, 
the insurer may recoup the net sum so recovered, up to the full amount of the 
payment under the policy. The rule applies whether the net sum recovered from 
the third person is smaller or greater than the sum received from the insurer on 
agreed valuation. If the net sum recovered from the offender is less than the 
amount already paid by the insurer as agreed value, the insurer will be beneficially 
entitled to the entire net sum recovered, to the exclusion of the insured. The 
St. Johns, 101 F. 469 (D.C.N.Y.); Federal Ins. Co. v. Detroit Fire & Marine Ins. 
Co., 202 F. 648, 651 (C.C.A.6); North of England Ins. Ass’n v. Armstrong, L.R. 
5 QO.B. 244; Thames & Mersey Marine Ins. Co. v. British & Chilean S. S. Co. 
(1915) 2 K.B. 214, affirmed (1916) 1 K.B. 30; Egan v. British & Foreign Marine 
Ins. Co., 193 Ill. 295, 61 N.E. 1081, 86 Am.St.Rep. 342. See, also, Arnould on 
Marine Insurance, §§ 1229, 1230. If the insured by his suit against the person 
responsible for his loss collects a net fund greater than the amount which the 
insurer has already paid as agreed value, the insured is bound to turn over to 
the insurer a sum equal to the amount paid by the insurer, without deduction of 
anything for expenses, and may keep only what is left. That was the precise 
situation in The Livingstone, 130 F. 746 (C.C.A.2). There the insurer had paid 
to the owner of a vessel totally lost the sum of $25,000, the value agreed on in 
the policy. The owner later recovered from the vessel at fault $37,500 as the 
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actual value of the vessel. The District Court decided that the insurer was 
entitled to the whole fund. The Circuit Court of Appeals held, however, that the 
insurer was entitled only to $25,000, the amount which it had paid out. The record 
in the Livingstone Case shows that on appeal the insured sought to have the 
insurer charged with part of the expenses of the suit, but the decision was that 
the insurér should have the $25,000 without deduction—full reimbursement but no 
profit. “We conclude, therefore, that the insurance companies, having paid the 
full amount stipulated in the policies, are entitled to recoup that sum and that 
neither the abandonment nor the subrogation permits them to appropriate the 
balance recovered from the wrongdoer.” Page 749. 

The defendant urges that the decision in The Livingstone was due to the 
peculiar circumstances present in that case. The fact is, however, that the Liv- 
ingstone decision rested on broad grounds; the result could not have been dif- 
ferent without departure from settled rules relative to valued policies of hull 
insurance. 

[9] In the present case the defendant finally recovered from the owner of 
the vessel at fault in the collision a sum far beyond the amount which it had 
received from the insurers as the full value of the vessel agreed on in the policies, 
After payment of all expenses incurred in recovery, the defendant still had a 
fund more than double the agreed value. It was accordingly bound to pay over 
to the insurers amounts equal to those which it had received from them as pay- 
ments under the valued policies, and there was no warrant for charging any part 
of the legal expenses against the insurers. In other words, the defendant should 
have paid to Aitna Insurance Company $18,978 instead of $16,845.24, to Boston 
Insurance Company $15,815 instead of $14,037.71, and to Union Marine & General 
Insurance Company $6,326 instead of $5,615.08. 

The defendant protests that this result will violate the rule that the insured 
is to be completely reimbursed before the insurer takes anything by subrogation. 
But in case of total loss under a hull policy the insured is rarely reimbursed for 
his actual loss where the policy is a valued one, and the reason is that he has 
made an agreement on value with his insurers. This protest, as well as the 
argument that the insured should be treated as constructive co-insurer for the 
excess of actual value over agreed value, is answered by Judge Addison Brown 
in The St. Johns, supra. 

There remains the plaintiffs’ demand for interest. They claim that under 
subrogation they ought to have interest on their payments from 1918 on, pointing 
out that in The Livingstone, supra, the insurer was allowed interest from the 
time of its payment under the policy. In the Livingstone Case the insured had 
recovered interest as part of the relief given against the offending vessel; con- 
sequently the insurer was held entitled to interest by subrogation, Here the 
defendant took nothing by way of interest. It got no redress as to that element 
of its loss. As to interest it held nothing as trustee for the plaintiffs, and their 
right of subrogation gives them nothing. See Standard Marine Ins. Co. v. Scottish 
Metropolitan Assur. Co., 283 U.S. 284, 288, 51 S.Ct. 371, 372, 75 L.Ed. 1037. The 
interest allowed will be only on the unpaid balances from 1932 on. That much the 
plaintiffs ought to have, for the defendant should have reimbursed them in full 
at that time and has since had the use of their money. 

There will be a verdict directed for the plaintiffs. A&tna Insurance Company 
will have a verdict for $2,132.76, Boston Insurance Company for $1,777.29, Union 
Marine & General Insurance Company for $710.92; each figure to carry interest 
from November 28, 1932. 





Auto. ] Glens Falls Indemnity Co. v. Zurn et al. 


AUTOMOBILE 


GLENS FALLS INDEMNITY CO. v. ZURN et al. No. 5996. 
Circuit Court of Appeals, Seventh Circuit. Feb. 1, 1937. 
Rehearing Denied March 2, 1937. 
87 Federal Reporter (2d) 988. 
PERMISSION. 

Where insured and his wife gave their adult son permission to use the family 
automobile on a joint enterprise with two companions, and collision, resulting in 
injuries and death, occurred while companion was driving, companion held to have 
been legally “using” automobile with permission of insured, his wife, and son within 
policy insuring against liability for death or injuries resulting from negligent use 
of automobile, notwithstanding insured did not anticipate driving by either com- 
panion. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin. 

Action by Louis Zurn, as administrator of the estate of Magdaline Zurn, 
deceased, etc., and others against the Glens Falls Indemnity Company. From a 
judgment for plaintiffs, defendant appeals. 

Affirmed. 

Leon B. Lamfrom and A. J. Engelhard, both of Milwaukee, Wis., for appellant. 

William A. Hayes, of Milwaukee, Wis., and Albert H. Krugmeier, of Apple- 
ton, Wis., for appellees. 

Before Sparks, Circuit Judge, and Lindley and Briggle, District Judges. 

LinbLey, District Judge. 

This case is only a drab epilogue to one of the tragic annals of modern traffic. 
In a trial without a jury the District Court entered judgment in behalf of appellees 
against appellant upon an insurance contract issued by it to John P. Marsh cover- 
ing the operation of his automobile. Appellees were the owners of judgments 
against one Whatley, obtained against him because of his negligence in driving the 
automobile on September 1, 1931. At that time William Marsh, son of the assured, 
and his two companions, Sheldon White and Seaborn Whatley, were driving from 
Chicago to the White summer home in northern Wisconsin. A collision between 
the car in which they were riding and another caused the deaths and other injuries 
for which the judgments were entered. Whatley was at the wheel at the time. 

The pertinent provisions of the policy are as follows: 

“Tt is intended by this policy to insure the named assured * * * against liability 
for death or injuries to persons * * * resulting from negligence in the use of such 
motor vehicles * * * in the business of such owner or otherwise by any person 
legally using the same with the permission, express or implied, of said owner. 


“This policy shall automatically be extended to cover as additional assured any 
person * * * while riding in or legally using any such automobile, and any person 
* * * legally responsible for the operation thereof * * *, provided such use or 
operation is with the permission of the named assured or * * * with the permission 
of an adult member of the assured’s household.” 


The District Court found that young Marsh and the other boys obtained from 
the assured permission to take and use the touring car; that they also obtained 
such permission from the assured’s wife, an adult member of the assured’s house- 
hold; that Whatley was legally using the car, with the permission of the assured, 
the assured’s wife and the son, William Marsh, an adult member of the assured’s 
household; that William had been vested with a broad discretion as to the control, 
use, and management of the car and was, within the meaning of the words of the 
policy, an adult. Appellant contends that the evidence was insufficient to sustain 
the findings, 


William Marsh was eighteen years of age. He and Sheldon White had been 
schoolmates; Whatley was a friend of White and had recently become acquainted 
and friendly with young Marsh. The three boys had planned a trip from High- 
land Park, just north of Chicago, to the summer home of the White family in 
northern Wisconsin. They had discussed getting the car of the father of one of 
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them; finally young Marsh approached his father. He had previously driven the 
car; his father had confidence in him, considered him a good driver and trusted 
to his judgment, and testified that the car was taken with his knowledge, consent, 
and permission. Mr. Marsh treated William as an adult member of the household, 
“considered him mature for his age.” William requested the use of the car two 
or three days before the boys started. He had frequently driven it with others as 
companions, at least twice a month. The father usually did not know who his son’s 
companions were, but permitted the son to go with whom and where he pleased. 
The father knew that three boys were going but he did not know their schedule 
or their itinerary. Mrs. Marsh and Mrs. White had discussed the boy’s plans and 
understood that the three were going north together. 

The boys pooled their expenses and agreed to alternate in driving. The enter- 
prise was joint; all three sat in the front seat. The father testified that he expected 
the son to control and manage the car, and did not anticipate driving by either of 
the other two. The boys seemed to have agreed amongst themselves that the two 
not driving should keep the driver advised of stop signs, approaching vehicles and 
other matters to be observed by drivers. 

We shall not recount the details of the testimony further. What we have said 
and other circumstances appearing in the record are convincing that the trial court 
had before it substantial evidence upon which to base its findings and consequent 
liability under the provisions of the contract, namely, that the car was used with 
the permission express or implied of both the assured and the assured’s wife, an 
adult member of the family, thus extending the coverage to liability for negligence 
of any one of the boys when driving the car. 

It is said that there was no proof that the father consented to the driving of 
the car by Whatley, and the trial court expressly refused to give credence to the 
father’s testimony negativing this fact. In our opinion the truth or falsity of this 
statement is immaterial. The language of the policy extends the additional cover- 
age to any person “using” the automobile “provided such use is with the permission 
of the named assured or with the permission of an adult member of the assured’s 
household.” The father consented to the use of this car in the joint enterprise of 
the three young men. He must have intended to give his son permission to direct 
the enterprise; the latter was clearly acting with his father’s permission. True, he 
was not driving at the time of the accident, but he was using the car with his 
father’s permission and in such use, availed himself of the services of his com- 
“panion. It seems clear to us that the liability of the driver, under the circumstances 
of this case, is covered by the policy and that Judge Geiger was justified in finding 
the use of the car at the time of the accident was with the implied permission of 
the assured and that of his wife. 

In Arcara v. Moresse, 258 N.Y. 211, 179 N.E. 389, the Court of Appeals had to 
do with the liability of the owner of a car, under the New York statute, at a time 
when the car was driven by one Barone, without the owner’s express permission. 
The law of New York (Vehicle and Traffic Law [Consol.Laws, c. 71] § 59) imposes 
liability upon the owner of every motor vehicle for personal injuries, “resulting 
from negligence in the operation of such motor vehicle * * * by any person legally 
using or operating the same with the permission, express or implied, of such 
owner.” The owner loaned the car to one Maggio, directing him to permit nobody 
else to drive the car. Though the legal question was not the same as that presented 
here, the reasoning of the court is convincing. Its language was as follows: “We 
think that Maggio was at the time ‘using’ the car, though Barone was driving, for 
Maggio ‘did not abandon the car or its use when he surrendered to another the 
guidance of the wheel’; he was ‘still the director of the enterprise, still the custo- 
dian of the instrumentality confided to his keeping, still the master of the ship.’ 
Per Cardozo, C. J., in Grant v. Knepper, 245 N.Y. 158, 165, 156 N.E. 650, 652, 54 
A.L.R. 845. We think, also, that Maggio was at the time using the car with ‘the 
permisison’ of the defendant owner. True it is that, if the collision had occurred in 
a territory where use had been expressly proscribed by the owner, Maggio would 
then have been using the car without permission. Chaika v. Vandenberg, 252 N.Y. 
101, 169 N.E. 103. Nor would it have been a permitted use if Maggio, against the 
express instructions of the owner, had employed the car to provide a pleasure trip 
for Barone. Psota v. Long Island R. Co., 246 N.Y. 388, 159 N.E. 180, 62 A.L.R. 
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1163. An owner in loaning his car may reasonably restrict the uses to which it may 
be put; consequently its employment for a proscribed purpose cannot be a permitted 
use. On the other hand, if the limiting instructions relate to the manner of opera- 
tion, such as the speeding or careless pilotage of the car, though the instructions be 
disobeyed, nevertheless the use is with ‘permission’ of the owner. Maggio was not 
instructed that Barone should not be accepted as a guest; he was merely told that 
Barone must not drive. The thing forbidden related to the operation of the car, 
not to the use which might be made of it. We conclude that Maggio was ‘using’ 
the car with the ‘permission’ of the owner.” 

So here the thing the father says was forbidden related to the personnel of the 
driver of the car, not to what use might be made of it. The three boys were using 
the car with the permission of the owner. The judgment of the District Court is 
affirmed. 


ERIE INDEMNITY CO. v. FISHER. No. 6096. 
Circuit Court of Appeals, Third Circuit. Jan. 27, 1937. 
87 Federal Reporter (2d) 990. 
1. CO-OPERATION. 

In injured party’s suit against insurer on automobile liability policy, whether 
insured co-operated with insurer and gave insurer required information held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from the District Court of the United States for the Western District of 
Pennsylvania; Frederic P. Schoonmaker, Judge. 

Suit by Riva Fisher against the Erie Indemnity Company, attorney in fact for 
the subscribers to the Erie Insurance Exchange. From an adverse judgment, 
defendant appeals. 

Affirmed. 

Margiotti, Pugliese, Evens & Reid and E. V. Buckley, all of Pittsburgh, Pa., 
for appellant. 

Henry Schor, of Pittsburgh, Pa., and Pollack & Pollack, of Cleveland, Ohio, 
for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

BuFFINGTON, Circuit Judge. 

In this case it appears that the Erie Indemnity Company (hereafter called 
Erie) issued a policy against accident to Isadore Epstein, a car owner and a 
resident of Pennsylvania. While he was driving the car, an accident occurred, 
in which Riva Fisher, a resident of Ohio, who was his fellow passenger, was 
injured. The policy provided: 

“In case judgment shall be secured against the Insured by reason of any 
casualty covered by this policy and because of such bankruptcy or insolvency, 
execution on said judgment is returned unsatisfied, then a suit may be prose- 
cuted by the judgment creditor against the Exchange subject to the terms and 
conditions of this contract for the amount of such judgment not exceeding the 
limits of this contract. * * * 


“The insured shall at all times render to the Exchange and its Attorney in 
Fact all co-operation and assistance in his power, and the ‘failure to furnish to 
the Attorney in Fact such information, receipts, vouchers and sworn statements 
when and as the same may be required in connection with any claim under this 
Insurance Contract, shall void such claim and terminate this Insurance Con- 
tract.” 

Thereafter Fisher brought suit against Epstein in an Ohio state court for 
alleged negligence on his part, served summons on him, and recovered judgment 
against him. Thereafter she issued an execution on her judgment, which was 
returned nulla bona. Later, she brought suit against Erie in the court below 
to recover on her Ohio judgment to the amount of the bond. On the trial, the 
court submitted to the jury the disputed question of whether, according to the 
requirements of the policy, Epstein had rendered “all co-operation and assist- 
ance in his power,” and whether he had furnished “such information * * * and 
sworn statements when and as may be required.” The dispute in that regard 
centered on Epstein’s omission to sign a- written statement about his driving of the 
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car, which statement he said was incorrect, and which Erie alleged was a true 
account of what he had orally said. 

[1] Without entering into a recital of the evidence pro and con, we are of 
opinion the court would not have been justified in refusing to submit that ques- 
tion to the jury, which it did in these words—to the use of which no exception 
was taken: 

“Ladies and gentlemen of the jury, there is the real issue before you in this 
case. Did Epstein cooperate or did he not? You have his testimony; you have 
the testimony of Black and Young and Rossiter on that point, and it is for you to 
determine where the truth of the matter lies. Was the failure to state that the 
automobile brakes were defective a sufficient failure to cooperate to justify the 
insurance company in taking the position that they did? Did they ask anything 
that they were not entitled to ask when Epstein came to Black’s office with the 
summons and complaint when they asked him to give them a true statement, 
if Black did so ask him? Epstein denies the conversation to that effect in 
Black’s office, and you will have to reconcile the testimony of those two witnesses 
and determine where the truth of the whole matter lies. Of course, if Epstein 
.failed to render a true statement as to how the accident occurred, according 
to his best understanding, then he was not cooperating with the insurance com- 
pany so that they could properly prepare a defense.” 

[2] Objection is now made that Fisher had not complied with the require- 
ment of the policy that “in case judgment shall be secured against the Insured 
by reason of any casualty covered by this policy and because of such bank- 
ruptcy or insolvency, execution on said judgment is returned unsatisfied, then 
a suit may be prosecuted by the judgment creditor against the Exchange subject 
to the terms and conditions of this contract for the amount of such judgment 
not exceeding the limits of this contact.” 

After a study of the proofs, we are of opinion that it is questionable whether 
that objection can be here assigned for error. It is true that while, during the 
course of the trial, this question was raised on admission of evidence and the 
testimony of Epstein and others was received showing he had no property, and 
there was no evidence to the contrary, nevertheless, when it came to the charge, 
the court, as we have seen, charged that the only question in the case was that 
of Epstein’s co-operation or nonco-operation and then asked: “Have counsel 
on either side request for further or additional charges on any point that we 
may have omitted?” and at the conclusion, further: “Have counsel on either 
side now a desire to record any exceptions to the charge or any part of it?” 
and the record contains the statement: “No exceptions were requested by 
counsel for the respective parties.” 

Under these circumstances, it would seem that Erie did not insist that this 
question should have been submitted to the jury or complain of the court's 
omission to submit it, and it would seem equally clear that if it had asked the 
court to decide that question, it would have been error for the court to itself 
decide that question as one of law when, as stated in the record, there was proof 
that Epstein “had no money at the time the judgment was rendered in Cuyahoga 
County, Ohio, and that he had no real estate and no property or anything of 
value and that he was and had been insolvent ever since judgment was rendered 
against him.” 

Finding no error on the part of the trial judge in the foregoing and in the 
other questions raised, all of which have been considered, the judgment below 
is affirmed. 


TRAVELERS INS. CO. et al. v. YOUNG et al. 
District Court, D. New Jersey. March 6, 1937. 
18 Federal Supplement 450. 


2. PERMISSION. 

Under New Jersey law, automobile liability insurer who defends driver of 
insured automobile cannot thereafter deny liability on ground that automobile was 
being used without insured’s permission. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 
Action by the Travelers Insurance Company and another against Clifford 
Young and others, wherein defendants filed a motion to strike out the complaint. 
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Motion denied. 

Katzenbach, Gildea & Rudner, of Trenton, N. J., for plaintiffs. 

William Abbotts, Jr., of Trenton, N. J., for defendants Clifford, Bessie, Aud- 
rey, and Ronald Young. 


Kenneth J. Dawes, of Trenton, N. J., for defendants Madeline and Dewey 
Evans. 

ForMAN, District Judge. 

Plaintiffs instituted this action under the Federal Declaratory Judgment Act 
(Jud.Code § 274d, 28 U.S.C.A. § 400) for the purpose of procuring a determination 
of their rights under a certain policy of insurance issued by them in which Mercer 
Tuberculosis Sanitorium is the named insured. The defendant Margaret L. 
Johnston trades as the Mercer Tuberculosis Sanitorium. The policy was issued by 
the plaintiffs on July 30, 1935, in which they agreed to pay on behalf of the insured 
named therein all sums of money which the insured should become obligated to 
pay by reason of liability for damages for injury or death through accident arising 
out of the ownership, maintenance or use of the automobile described in the policy 
to liability limits of $10,000 and $20,000, under certain conditions, and property 
damage to a liability limit of $5,000. Under the terms of the policy the word 
“insured” included not only the named insured but also any person or organization 
legally responsible for the use of said automobile provided that the actual use 
was with the permission of the named insured. 

On December 25, 1935, an accident occurred in which the automobile described 
in the policy was involved. It resulted in injuries to various of the defendants. 
The defendant’ Carl Wieland was driving the car at the time. The plaintiffs 
urge in the complaint that whether the said defendant, Carl Wieland, was driving 
the car with the permission of the defendant Margaret L. Johnston, was a matter 
of actual controversy; they being informed and claim that he was not, and the 
defendants with the exception of Margaret L. Johnston claiming that he was 
so driving the car in question. 


The plaintiffs further allege that the injured defendants threatened to institute 
suit against the defendant Carl Wieland, alleging damages caused by his negli- 
gence and that if he was using the car at the time of the accident with the permis- 
sion of the said Margaret L. Johnston plaintiffs are obliged, under the terms of 
the policy, to defend in his name and behalf any of the suits which may be insti- 
tuted against him even though they be groundless. They also charge that, under 
the law of New Jersey, if insurers in such a situation defend on behalf of the 
insured, they cannot thereafter deny liability for a judgment obtained against 
the insured because by furnishing such a defense they waive the right to deny 
liability under the policy. Therefore, the plaintiffs ask for a declaratory judg- 
ment to the effect that they are not obliged under the policy to defend any actions 
brought by the other defendants against Wieland and that they are not obliged, 
under the policy, to pay any judgment or judgments which may be recovered 
against him. 

. On February 27, 1936, suit was instituted in the Mercer county circuit court 
by Clifford Young and Bessie Young; and by Audrey Young and Ronald Young, 
by Clifford Young, their next friend, against Margaret L. Johnston, trading as 
Mercer Tuberculosis Association, and Carl Wieland. A summons was served on 
each of the last-mentioned defendants on February 27, 1936. The suit at bar 
was instituted on February 29, 1936. The defendants Clifford Young, Bessie 
Young, Audrey Young, and Ronald Young now seek to strike out the complaint 
upon the grounds: (1) That no cause of action is shown in favor of the plaintiffs 
and against the defendants; (2) that this court has no jurisdiction to hear and 
determine the allegations of said complaint; and (3) that the allegations of the 
complaint do not exhibit a state of facts cognizable by this court under the provi- 
sions of the section of the Judicial Code (section 274d) of the United States 
referred to in the complaint. 

The statute in question provides as follows: 


“(1) In cases of actual controversy except with respect to Federal taxes the 
courts of the United States shall have power upon petition, declaration, complaint, 
or other appropriate pleadings to declare rights and other legal relations of any 
interested party petitioning for such declaration, whether or not further telief is 
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or could be prayed, and such declaration shall have the force and effect of a final 
judgment or decree and be reviewable as such. 

“(2) Further relief based on a declaratory judgment or decree may be granted 
whenever necessary or proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. If the application be deemed sufficient the 
court shall, on reasonable notice, require any adverse party, whose rights have 
been adjudicated by the declaration, to show cause why further relief should not 
be granted forthwith. : ' 

“(3) When a declaration of right or the granting of further relief based 
thereon shall: iivolvé the determination of ‘tssues of- fact triable by a jury, such 
issues may be submitted to a jury in the form of interrogatories, with proper 
instructions by the court whether a general verdict be required or not.” 28 
U.S.C:A. § 400. bd 
- The defendants contend that plaintiffs have failed to set up any state of facts 
showing a case of actual controversy over which the court otherwise would have 
jurisdiction. They contend that the complaint only shows that there is a “poten- 
tial” or “hypothetical” controversy. It is so contended for the defendants because 
suit actually has been started only by the defendants named Young. The defend- 
ants named Evans have not sued as yet, but have only indicated a claim and the 
defendants say that liability to the plaintiffs will only result after such suits 
and claims result in verdicts in favor of the claimants, and if after execution it is 
found that the persons against whom such judgments are recovered are insolvent, 
then the claimants may demand of the insurance companies, who are the plaintiffs 
herein, the payment of the judgments and if upon failure to pay on such demand 
suit may be brought against the plaintiffs (insurance companies). They assert 
that no actual controversy would exist until this last step was evolved and that 
then the controversy could be cognizable in the state courts. The defendants say 
that the number of contingencies which must be precedent to the actual controversy 
between the claimants and the plaintiffs are such as to place the present question 
outside of the statute because of the remoteness of the actual controversy. 

{1] Additional ground for striking the complaint is offered on the basis of 
the defendants Madeline and Dewey Evans, who object to the jurisdiction of the 
court in that their claims do not exceed $3,000. 

The plaintiffs are citizens and residents of the State of Connecticut, and the 
amount in controversy, according to the allegations in the complaint, exceeds the 
sum of $3,000. Unless demolished by the objections directed to jurisdiction under 
the statute involved, the jurisdictional features of residents and amount involved 
are. sufficient. The plaintiffs ask to be relieved of possible liability to the limits 
of the policies which run in excess of $3,000. It is the value of this right which 
plaintiffs seek to protect in this proceeding and meets the test of jurisdiction. 

A similar point was raised and decided -in Commercial Casualty Company v. 
Humphrey (D.C.) 13 F.Supp. 174, at page 178: “Pierce and Humphrey say that the 
amount, if any, that Pierce will- claim against Humphrey and plaintiff as his 
damages for his injury has not been fixed or ever stated, and that when fixed or 
stated may or may not be in excess of $3,000, and that, therefore, this court is 
without jurisdiction. Plaintiff’s suit is to declare the rights and other legal relations 
of the parties to the suit under the policy. _Under the policy, plaintiff may be liable 
for as much as $10,000 for injuriés.or death to one person, $20,000 for death or 
injury to more than one person in’ the ‘same accident, and $5,000 for damages 
to property. The test of jurisdiction is not what. Pierce’ may claim against Humph- 
rey and plaintiff, but the maximum amount for which plaintiff may be liable under 
the policy.” 

_ Considering now the wider issue, namely, whether.or not the requirements of 
the statute in question are.sufficiently met in this suit as to give the court jurisdic- 
tion, or, in other ‘words, have the plaintiffs alleged facts which constitute a “case 
of actual controversy” or a “controversy of a justifiable nature”? 

[2, 3] In the suits instituted by some of the defendants they. assert that 
Carl Wieland was driving the automobile covered by the policy with the permissiox 
of the defendant Margaret L. Johnston. According to the policy, Wieland is cov- 
ered by the word “insured” if he had permission. The plaintiffs desire to have 
that fact decided immediately in order to know whether they must defend Wieland 
in suits commenced or to be commenced in view of their obligation to defend any 
suit against the “insured.” An adjudication by the court of this question will 
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place the plaintiffs in position to know whether they should or should not so 
defend. It is of the utmost importance to them to have this question resolved at 
once because, as heretofore suggested, under the New Jersey law an insurer who 
defends the driver of a car cannot thereafter deny liability on the ground that 
the driver of the car was using it without the permission of the named insured. 
Horn v. Commonwealth Casualty Co., 105 N.J.Law, 616, 147 A. 483; Jusiak v. 
Commercial Casualty Ins. Co., 169 A. 551, 11 N.J.Misc. 869; Cook v. Preferred 
Accident Ins. Co.'of New York, 114 N.J.Law, 141, 176 A. 178. 

The defendants stress the case of Attna Life Insurance Company of Hartford, 
Connecticut, v. Edwin P. Haworth et al. (D.C.) 11 F.Supp. 1016. In that case 
in 1930 and in years thereafter the plaintiff had issued life insurance policies to 
the defendant Edwin P. Haworth in which the defendant Cora M. Haworth, his 
wife, was named as beneficiary. One policy contained a provision obligating the 
company to pay certain sums in case the insured was permanently.and totally 
disabled and to relieve the insured from paying of premiums after -he had become 
disabled. He did not pay his premiums after. June 1, 1934, asserting that he was 
permanently disabled and relieved from such payments. The plaintiff sued under 
the act in question for the purpose of having it judicially determined ‘whether 
the: insured was wholly and permanently disabled. The United States Distriet 
Court for the Western District of Missouri sustained a motion to dismiss the 
complaint. 11 F.Supp. 1016. The decree of dismissal was affirmed by the 
Circuit Court of Appeals, 84 F.(2d) 695. The United States Supreme Court 
granted certiorari November 16, 1936. 57 S.Ct. 190, 81 L.Ed. —. On March 1, 
1937 the latter court held that the complaint presented a controversy to which 
the judicial power extends and that authority to hear and determine it has been 
conferred upon the court by the Declaratory Judgment Act. It reversed the. decree 
and remanded the cause for further proceedings. 57 S.Ct. 461, 463, 81 L.Ed. 4 
Chief Justice Hughes speaking for the court in that case holds as follows: . 

“The Constitution * * * limits the exercise of the judicial power to ‘cases’ 
and ‘controversies. ‘The term “controversies,” if distinguishable at all from 
“cases,” is so in that it is less comprehensive than the latter, and includes only 
suits of a civil nature.’ Per Mr. Justice Field in Re Pacific Railway Commission 
(GiC.) 32°F. 241, 255, citing Chisholm v. Georgia, 2 Dall. 419, 431, 432, 1 L.Ed. 
440. See Muskrat v. United States, 219 U.S. 346, 356, 357, 31 S.Ct. 250, 55 L.Ed. 
246; Old Colony Trust Co. v. Commissioner, 279 U.S. 716, 723, 724, 49 S.Ct. 499, 
501, 502, 73 L.Ed. 918. The Declaratory Judgment Act of 1934, in its limitation 
to ‘cases of actual controversy,’ manifestly has regard to the constitutional provi- 
sion and is operative only in respect to controversies which are such in the constitu- 
tional sense. The word ‘actual’ is one of emphasis rather than of definition. 

“Thus the operation of the Declaratory Judgment Act is procedural only. 
In providing remedies and defining procedure in relation to cases and controversies 
in the constitutional sense the Congress is acting within its delegated power over 
the jurisdiction of the federal courts which the Congress is authorized to establish. 
Turner v. Bank of North America, 4 Dall. 8, 10, 1 L.Ed. 718; Stevenson v. Fain, 
195 U.S. 165, 167, 25 S.Ct. 6, 49 L.Ed. 142; Kline v. Burke Construction Co., 260 
U.S. 226, 234, 43 S.Ct. 79, 82, 67 L.Ed. 226, 24 A.L.R. 1077. Exercising this control 
of practice and procedure the Congress is not confined to traditional forms or 
traditional remedies. The judiciary clause of the Constitution ‘did not crystallize 
into changeless form: the procedure of 1789-as the only possible means for present- 
ing a case or controversy otherwise cognizable by the federal courts.’ Nashville, 
Chattanooga & St. Louis Ry. Co. v. Wallace, 288 U.S. 249, 264, 53 S.Ct. 345, 348, 
77 L.Ed. 730, 87 A.L.R. 1191. In dealing with methods within its sphere of reme- 
dial action the Congress may create arid itnprove as well as. abolish or restrict. 
The Declaratory Judgment Act must be deemed to fall within this ambit of 
congressional power, so far as it authorizes relief which is consonant with the 
exercise of the judicial function in the determination of controversies to which 
under the Constitution the judicial power extends. 

“A ‘controversy’ in this sense must be one that is appropriate for judicial 
determination. Osborn v. Bank of United States, 9 Wheat. 738, 819, 6 L.Ed. 204. 
A justiciable ¢ontroversy is thus distinguished from a difference or dispute of a 
hypothetical or abstract character; from one that is academic or moot. United 
States v. Alaska S. S. Co., 253 U.S. 113, 116, 40 S.Ct. 448, 449, 64 L.Ed. 808. The 
controversy must be definite and concrete, touching the legal relations of parties 
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having adverse legal interests. South Spring Gold Co. v. Amador Gold Co., 145 
U.S. 300, 301, 12 S.Ct. 921, 36 L.Ed. 712; Fairchild v. Hughes, 258 U.S. 126, 129, 
42 S.Ct. 274, 275, 66 L.Ed. 499; Massachusetts v. Mellon, 262 U.S. 447, 487, 488, 
43 S.Ct. 597, 601, 67 L.Ed. 1078. It must be a real and substantial controversy 
admitting of specific relief through a decree of a conclusive character as distin- 
guished from an opinion advising what the law would be upon a hypothetical state 
of facts. See Muskrat v. United States, supra; Texas v. Interstate Commerce 
Commission, 258 U.S. 158, 162, 42 S.Ct. ‘261, 262, 66 L.Ed. 531; New Jersey v. 
ane, 269 U.S. 328, 339, 340, 46 S.Ct. 122, 125, 70 L.Ed. 289; Liberty Warehouse 
Co. v. Grannis, 273 U.S. 70, ‘47 S.Ct. 282, 71 L.Ed. 541; New York v. Illinois, 
274 U.S. 488, 490, 47 S.Ct. 661, 71 L.Ed. 1164; Willing v. Chicago Auditorium Asso- 
ciation, 277 US. 274, 289, 290, 48 S.Ct. 507, 509, 72 L.Ed. 880; Arizona v. Cali- 
fornia, 283 U.S. 423, 463, 464, 51 S.Ct. 522, 529, 75 L.Ed. 1154; Alabama v. Arizona, 
291 U.S. 286, 291, 54 S.Ct. 399, 401, 78 L.Ed. 798 ; United States v. West Virginia, 
295 US. 463, 474, 475, 55 S.Ct. 789, 793, 79 L.Ed. 1546; Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288, 324, 56 S.Ct. 466, 472, 80 L.Ed. 688. Where there 
is such a concrete case admitting of an immediate and definitive determination of 
the legal rights of the parties in an adversary proceeding upon the facts alleged, 
the judicial function may be appropriately exercised although the adjudication of 
the rights of the litigants may not require the award of process or the payment 
of damages. Nashville, Chattanooga & St. Louis Ry. Co. v. Wallace, supra, 288 
U.S. 249, at page 263, 53 S.Ct. 345, 348, 77 L.Ed. 730, 87 A.L.R. 1191; Tutun v. 
United States, 270 U.S. 568, 576, 577, 46 S.Ct. 425, 426, 70 L.Ed. 738; Fidelity 
National Bank & Trust Co. v. Swope, 274 U.S. 123, 132, 47 S.Ct. 511, 514, 71 L.Ed. 
959; Old Colony Lig Nomeery v. Commissioner, supra, 279 US. 716, at page 
725, 49 S.Ct. 499, 502, 73 L.Ed. 918. And as it is not essential to the exercise of 
the judicial power - oh an injunction be sought, allegations that irreparable injury 
is threatened are not required. Nashville, Chattanooga & St. Louis R. Co. v. 
ye supra, 288 U.S. 249, at page 264, 53 S.Ct. 345, 348, 77 L.Ed. 730, 87 A.L.R. 
11 
“That a dispute turns upon questions of fact does not withdraw it as the 
respondent seems to contend, from judicial cognizance. The legal consequences 
flow from the facts and it is the province of the courts to ascertain and find 
the facts in order to determine the legal consequences. That is everyday practice. 
Equally unavailing is respondent’s contention that the dispute relates to the exist- 
ence of a ‘mutable fact’ and a ‘changeable condition—the state of the insured’s 
health.’ The insured asserted a total and permanent disability occurring prior to 
October, 1930, and continuing thereafter. Upon that ground he ceased to pay pre- 
miums. His condition at the time he stopped payment, whether he was then totally 
and permanently disabled so that the policies did not lapse, is not a ‘mutable’ but 
a definite fact. It is a controlling fact which can be finally determined and which 
fixes rights and obligations under the policies. If it were found that the insured 
was not totally and permanently disabled when he ceased to pay premiums and 
hence was in default, the effect of that default and the consequent right of the 
company to treat the policies as lapsed could be definitely and finally adjudicated. 
If it were found that he was totally and py disabled as he claimed, the 
duty of the company to pay the promised disability benefits and to maintain the 
policies in force could likewise be adjudicated. There would be no difficulty in 
either event in passing a conclusive decree applicable to the facts found and to 
the obligations of the parties corresponding to those facts. If the insured made 
good his claim, the decree establishing his right to the disability benefits, and to 
the continuance of the policies in force during the period of the proved disability, 
would be none the less final and conclusive as to the matters thus determined even 
though a different situation might later arise in the event of his recovery from 
that disability and his failure after that recovery to comply with the requirements 
of the policies. Such a contention would present a distinct subject matter. 
“If the insured had brought suit to recover the disability benefits currently 
payable under two of the policies there would have been no question that the 
controversy was of a justiciable nature, whether or not the amount involved would 
have permitted its determination in a federal court. Again, on repudiation by the 
insurer of liability in such a case and insistence by the insured that the repudiation 
was unjustified because of his disability, the insured would have ‘such an interesf 
in the preservation of the contracts that he might maintain a suit in equity to 
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déclare them still in being.’ Burnet v. Wells, 289 U.S. 670, 680, 53 S.Ct. 761, 764, 
77 L.Ed. 1439; Cohen v. New York Life Insurance Co., 50 N.Y. 610, 624, 10 
Am.Rep.. 522; Fidelity National Bank & Trust Co. v. Swope, supra. But the 
character of the. controversy and of the issue to be determined is essentiall 
the same whether it is presented by the insured or by the insurer. Whether the 
District Court may entertain such a suit by the insurer, when the controversy as 
here is between citizena-.of different States or otherwise is within the range of 
the federal judicial power, is for the Congress to determine. It is the nature of 
the controversy, not the method of its presentation or the particular party who 
resents it, that is determinative. See Gully v. Interstate Natural Gas Co. (C.C.A.) 
2 F.(2d) 145, 149; Travelers Insurance Co. v. Helmer (D.C.) 15 F.Supp. 355, 356; 
New York Life: Insurance Co. v. London (D.C.) 15 F.Supp. 586, 589.” The 
United States Law. Week.,. vol. 4, No. 27 (1st Ed.) March 2, 1937, p. 9 (Index 
757). 

This language of.the. Supreme Court seems to me to be dispositive of the 
issues of this case and settles once and for all the utility of the Federal Declaratory 
Judgment Act. The question of whether or not the driver defendant Carl Wieland 
was operating the automobile with the permission of the insured defendant, 
Margaret L. Johnston; is-am actual controversy of a justiciable nature, and it will 
facilitate litigation and give proper protection to all interests involved to obtain 
a.determination of this question as soon as the same can be obtained. 

Therefore, the motion to strike out the complaint will be denied. 


VOTAW: vy FARMBRS AUTOMOBILE INTERINSURANCE EXCHANGE 
etal. Civ. 5611. 
District Court of Appeal, .Third District, California. March 5, 1937. 
65 Pacific Reporter (2d) 924. 
1. NOTICE OF SALE. 

Seller;. retaining title: to automobile sold until fully paid for and filing no 
certificate transferring title thereto or notice of sale with motor vehicles division, 
became liable as owner of automobile for-damages resulting from negligence of 
conditional vendee, driving it with seller’s express or implied consent before full 
payment of price, and hence was entitled to:recover amount of damages paid by 
him from liability insurer as against contention that insured was not sole uncondi- 
tional owner of automobile at time of accident, as required by policy sued on 
(Civ.Code, § 1714%4; St.1931, p. 2105, § 4534). 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

2. OWNERSHIP- 

“Unconditional and sole ownership” of property for insurance purposes is in 
those on whom loss insured’ against would certainly fall, not as matter of mere 
contract obligation, but as result of real bona fide rights in property insured. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

3. CONSENT. 

Automobile liability insurer’s liability for damages resulting from negligence 
of any competent person driving insured automobile with insured’s express or 
implied consent extends to damages caused by negligence of prospective purchaser, 
to whom it was delivered by insured under conditional sale contract; insurer’s lia- 
bility not being increased thereby (Civ.Code, § 1714%). 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from Superior Court, Amador County; A. Caminetti, Judge. 

Action by J. E. Votaw against the Farmers Automobile Interinsurance 
Exchange and another. Judgment for: plaintiff, and defendants appeal. 

Affirmed. 

James W. Hughes, of Los Angeles, for appellants. 

Ralph McGee, of Jackson, and J. Calvert Snyder, of Stockton, for respondent. 

Mr. Justice THOMPSON delivered the opinion ‘of the court. 

The defendants have appealed from a judgment which was rendered against 
them in a suit on an insurance policy to reimburse the plaintiff for the payment of 
a judgment which was recovered against him in a previous suit for damages result- 
ing’ from an automobile casualty. It’ is asserted the findings and judgment are 
nat supported by the evidence; since it appears that the plaintiff had sold his car 
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under an oral conditional sales contract, and was therefore not the “sole and 
unconditional owner” thereof, which fact exempts the insurers from liability by 
the express terms of their policy. 

The plaintiff is the owner of the automobile which was insured by the defend- 
ants against accidents occurring in the use thereof. By the terms of the policy 
the insurers are exempt from liability “(G) If the interest of the insured in the 
automobile described herein is at any time other than the sole and unconditional 
ownership.” At the time of the accident the car was being operated by one Kin, 
who had agreed in an oral conditional contract to purchase it. The possession of 
the automobile was actually delivered to the vendee. The title to the machine 
was reserved in the vendor until it was fully paid for. The purchase price was 
never fully paid. The certificate of ownership was neither signed nor delivered 
to the vendee, nor had the certificate of ownership or the notice of sale been 

iven to the division of motor vehicles as required by section 4534 of the California 

Vehicle Act (St.1923, p. 517, as added by St.1931, p. 2105). The certificate of 
ownership was not transferred to the vendee until the fall of 1933, after the 
accident had occurred. In a previous suit judgment for damages for personal 
_—, received by strangers to this action as a result of a collision with plain- 
tiff’s automobile was rendered against this plaintiff in the sum of $4,341.27, which 
he was compelled to, and did, pay in full. The insurers participated in the defense 
to the former action with an express written agreement that all rights to defend 
against future litigation on the policy on the ground of exemption from liability 
under the “sole and unconditional ownership” clause referred to would be reserved 
to the insurers. 

Upon demand the insurance companies refused to reimburse this plaintiff on 
the ground that they were exempt from liability under the provisions of that 
clause in the policy. This suit upon the policy was then instituted. The cause 
was tried before the court sitting without a jury. Findings were adopted favorable 
to the plaintiff. A judgment was accordingly rendered against the defendants for 
the sum of $4,341.27 and costs of suit. From that judgment, this appeal was 
perfected. 

It has been squarely determined that the owner of an automobile is entitled 
to recover compensation upon a policy insuring the machine against loss by acci- 
dent or fire, even though the policy contains an exemption clause relieving the 
insurer of liability except in the event of “sole and unconditional ownership” 
thereof, and when the car is subject to a conditional executory agreement of sale, 
and the vendee is in actual possession thereof, provided the title is retained in the 
vendor until the purchase price is fully paid. Wyman v. Security Insurance Com- 
pany of California, 202 Cal. 743, 262 P. 329, 30. The facts of the case cited are 
exactly like those which are involved in this case except that the loss which was 
sustained in that case resulted from the burning of the machine, and in the present 
case damages accrued against the owner by virtue of an automobile collision. It 
is said in the Wyman Case: 

“The policy provided that: It shall be void, ‘If the interest of the assured in 
the subject of this insurance be other than unconditional and sole ownership. 
Respondent relies upon this provision of the policy when applied to the finding of 
the court that at the time the policy was issued Wyman had agreed verbally to 
sell the machine to Davee, reserving title to the truck in himself, but delivering 
possession of the truck to Davee. It has been held in this state that, under sucha 
contract and in case of the loss or destruction of the property involved, the loss 
falls upon the vendor. Potts Drug Co. v. Benedict, 156 Cal. 322, 334, 104 P. 432, 
25 L.R.A.(N.S.) 609; Waltz v. Silveria, 25 Cal.App. 717, 719, 145 P. 169. “The 
interest of the insured is sufficient when the whole loss will fall upon him in case 
of the destruction of the insured property.’ 14 Cal.Jur. 499; Phenix Ins. Co 
v. Hilliard, 59 Fla. 590, 52 So. 799, 138 Am.St.Rep. 171; Burson v. Fire Ass’n, 
136 Pa. 267, 20 A. 401, 20 Am.St.Rep. 919. 

“Under these authorities we are of the opinion that plaintiffs were not precluded 
from recovery upon the insurance policy merely by reason of the verbal agreement 
entered into by Wyman prior to the issuance of the policy to sell the truck to 
Davee upon the terms and conditions of such agreement.” ; ; 

{1] In the present case, for the reason that the plaintiff retained the title 
to the automobile until it was fully paid for, that the purchase price was not fully 
paid, and that no certificate transferring title or notice of sale had been made or 
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filed with the division of motor vehicles as required by section 4534 of the Cali- 
fornja Vehicle Act, the plaintiff was rendered liable under the provisions of section 
1714% of the Civil Code, as the owner of the car, for damages resulting from the 
negligence of the conditional vendee who was driving the machine at the time of 
the accident with the owner’s express or implied consent. 

Upon the authority of the Wyman Case, under the circumstances of this cause, 
the defendants are liable under their policy to reimburse the plaintiff for damages 
which he was compelled to pay on account of the accident. 

The case of Schmidt v. C. I. T. Corporation, 14 Cal.App.(2d) 92, 57 P.(2d) 
1016, 1017, upon which the appellant relies, is not in conflict with the Wyman 
Case, supra. In the Schmidt Case judgments on appeal were affirmed in favor 
of the plaintiffs in two consolidated cases which resulted in the awarding of dam- 
ages for personal injuries sustained by them on account of an automobile collision. 
The question of the liability of an insurer of the automobile was not involved in 
that case. It was held that the owner of the automobile was liable notwithstanding 
the fact that he had made a conditional agreement to sell the machine to a third 
party, and had actually delivered the machine to the conditional purchaser, but had 
not transferred the certificate of ownership, nor notified the department of motor 
vehicles of the sale pursuant to the provisions of section 4534 of the California 
Vehicle Act. It appears in the Schmidt Case that the appellant previously bought 
the machine in question from one Paul Kunde, who signed, transferred, and deliv- 
ered the certificate of ownership to the appellant, who failed to register it with 
the department of motor vehicles. The owner contended on appeal that he was 
therefore exempt from liability for damages under the provisions of section 1714%4 
of the Civil Code, on the theory that Kunde, under such circumstances, would be 
deemed to be the present owner of the machine. The court properly decided in 
that regard that the appellant would not be permitted to “take advantage of its 
qwn wrong” and escape liability by pleading that he had failed to comply with 
the statute by filing with the department of motor vehicles the transferred certif- 
icate of title which he held, or by failing to notify the department of the purchase 
of the machine. on 

[2] There appears to be some conflict of authorities in other jurisdictions 
regarding the liability of an insurance company to indemnify the insurer of personal 
property for loss by fire or accident who has made a conditional contract to sell 
the property on installments, some of which have not been paid, where the vendor 
sgecifically reserves the title until the purchase price has been fully paid and the 
policy provides that it shall be in force only while the insured is the sole and 
unconditional owner thereof. Th§-authorities define the term “sole and uncondi- 
tional owner” of property to mean the person on whom the loss insured against 
would be certain to fall, not as a mere matter of contract obligation, but as the 
result of bona fide rights in the insured property. Phenix Ins. Co. v. Hilliard, 
59 Fla. 590, 52 So. 799, 138 Am.St.Rep. 171; Houseman v. Home Ins. Co., 78 
W.Va. 203, 88 S.E. 1048, 1052, L.R.A1917A, 299; 26 C.J. 176 § 213; 14 R.CLL. 
1059, § 234. In the authority last cited it is said: 

“In the case of a conditional sale in which title is reserved in the vendor until 
the purchase price has been fully paid, the vendee is usually considered not to be 
the sole and unconditional owner, though he would be liable for the (purchase) 
price in the event of the loss of the property, and the vendor is considered to be 
such owner, * * *” 

The syllabus in the Houseman Case, supra, correctly states the purport of that 
decision in regard to the insurer’s liability to the vendor of personal property under 
such circumstances pursuant to a conditional contract of sale which specifically 
reserved the title in him until the property is fully paid for, as follows: 

“Neither an option nor an invalid or conditional contract of sale of personal 
property by an insured, with reservation of title until payment of the purchase 
money, although possession is transferred to the vendee, will constitute a breach 
of the condition of the policy requiring ‘sole and unconditional ownership.’ ” 

In 26 Corpus Juris 176, § 213, it is said in that regard: 

“In respect to personal property, a contract of sale whereby the title is to 
remain in the seller until the purchase price is paid does not affect the seller’s title 
as ‘sole and unconditional owner’, when possession of the property has not passed, 
nor even, according to some authorities, when possession has been transferred.” 
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In upholding the doctrine last mentioned, it is said in the Hilliard Case, in 59 
Fla. 590, 52 So. 799, 801, 138 Am.St.Rep. at page 175: ' 

“By fair construction and intendment the ‘unconditional and sole ownership’ 
of property for the purposes of insurance is in those upon whom the loss insured 
against would certainly fall, not as a matter of mere contract obligation, but as 
the result of real bona fide rights in the property insured.” 

There appears to be no doubt regarding the soundness and justice of the 
declaration of the Hilliard Case quoted. The circumstances of the present case 
illustrate that principle perfectly. In contemplation of law and in fact the insured 
person was the sole owner a the car. It is not disputed that he specifically 
reserved the title in himself until the entire purchase price was fully paid. On the 
theory and in the belief that he remained the sole owner, he did not sign or 
transfer the certificate of ownership to the vendee, nor did he notify the division 
of motor vehicles, in accordance with the provisions of section 4554 of the Cali- 
fornia Vehicle Act, now section 177 of the Vehicle Code (St.1935, p. 93). Under 
this section of the Vehicle Code the vendor is deemed to be the owner of the 
machine, and is unquestionably personally liable for damages resulting from the 
negligence of the vendee or of any other person who may be driving the car with 
his express or implied consent. That appears to be the very liability which this 
insurance company under the terms of its policy agreed to compensate him for. 
In truth a final judgment of a court has actually determined that the insured was 
liable for the damages which accrued in this case, and the owner of the machine 
was forced to pay that judgment. 

[3] It is suggested the liability of the insurance company is increased by 
transferring the possession of the machine to the vendee on a conditional agree- 
ment to buy the automobile. But it is not controverted that the insurance company 
is liable on its policy for damages resulting from the negligence of any competent 
person to whom the machine has been intrusted by the owner with his express 
or implied consent. This liability for the negligence of a permissive driver is the 
same whether he is allowed to drive the automobile on one occasion, daily, fre- 
quently, or until he acquires title by paying an agreed purchase price therefor. 
Undoubtedly the clause in the policy which provides that it shall remain in force 
only while the insured is the “sole and unconditional owner” is to guard against 
fraud with respect to the title to property which is to be insured, and to prevent 
persons from fraudulently insuring and collecting compensation on property which 
they do not own. While there may always be an increased liability of the insurance 
company when the insured owner of an automobile permits another person to 
drive the car, dependent upon the prudence and character of that individual, that 
permissive use of the machine is contemplated by the terms of the policy, the 
liability of the company is not increased merely because the machine was loaned 
tp a prospective purchaser under a conditional contract to buy it, rather than to 
some other permissive driver of the vehicle. 

On sound principle under the circumstances of this case we are of the opinion 
the insurance company may not be permitted to avoid its liability under the policy 
on the ground that the insured did not remain the sole and unconditional owner of 
the automobile. 

On the authority of Wyman v. Security Insurance Company of California, 
supra, the judgment is affirmed. 

We concur: Pullen, P. J.; Plummer, J. 


ENGEBRETSON v. AUSTVOLD (STATE FARM MUT. AUTOMOBILE 
INS. CO., Garnishee). No. 31057. 


Supreme Court of Minnesota. March 12, 1937. 
271 Northwestern Reporter 809. 


HOUSEHOLD. 
Insured, who had been living with her parents after returning from foreign 
state following death of her husband, held to be a member of same household as 
her mother, so as to preclude mother’s recovery under automobile liability 
policy which excluded liability for injury to persons in same household as 
insured. 
Word “household” is synonymous with “family,” but broader, in that 
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it includes servants or attendants; all who are under one domestic head; 
persons who dwell together as a family. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
Syllabus by the Court. 


On facts stated in the opinion, held as matter of law that defendant was a 
member of plaintiff's household within the meaning of clause in insurance policy 
excluding liability in such event. 

Appeal from District Court, Pope County; S. A. Flaherty, Judge. 

Action by Julia Engebretson against Evelyn Austvold, wherein the State 
Farm Mutual Automobile Insurance Company was garnished by plaintiff. From 
an order denying its alternative motion for amended findings or for a new trial, 
the garnishee appeals. 

Reversed, with directions. 

Murphy, Johanson & Winter, of Wheaton, for appellant. 

Frank J. Zima, of Glenwood, for respondent Austvold. 

John I. Davis, of Benson, and Joe MecNitt, of Glenwood, for respondent 
Engebretson. 

StonE, Justice. 

Plaintiff, mother of defendant, claiming to have been injured by her daugh- 
tcer’s negligence in the operation of an automobile, sued defendant, and after 
trial without a jury, got judgment for $2,500 and costs. State Farm Mutual 
Automobile Insurance Co., of Bloomington, Ill, had insured defendant against 
public liability. For the reason hereinafter considered, among others, it declined 
to defend the action brought by plaintiff. Garnished by plaintiff on account of its 
supposed indebtedness to defendant, the issue of its liability was tried, the deci- 
sion went against it, and the garnishee appeals from the order denying its alter- 
native motion for amended findings or for a new trial. 

The insurance policy issued by the garnishee excluded liability for injury to 
“persons in the same household as the assuted [defendant], or those in the 
service or employment of the assured, whether occurring during the hours of 
such service or employment or not.” 

Condition precedent to the decision was the finding of fact that “there is no 
evidence to sustain the claim of said garnishee that at the time of said accident 
[April 23, 1933] * * * the said plaintiff was a person in the same household 
as the said defendant.” The only basis for that finding, assigned in argument 
for respondent here or disclosed by our own search of the record, is that at the 
trial, as a witness in her own behalf, and under the lash of self interest, defend- 
amt testified that she did not “intend to make the home” of her father and 
mother the place of her own “residence” or to become “a member of the house- 
hold.” She also testified that during the summer of 1933, she intended to go 
back to Montana. 

Defendant Evelyn is one of nine children, born and raised on the farm home 
of her family near Glenwood. In June, 1931, she married Edwin Austvold and 
removed with him to Montana, where he had a responsible position with the 
State Agricultural College. Although residents of Montana during their married 
life there, the Austvolds had established no separate home of their own. Mr. 
Austvold met sudden and untimely death February 14, 1933. His remains were 
returned to Glenwood for interment. His widow, defendant Evelyn, imme- 
diately ceased to be a resident of Montana and resumed her residence in Minne- 
sota. Of that there can be no question because she so declared at the time in 
solemn and unequivocal fashion. 


To the probate court of Pope county she applied for appointment as special 
administratrix of the estate of her deceased husband. In her petition, she 
declared herself “a resident of Glenwood Twp. in the county of Pope, State of 
Minnesota.” That petition she verified personally February 25, 1933. Thereon 
she invoked and procured judicial action. Letters of special administration were 
issued to her, as a resident of Pope county, on that petition. 

Under date of March 13, 1933, she applied to the secretary of state for an 
automobile license in her own name in which she declared: “I reside in the 
County of Pope.” What is more, she then had to “affirm under oath” that the 
family automobile was brought to Minnesota February 17, 1933, as of which 
date she came to Minnesota “intending to remain here permanently.” 
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In September, 1933, defendant matriculated at the University of Minnesota, 
giving her home address and legal residence as Glenwood, in Pope county. 
December 19, 1933, she stated over her own signature as follows: “In April, 
1933, I was living with my father and mother on their farm near Glenwood, 
Minnesota * * *. I lived with my family at Glenwood until September except 
one month when I was at Chicago. The furniture and things I haven't given 
away are now at Glenwood at the farm.” There is no claim that she signed 
that document under any deceit as to its contents or effect. 

So it is conclusively establised by defendant herself that she was a resident 
of Minnesota during the spring and summer of 1933 and on the day of the 
accident, April 23, 1933. The remaining question is, just where was that resi- 
dence in this state? Plainly, if in the parental home, defendant was a member 
of the same household with plaintiff. 

For some time defendant taught school near her parents’ home, and, while 
doing so, lived there. Until then, nobody could have considered that she was 
a mere guest in, rather than a member of, her parents’ household. Not until 
she married and went to Montana with her husband did she cease to be a 
member thereof. If, after her husband’s death, she returned and resumed her 
former place under the parental roof as one of the family, as she did, she auto- 
matically again became a member of the household. 

She returned to her old bedroom, just as before, with the same sister as her 
roommate. There was no expectation of her giving or the parents receiving 
compensation for food or shelter. She reentered the home and its life, its 
enjoyments, and its labors. There was no distinction, in the matter of privileges, 
between her and the two other daughters then at home. If one of the three 
was not a member of the household, none of them was. At the trial in response 
to a question from the court, defendant, with commendable frankness, admitted 
she was then /iving “in the same house with plaintiff.” 

Ir defendant was a resident of Minnesota, as she so solemnly averred to the 
probate court, secretary of state, and University of Minnesota, she was neces- 
sarily a resident in her parents’ home. No mere oral denial can shake a fact so 
established and so buttressed as that is by this record. Defendant’s unquestioned 
and repeatedly asserted residence in Minnesota becomes precisely localized in the 
family home near Glenwood. Adult and a widow, defendant returned, but as 
much a daughter of her parents, the householders, as ever. As such she became 
a member of their household. No mere guest was she, but for every purpose, a 
member as before of the Engebretson family, domiciled under the parental roof. 
If all that didn’t make her a member of the houseold, nothing could. 

There isn’t much disagreement in the definitions of “household,” whether they 
emanate from judges or lexicographers. The word is synonymous with “family 
but broader, in that it includes servants or attendants, “all who are under one 
domestic head; persons who dwell together as a family.” 30 C.J. 474. For 
other definitions of “household,” see Rydstrom y. Queen Ins. Co. of America, 
137 Md. 349, 112 A. 586, 14 A.L.R. 212; 4 Words and Phrases, Third Series, p. 
28; 4 Words and Phrases, First Series, p. 3361. ap 

There is no excuse for giving the policy limitation which controls decision 
any undue narrowness, either of construction or application. It is unambiguous. 
It should be given that fair construction required by its plain language and 
equally plain purpose. So construed and applied, it requires that the order be 
reversed with directions for a finding that defendant one plaintiff were members 
of the same household, and a judgment, in consequence, for the garnishee. 

So ordered. 


AMERICAN MOTORISTS INS. CO. v. RUSH. 
BRACKETT v. SAME (two cases). 


Supreme Court of New Hampshire. Merrimack. Feb. 2, 1937. 
190 Atlantic Reporter 432. 
8 EMERGENCY. 

Indorsement on automobile liability policy issued to police officer relieving 
insurer of liability if automobile was used for emergency purposes was required 
to be read in connection with the only other indorsement attached by which 
insurer agreed to include therein provision of statute requiring motor vehicle 
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operators to provide security to persons injured by their negligence (Laws 1927, 
c. 54). 
(For other cases, see Insurance, Dec. Dig. § 435.) 


9 EMERGENCY. 

Where indorsement on automobile liability policy issued to police officer 
provided that insurer agreed to include provisions of statute requiring motor 
vehicle operators to provide security to persons injured by their negligence, and 
statute provided that no violation of terms of policy should void policy, and 
policy further provided that insured agreed to reimburse insurer for any losses 
suffered because of violation of policy’s terms, provision that automobile would 
not be used for “emergency” purposes held not to relieve insurer of liability for 
injuries sustained while officer was pursuing an alleged traffic violator, since 
provision was merely a term of policy and not an exclusion from coverage 
(Laws 1927, c. 54, § 6, par. 3). 

“Emergency” is defined as an unforeseen occurrence or combination 
of circumstances which calls for immediate action or remedy. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Exceptions from Superior Court, Merrimack County; Lorimer, Judge. 

Petition for a declaratory judgment by the American Motorists Insurance 
Company against Albert Rush and others, and actions of the case for-negligence 
by George E. Brackett and Mary E. Brackett against Albert Rush. Judgment 
for plaintiffs, and defendant brings exceptions. Case transferred. 

Exceptions overeruled. Judgments on the verdicts. 

Petition for a declartory judgment, to determine the rights of the parties 
under an automobile liability insurance policy issued by the plaintiff company 
to Albert Rush (hereinafter called the defendant), and two actions of case, 
for negligence, to recover for personal injuries sustained by George E. Brackett 
(hereinafter called the plaintiff) and his wife, Mary E. Brackett, in an auto- 
mobile accident, which occurred at Henniker on July 18, 1933. At the time of 
the accident the defendant, who was chief of police of Henniker, was pursuing 
the plaintiff for an alleged violation of a traffic regulation. 


The policy in question contained two indorsements, one adopting the pro- 
visions of Laws 1927, c. 54, the other reading as follows: “In consideration of 
the premium at which this policy is written, it is expressly understood and agreed 
that the automobile insured under this policy is not and will not be used for 
emergency purposes in connection with the Assured’s business or occupation.” 


The court ruled, subject to the Insurance Company’s exception, that it was 
the duty of the company “to defend Rush in the Brackett actions.” The Presid- 
ing Justice having refused to enjoin trial of the cases pending a transfer to 
this court of the exception to his ruling, the Insurance Company, without 
waiving any of its rights “to contest any question of coverage under the policy,” 
appeared by counsel and defended the actions. There was a trial by jury with 
verdicts for the plaintiffs. The defendant excepted in each case to the denial 
of his motion for a directed verdict and to certain of the court’s instructions 
to the jury. 

Murchie, Murchie & Blandin and Alexander Murchie, all of Concord, for 
American Motorists Ins. Co. and Albert Rush. 

Robert W. Upton and Laurence I. Duncan, both of Concord, for George E. 
Brackett and Mary E. Brackett. 

Marsik, Justice. ‘ 

[1, 2] Since there is no suggestion that the Insurance Company was harmed 
by the denial of its motion to enjoin trial of the Brackett actions, the exception 
to the denial of this motion is overruled. It is the proper as well as the con- 
venient procedure, however, to determine definitely by a transfer to this court 
the preliminary question of coverage before trial of suits against an insured. 
American Motorists Ins. Co. v. Central Garage, 86 N.H. 362, 364, 169 A. 121; 
Sauriolle v. O’Gorman, 86 N.H. 39, 49, 163 A. 717. See, also, Gibbs v. Lumber- 
men’s Mut. Casualty Co., 87 N.H. 19, 20, 173 A. 372; Howe v. Howe, 87 N.H. 
338, 339, 179 A. 362; Maryland Casualty Co. v. Martin, 88 N.H. ——, 189 A. 162. 

The tort actions will be considered first. According to the plaintiff’s testi- 
mony, he was driving his Dodge car on the day of the accident from his father’s 
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home in Georges Mills to his own home in Watertown, Mass. His wife and a 
guest were seated in front with him, his son was asleep on the back seat, and a 
baby was lying in a hammock suspended from the roof of the automobile 
between the front and back seats. When he reached Henniker he stopped at 
the junction of the trunk lines there, where a stop sign had been installed, then 
proceeded straight across the square and down route 114 toward Manchester. 
His speed was approximately 20 miles an hour. 

The defendant, who happened to be in the square at the time, claiming that 
the plaintiff did not stop at the sign or heed a signal to stop, started in pursuit. 
Driving at a speed of 40 or 45 miles an hour, he overtook the plaintiff within a 
short distance, blew his whistle, and then extended his right arm out the right 
window of his car, steering meanwhile with his left hand. He then “twisted 
his wheel” and “cut right in front of” the plaintiff “quick.” There was a line 
of telephone poles on the plaintiff's right between the sidewalk and the road 
and a low retaining wall at the right of the sidewalk. In attempting to avoid a 
collision the plaintiff ran into one of the telephone poles, occasioning the 
injuries complained of. 

] This evidence fully justified a finding that the defendant was negligent 
and that his negligence was the legal cause of the accident. The defendant 
claims immunity, however, on the ground that in doing what he did he was 
acting in good faith and within the scope of his authority as an officer. 

[4] It is the general rule that police officers, in making arrests, are liable for 
injuries negligently inflicted on the person arrested as well as on innocent third 
persons. Cases on the subject are collected in Manwaring v. Geisler, 191 Ky. 
532, 230 S.W. 918, 18 A.L.R. 197, and Geros v. Harries, 65 Utah 227, 236 P. 220, 39 
A.L.R. 1306. This rule is in harmony with the trend of our decisions. The case 
of Whidden v. Cheever, 69 N.H. 142, 44 A. 908, 909, 76 Am.St.Rep. 154, on which 
the defendant relies, merely holds that a health officer while acting within the 
limits of his authority and in good faith is “not liable for errors of judgment.” 
No question of negligence is involved. The discussion in Robertson v. Monroe, 
79 N.H. 336, 339, 109 A. 495, to which our attention is called, has reference to the 
default of a highway surveyor in the performance of a duty owed to the public. 

“But the exemption of a municipal officer from liability in the performance 
of a public duty does not extend to or include personal acts which are negligent 
or tortious in their nature, and where the necessary elements of a personal 
liability concur or exist.” 1 Dillon, Mun.Corp. (5th Ed.) § 440. 

“We are of opinion that the principle which underlies the rule that public 
officers and other agencies of government are not liable for negligence in the 
performance of public duties goes no further than to relieve them from liability 
for non-feasance and for the misfeasances of their servants or agents. For a 
personal act of misfeasance we are of opinion that a party should be held liable 
to one injured by it as well when in the performance of a public duty as when 
otherwise engaged.” Moynihan v. Todd, 188 Mass. 301, 305, 74 N.E. 367, 369, 108 
Am.St.Rep. 473. 

This case is cited with approval in Brown v. West, 75 N.H. 463, 464, 76 A. 
169. And in Downes v. Town of Hopkinton, 67 N.H. 456, 40 A. 433, a case 
resembling Moynihan v. Todd on its facts, it is said: “If the surveyor was guilty 
of negligence, in not giving seasonable notice of the blast to the plaintiff, the 
law affords her a remedy, if injured thereby, in an action against him.” 

[5] The motions for directed verdicts were properly denied. : 

[6, 7] Since the liability of a police officer for his negligent conduct in 
making an arrest does not depend on the guilt or innocence of the person 
arrested, the trial court correctly instructed the jury that they were “not decid- 
ing whether Mr. Brackett did or did not stop at the stop sign.” The further 
instruction that the jury might consider the conduct of Mr. Brackett at the 
stop sign as one of the circumstances bearing on the issue of the defendant's 
negligence was entirely favorable to the defendant. 

[8, 9] The liability of the Insurance Company remains to be considered. 

There can be no question but that the defendant at the time of the accident 
was using his car for an emergency purpose within the meaning of the emergency 
indorsement. Webster defines emergency as an unforeseen occurrence of 
combination of circumstances which calls for immediate action or remedy. The 
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question here is not whether the offense, if committed, was serious enough to 
justify the defendant’s pursuit of the offender, but whether the use which the 
defendant made of his automobile was the sort of use that a police officer 
makes of a car when “immediate action” is called for. 

Under the heading of “Exclusions,” the policy expressly enumerates eight 
uses or contingencies which the policy “shall not cover.” it the company had 
intended also to exclude emergency use, it could have accomplished that end 
through the simple expedient of adding by way of indorsement a ninth item 
to the list of exclusions. It is significant that this was not done and that the 
phraseology adopted is that of an agreement not to use rather than that of an 
express exclusion from coverage. 

The indorsement is to be read in connection with the only other indorse- 
ment attached to the policy. By the terms of this latter indorsement the insurer 
agrees to accept and include in the policy the provisions of chapter 54 of the 
Laws of 1927. The purpose of this enactment is “to induce motor vehicle opera- 
tors to provide security to persons injured by their negligence” (American Mut. 
Liability Ins. Co. v. Ocean Accident Guarantee Corporation, 87 N.H. 374, 376, 
180 A. 249, 250), and section 6, paragraph 3, of the act provides that no violation 
of the terms of the policy shall operate to defeat or avoid it. After the incor- 
poration of the provisions of chapter 54 in the policy it is then stated that the 
assured agrees to reimburse the company for any losses or payments the com- 
pany suffers or makes under the policy provided any terms or conditions of 
the policy are violated by the assured. In view of these clauses, we conclude 
that the emergency indorsement was merely a term of the policy, subject to the 
reimbursement provision in case of violation, and not an exclusion from cover- 


e. 

This conclusion makes it unnecessary to determine the extent to which a 
policy issued pursuant to Laws 1927, c. 54, must provide coverage. 

Exceptions overruled. 

Judgments on the verdicts. 

Allen, C. J., concurred in the result. 

Page, J., was absent. 

The other Judges concurred. 


SMITH v. INTERSTATE PASSENGER SERVICE et al. 
WHEELER v. SAME. 
CENTRAL SURETY & INS. CORPORATION v. SMITH et al. 
Supreme Court of New Hampshire. Coos. March 2, 1937. 
190 Atlantic Reporter 704. 
1. CONSENT. 


Evidence that bus driver was instructed to remain in city overnight preceding 
journey on next day to another terminal held not to sustain finding that bus opera- 
tor’s liability insurer was liable to persons injured by driver’s negligence on ground 
operator consented to use of bus for driver’s journey to spend night at tourist camp 
one mile from city, during which journey injuries were inflicted. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
2. DISOBEDIENCE. 
__ Under automobile liability policy providing that coverage to person respon- 
sible for operation of automobile with named insured’s consent was extended to 
uses authorized by such person, whether or not particular use was authorized by 
named insured, insurer held not liable for injuries resulting from negligence of 
bus driver while driving to tourist camp one mile from city to spend night, where 
driver was instructed by bus operator, which was named insured, to remain in city 
overnight preceding journey on next day to another terminal. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Transferred from Superior Court, Coos County; Lorimer, Judge. 


Actions of case by Lena K. Smith and by Pearl K. Wheeler against the 
Interstate Passenger Service and another, and petition for declaratory judgment 
by the Central Surety & Insurance Corporation against Lena K. Smith and others. 

ransfererd following return of verdicts for plaintiffs in the actions, on exceptions 
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by named defendant in the actions to denials of motions for directed verdicts, 
and on the insurance corporation’s exception to an adverse finding. 

Exceptions sustained. 

Actions of case, for negligence, to recover for personal injuries sustained in 
a collision between a motorbus owned by the Interstate Passenger Service and 
driven by the defendant Daniel Monroe, which occurred at Bethlehem on Septem- 
ber [1, 1935, and petition for a declaratory judgment, to determine the rights of 
the parties under an automobile liability insurance policy issued by the petitioner 
to the Interstate Passenger Service. There was a trial of the tort actions by jury 
resulting in verdicts for the plaintiffs. In each case the Interstate Passenger 
Service moved for a directed verdict on the ground that the plaintiffs “had shown 
no agency on the part of driver Monroe” at the time the accident occurred. These 
motions were denied subject to exception. 

The issue raised by the petition was submitted to the presiding justice, who 
found “that Monroe took the automobile bus with the consent of the Interstate 
Passenger Service and that the petitioner’s policy covered the accident.” To this 
finding the petitioner excepted. 

Bernard Jacobs, of Lancaster, for Lena K. Smith and Pearl K. Wheeler. 

Frank P. Blais and Crawford D. Hening, both of Berlin, for Central Surety 
& Insurance Corporation and defendants in tort actions. 

MARBLE, Justice. 

The Interstate Passenger Service operated a motorbus between Dover and 
Littleton. This bus was scheduled to reach Littleton in the evening and to leave 
there on the following morning. Ordinarily the driver of the bus parked it at 
night in the “city parking space” at Littleton, but on the evening of the accident 
he decided to spend the night at a tourists’ resort, situated about a mile east of 
Twin Mountain, where he had stayed on a few previous occasions. While driving 
toward that point he collided with an automobile, causing the injuries for which 
the plaintiffs in the tort actions seek recovery. 

{1] The material portion of his testimony, which is the basis of the court’s 
finding, is as follows: 

“Q. Were you authorized to drive your automobile at any other place beyond 
the destination of Littleton? A. I have no authorization, no. * * * 

“Q. Did your company know that you were going to Twin Mountain that 
night? A. They didn’t. * * * 

“Q. Where did you keep your car? A. Up in the city parking space. 

“Q. And sometimes you kept it there, and they left it to your discretion, didn’t 
they? A. Yes. 

“Q. Yes, you could leave the car wherever you deemed it advisable? A. Well, 
except—as long as it was in Littleton, yes. * * * : 

“Q. As a matter of fact, as far as your employers were concerned, * * * it 
didn’t make any difference to them whether you stayed in one town or another 
town? A. Oh, it did. 

“QO. It did make a difference? A. Yes. 

“Q. Will you tell us how you know that it did? A. Because I had orders 
to go to Littleton and stay there over night and come back in the morning. r 

“Q. You had orders to go to Littleton and to start from Littleton to go back, 
and isn’t that exactly what your orders were, and nothing else? A. Well, yes, 
to start from Littleton in the morning. 


“Q. And whether or not you crossed the town line into Lisbon or into Beth- 
lehem or into Dalton didn’t mean anything, so far as you know, to your concern, 
did it?) A. I certainly knew it did, yes. * * * 


“Q. Were you on the company’s business that night—of any kind? A. Oh, no, 


sir. 
On this evidence it could not be found “that Monroe took the automobile bus 
with the consent of the Interstate Passenger Service.” 

[2] The policy issued by the Central Surety & Insurance Corporation to 
the Interstate Passenger Service contained the following provision: “The coverag? 
provided herein to a person responsible for the operation of the named insured’s 
motor vehicle with his expressed or implied consent is extended to uses authorize 


by such person whether or not the particular use was authorized by the Named 
Assured.” 
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It has been very recently held that uses authorized by the express or implied 
consent of the named assured are the limits of coverage under this particular 
provision. Travelers’ Ins. Co. v. Greenough (N.H.) 190 A. 129. The present case 
is therefore governed by the rule of Sauriolle v. O’Gorman, 86 N.H. 39, 163 A. 
717. 

No question relating to the liability of Monroe, who is joined as a defendant 
in the tort actions, has been raised. It is assumed that as against him the plain- 
tiff in each action is entitled to judgment on the verdict. 

Exceptions sustained. 

All concurred. 

BOSSE v. WOLVERINE INS. CO. 
Supreme Court of New Hampshire. Hillsborough. March 2, 1937. 
190 Atlantic Reporter 715. 
1. THIRD PARTY. 


Avoidance as to the insured of a motor vehicle policy issued pursuant to 
statute may not disturb the insurer’s obligation to one recovering a judgment 
against insured (Laws 1927, c. 54, § 6, subds. 1, 3). 

(For other cases, see Insurance, Dec. Dig. § 271.) 

2. STATUTORY PROVISION. 

Motor vehicle liability policy issued pursuant to statute is controlled by the 
terms of the statute, and any terms not prescribed by the statute or not within the 
authority of the insurance commissioner to approve, or not in fact approved by 
him, are to be rejected in determining relations between the insurer and those to 
whom the insured may be under liability (Laws 1927, c. 54, § 6). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. FRAUD. 

Party issuing motor vehicle liability policy pursuant to statute is a party priv) 
to judgment recovered against insured, and may only attack judgment for fraud 
by direct proceeding to vacate the judgment and not collaterally in suit by party 
recovering the judgment to recover the amount from the insurer (Laws 1927, c. 
54, § 6). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

4. ABSOLUTE LIABILITY. ' 

Under statute providing for motor vehicle liability policies, relation between 
insurer and those to whom insured becomes liable is separate and distinct from 
that between insurer and insured; the policy being insurer’s guaranty to answer for 
liability insured (Laws 1927, c. 54, § 6). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Exceptions from Superior Court, Hillsborough County; Lorimer, Judge. 

Suit by Bertha Bosse against the Wolverine Insurance Company. Ruling in 
favor of plaintiff, and defendant brings exceptions. 

Exceptions overruled. 

Bill in equity. The plaintiff seeks to recover from the defendant the amount 
of a judgment against her husband upon a liability insured by the defendant. In 
defense the insurer claims that the insured violated the terms of the policy by 
deceit in making statements and concealing facts about the accident out of which 
the liability arose. The court ruled that the defense was not valid in law, and 
the defendant excepted. 

Sullivan & Sullivan and Thomas E. Dolan, all of Manchester, for plaintiff. 

Thorp & Branch and F. W. Branch, all of Manchester, for defendant. 

ALLEN, Chief Justice. 

The issue now presented was not before the court in the former transfer of 
the case. Bosse v. Wolverine Ins. Co. (N.H.) 184 A. 359. It was then assumed 
without discussion that there was a litigable issue of fact, and the main contention 
was whether the defendant had had a fair trial of the issue. It did not appear 
the policy was a “motor vehicle policy” specially regulated by statute (Laws 1927, 
c. 54), and it was not suggested that any construction of the act in its effect upon 
the policy was involved. The claim that the decision rested in part upon a ruling 
that the defense now sought to be made was a legally valid one, if sustained, would 
lead to a result of a declaration of the law with no judicial consideration. 
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[1] The policy contains a clause for its avoidance if the insured conceals 
or misrepresents any material fact concerning the insurance or makes any attempt 
to defraud the insurer either before or after any loss. The inquiry determinative 
of the plaintiff's right to recover is whether the cause has any effect except as 
between the insurer and insured. Avoidance as to the insured may not disturb 
the insurer’s obligations to others which a statutory policy imposes. There being 
such a policy, the statutory regulations for it may not be altered or modified by 
terms of the policy in conflict with them. And the terms are to be read to conform 
with the statute if they reasonably may be. . 


The policy was issued under the above-cited act. One clause of the act 
(section 6, subd. 3) provides that “no statement made by the insured * * * and 
no violation of the terms of the policy, shall operate to defeat or avoid the policy 
so as to bar recovery.” By another clause (section 6, subd. 1) the insurer’s liability 
“shall become absolute whenever loss or damage covered” by its policy occurs, 
and the insurer is liable to the amount of the policy to one obtaining judgment 
against the insured upon a liability if the policy furnished insurance therefor “at 
the accrual of the cause of action.” 

[2] By section 6 the insurance commissioner is to approve a form a policy 
which is to contain as one of its terms an agreement that insurance is provided 
“in accordance with and subject to the provisions” of the act. It does not appear 
here whether the policy sued upon had the commissioner’s approval as to its form, 
and it is not material. Any term not prescribed by the act or not within the 
commissioner’s authority to approve or not in fact approved by him is to be 
rejected in determining the relations between the insurer and those to whom the 
insured may be under liability. The policy does not control, but is controlled 
by, the terms of the act. The question here is of construction of a provision ot 
the act, and if the construction for which the defendant contends were upheld, 
the term of the policy on which it relies would be merely a declaration of the 
statutory intent. 

The defendant’s position is that the act is to be construed in the light of 
common-law principles, and that the avoiding effect of fraud is within the 
legislative contemplation, whether the insured or his judgment creditor perpetrated 
the fraud. s 

[3] It is argued that the plaintiff's judgment is tainted by the fraud, In this 
the defendant is confronted with an insurmountable difficulty. The judgment is 
in force and the act has no bearing upon its validity. In all elemental respects, 
the defendant is a party privy to it. By its policy it indemnified the insured for 
his liability for the accident, with the right to represent him in defense of the 
action in which the judgment has been rendered, and by the act, upon recovery 
of a final judgment, “the judgment creditor shall be entitled to have the insurance 
money applied” to its satisfaction (section 6). If the judgment was fraudulently 
obtained, the defendant’s right to have it set aside existed according to common 
law which the act did not change or modify. But the judgment may be attacked, 
not collaterally, but only directly by a defeated party or his privy. And here, so 
far as the defendant seeks relief on the ground that the fraud produced or helped 
to produce the judgment, it would circumvent the rule against collateral attack 
to grant the relief. The judgment is open to attack if fraud inheres in it, but 
the attack must be by the remedial procedure of seeking its vacation. While 
the insured is barred from questioning it by reason of his fraud in its procurement, 
the bar does not apply to the insurer, who has assumed obligation only in respect 
to a judgment duly obtained. But the insurer is a party privy to it, and not a 
stranger. It has the right of any defeated party to contest the validity of a 
judgment. Its claim is, not of avoidance of the policy, but that the judgment was 
not a proper one to establish its liability. And except by direct proceeding to 
have the judgment vacated, it may not plead the fraud invalidating the judgment. 
The plaintiff's innocence of the fraud is immaterial. Satisfaction of the judg- 
ment would make her a beneficiary of the fraud, and she may profit no more by 
another’s fraud than by her own. But finality of the judgment disposes of the 
charge of fraud in producing it. 


In respect to the claim of an avoidance of the policy unrelated to the judg- 


ment but operating to release the insurer from liability for the accident, the 
legislative policy is to protect the injured person from loss of his benefit of the 
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insurance. The plan of the act to furnish indemnity to the insured and protection 
for those to whom he may become liable is paramount. “The purpose of chapter 
54 is simply to induce motor vehicle operators to provide security to persons 
injured by their negligence.” American Mut. Liability Ins. Co. v. Ocean Accident 
Guarantee Corporation, 87 N.H. 374, 378, 180 A. 249, 250. : 

{4] Insurance existing, conduct of the insured was not to affect the rights 
of those to whom the insured became liable. The relation between them and the 
insurer is regulated by the act and is distinct and separate from that between the 
insurer and the insured. The policy as a contract of indemnity is the insurer’s 
guaranty to answer for the liability insured within the amount of the policy. 
The act seeks to prevent a loss of the guaranty through matters which may avoid 
the policy as to the insured. What is said in Maryland Casualty Co. v. Martin 
(N.H.) 189 A. 162, respecting the effect of a Massachusetts indemnity policy 
applies equally to one under the local act. . 

The act is unqualified in its provision that conduct of the insured avoiding 
the policy as to him shall not avoid it as to those to whom he is under insured 
liability. So far as they are concerned, the character of the insured’s conduct of 
avoidance is not a factor. Not taking part in it, they are unaffected by it. Obtain- 
ing a valid and final judgment against the insured upon the liability, they are 
“entitled to have the insurance money applied” to its satisfaction, as the act explic- 
itly states. : 

An intent on the part of the Legislature to countenance fraud is not found. 
It is asserted that the insured’s fraudulent conduct of avoidance inures to the 
benefit of his judgment-creditor. The assertion is not tenable. So long as the 
judgment stands, it meets the charge that fraud inheres in it. The plaintiff, hold- 
ing an unimpeached judgment, does not benefit from the fraud. If the policy were 
forfeited as to her for a matter of avoidance not affecting the validity of the 
judgment, she would be an innocent sufferer through the loss of insurance by a 
third person’s act. It may therefore fairly be said that the legislation protects 
against fraud rather than promotes or overlooks it. At least the injusice of loss 
of security through another’s independent conduct is thereby obviated. The insur- 
er’s obligation to the judgment creditor of the insured is in full analogy with that 
created by fire insurance policies in favor of a mortgagee of the insured property 
when they provide that their forfeiture by reason of acts and defaults of the 
mortgagor shall not be effective against thé mortgagee. 

The insurer, having assumed a liability to the plaintiff, has not been discharged 
therefrom, By force of the act, the insurance, upon the occurrence of the event 
for which the insured became liable to her, created a direct relation between her 
and the insurer. She stands in her own right, and not in that of the insured. 
The act defining the rights and duties of the relation, the insurer does business 
pursuant to them. 

Exceptions overruled. 

Branch, J., did not sit. 

The others concurred. 


FARRELL v. EMPLOYERS LIABILITY ASSUR. CORPORATION, 
Limited. No. 1230. 
Supreme Court of Rhode Island. Feb. 24, 1937. 
190 Atlantic Reporter 466. 
6. BURDEN OF PROOF. 

Automobile liability insurer relying on particular interpretation of Massachu- 
setts statutes incorporated in automobile liability policy different from interpre- 
tation reached by Rhode Island trial court had burden of proving by preponderance 
of evidence validity of interpretation relied on (Acts Mass. 1925, c. 346, as 
amended). 


(For other cases, see Insurance, Dec. Dig. § 646[3%4].) 
7, AMBIGUITY. . ; 
Where terms of automobile liability policy were open to different interpreta- 


tions, trial judge was entitled to construe policy most favorably to insured and to 
injured party obtaining unsatisfied judgment against insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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8. EXTRATERRITORIAL COVERAGE. 

In absence of provision in automobile liability policy issued in Massachusetts 
expressly excluding from its extraterritorial coverage operation of Massachusetts 
statutes precluding insurer from relying on insured’s failure to co-operate as defense 
and in absence of pertinent judicial decisions of Massachusetts court, Rhode Island 
trial judge’s determination that defense of lack of co-operation by insured was not 
excluded from extraterritorial coverage held not error (Acts Mass.1925, c. 346, 
as amended). 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Moss, J., dissenting in part. 


Appeal from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh Judge. 


Suit by Charles L. Farrell against the Employers Liability Assurance Cor- 
poration, Limited. From an adverse decree, respondent appeals. 

Appeal dismissed, decree affirmed, and cause remanded, with directions. 

Edmund F. Beagan and Joseph E. Beagan, both of Providence, for complainant. 

Sherwood & Clifford and Sidney Clifford, all of Providence, for respondent. 

Fiynn, Chief Justice. 

This is a suit in equity brought by Charles L. Farrell, a resident of Pawtucket, 
R. I, to reach and apply, in satisfaction of a judgment obtained by the complainant 
in an action of the case against Adolphus J. Holmes, of North Attleboro, Mass., 
certain money under a policy issued in Massachusetts by the respondent, a foreign 
insurance Company, which insured Holmes for automobile liability. It was heard 
by a justice of the superior court upon bill, answer, and evidence, whereupon a 
final decree was entered, ordering the respondent to pay to the complainant the 
amount of said judgment with interest from May 25, 1932. The cause is now before 
this court upon the respondent’s appeal from this decree. 


_It appears that in April, 1930, the respondent issued to Mr. Holmes, the insured, 
a liability insurance policy covering his Pontiac automobile for the period com- 
mencing April 1, 1930 and ending December 31, 1930. The policy contained differ- 
ent kinds of insurance, including extraterritorial coverage, for which an addi- 
tional premium was paid. Holmes thereafter disposed of this automobile, pur- 
chased an Oakland sedan, and applied to the respondent’s agent in North Attle- 
boro, for a transfer of said insurance to the Oakland. All the respondent's 
forms, required to transfer the insurance to cover the Oakland, were provided 
by the respondent’s agent, signed by Holmes and delivered to the agent. A 
week or so later—on August 8, 1930—the Oakland automobile, while being 
driven by Holmes’ son upon a public highway in Pawtucket, collided with a 
taxicab in which the complainant was a passenger. The complainant, in July, 
1931, brought an action at law against Holmes for negligence, to recover for 
personal injuries received in this collision. The writ was served personally 
upon the defendant Holmes within this state. The respondent received reg- 
ular notice of the accident and writ, and authorized its attorneys to enter 
appearance for the defendant Holmes, and they then took complete control of 
the investigation and defense of the case. Some misunderstanding between the 
insured and the company developed, resulting in the failure of the defendant to 
appear on April 28, 1932, the day set for trial. A continuance to May 16 was 
obtained by the respondent’s attorneys, who then filed a motion for permission 
to withdraw from the case, assigning as the only reason therefor the lack of 
co-operation by the defendant insured. This motion was granted on condition 
that the defendant Holmes be notified of the withdrawal of the attorneys and 
of the new assignment date for trial. Notice of this motion and of the new 
trial date was served by the respondent upon defendant Holmes as ordered by 
the court, again the only reason given for the motion being his lack of co-op- 
eration; and, when the case was reached for trial on May 16, 1932, in_ the 
absence of Holmes, the motion of the respondent’s attorneys to withdraw from 
the case was granted. The plaintiff then proceeded to obtain a judgment in this 
action against the defendant Holmes by default, in the amount of $4,006.35. 

On June 9, 1932, the complainant brought an action of debt, based upon 
this judgment, against the respondent, in accordance with the statute of this state 
governing like cases invclving policies issued here. The respondent appeared 
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through the same attorneys and contested the action. The case was tried, jury 
trial waived, before a justice of the superior court, who rendered decision for 
the plaintiff to which the defendant duly excepted and prosecuted its bill of 
exceptions to the supreme court. The case was there pending on exceptions from 
April 21, 1933, until November 15, 1933, when the court rendered its opinion, in 
which the defendant’s exception to the decision of the superior court was sus- 
tained, solely on the ground that that court had no jurisdiction at Jaw to entertain 
the action, and directing the superior court to dismiss the action of debt on 
judgment “without prejudice to the right of the plaintiff to prosecute his claim 
in equity,” as provided in the Massachusetts statute. See Farrell v. Employers’ 
Liability Assurance Corp., Ltd., 54 R.I. 18, 168A. 911, 912. 

Thereupon, in December, 1933, the complainant brought the present suit in 
equity in the manner suggested by the court’s opinion, supra, and as provided 
by section 113 of chapter 175, General Laws of Massachusetts (Ter.Ed.). This 
statute substantially permits a judgment creditor to sue the insurance company 
in equity to reach and apply in satisfaction of the judgment, the insurance money 
due for loss or damage from bodily injury, where the judgment debtor was, at 
the accrual of the cause of action, insured against automobile liability therefor. 

The policy issued by the respondent to Holmes on his Pontiac automobile, 
and later transferred by it to cover the Oakland, incorporates certain pro- 
visions of the Massachusetts law and makes them a part of the contract of 
insurance. Insuring Clause I provides insurance in accordance with and as 
required by chapter 346, Acts of 1925 of Massachusetts and all acts amenda- 
tory thereof and supplemental thereto. Insuring Clause II, “in addition to the 
insurance provided by Insuring Clause I of this Policy” provides extraterritorial 
coverage within the United States and Canada. Insuring Clause III provides 
insurance for property damage, with which we are not concerned. The policy 
contains numerous references, agreements and conditions, some relating to all 
and others relating to some of the different kinds of insurance above referred 
to, requiring the reading as a whole for proper construction. 

Among the statutory provisions in the policy, pertinent here, are conditions 
L(2) and L(3). L(2) is expressly made a part of the insurance under both 
Insuring Clauses I and II, above referred to, and reads as follows: “This Pol- 
icy, the written application therefor, if any, and any rider or endorsement which 
shall not conflict with the provisions of chapter 346 of the Acts of 1925, and all 
acts amendatory thereof and supplementary thereto, and/or section 34A of 
chapter 90 of the General Laws constitutes the entire contract between the 
Corporation and the Assured as respects the motor vehicle or trailer herein 
described.” (3) is substantially a provision of chapter 346. Acts of 1925 of 
Massachusetts, as amended, referred to in condition L(2), and reads as follows: 
“No statement made by the Assured or on his behalf either in securing this 
Policy or in securing the registration of the motor vehicle or trailer covered 
thereby and no violation of the terms of this Policy and no act or default of 
the Assured, either prior or subsequent to the issuance of this Policy, shall 
operate to defeat or avoid this Policy, so as to bar recovery within the limit 
provided in this Policy by a judgment creditor proceeding under the provisions 
of section 113 of chapter 175 and clause 10 of section 3 of chapter 214 of the 
General Laws.” Condition L(3) is expressly made part of Insuring Clause I. 
On the other hand, the policy does not exclude in express terms the operation 
of condition L(3) from insurance given under its extraterritorial coverage. 

There was no question but that the insured had applied for the transfer of 
insurance to the Oakland, on the respondent company’s forms, properly signed 
and delivered to the respondent’s agent, Holbrook, before the accident; that 
the company had received and indorsed it, and had actually transferred the 
coverage to the Oakland sedan and delivered the policy and rider to Holmes; 
and that, after immediate notice of the accident, it had taken over, through its 
attorneys, the complete control of the defense of the case, although it fully 
knew that the Oakland sedan, and not the Pontiac, was involved. 

Although application for the transfer of this insurance to the Oakland 
automobile was admittedly received by the company’s agent a week or more before 
the accident, and later approved, there was some dispute in the testimony as to 
when the transfer took effect. There was testimony indicating that the respond- 
ent’s agent notified Holmes or his son before the accident that the insurance 
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applied for had been approved and transferred. The rider making the transfer 
of insurance was traced in evidence, with the policy, to the possession of the 
respondent at its home office in Boston, following cancellation of the policy in 
October, 1930, after the accident. The respondent did not present this rider, as 
the best evidence of when it was actually dated and became effective, or of what 
change, if any, it made in the coverage and terms of the policy; nor did the 
respondent satisfactorily explain its absence. The respondent reluctantly pre- 
sented the original policy after it previously had indicated the loss thereof, and 
then only after the court had strongly suggested the desirability of this presenta- 
tion. Even then it offered the policy in evidence, without the rider, which was 
considered by the respondent so vital to its contention. The policy bore pin per- 
forations thereon where the rider might ordinarily have been attached. 

It is also significant, upon the question of what date the insurance upon the 
Oakland really became effective, and how far its other clauses may have 
affected the extraterritorial coverage, that Mr. Holbrook, the company’s agent 
who made it out, countersigned it for the company and handled the entire mat- 
ter, was not called by the defendant to testify, although he still retained the 
same connection with the respondent company. 

The trial justice, upon the evidence, found that the respondent had trans- 
ferred the policy from the Pontiac automobile to the Oakland automobile with 
full knowledge of the accident involving the Oakland and had taken over the 
control and defense of the case for the insured, and that thereby the respondent 
was estopped to deny that the Oakland was insured on the day of the accident. 
He also ruled that, by the terms of the statute and policy, the respondent was 
barred from interposing the defense of lack of co-operation on the part of the 
insured, and that the complainant’s suit in equity was not barred by the statute of 
limitations. 

The respondent now contends chiefly that there was no contract of insur- 
ance covering the Oakland at the time of the accident and that the court erred 
in holding that the respondent was estopped,to deny its existence; that it was 
error, if there was a contract, to deprive it of the defense of lack of co-op- 
eration upon the part of the insured; and that, in any event, the suit was begun 
more than one year after the judgment was obtained, and, therefore, was barred, 
according to the terms of the Massachusetts statute which created the right 
and remedy to sue the company. 

In our view, the questions raised are not available to the respondent at this 
time, in view of its conduct and contentions and of the previous opinion in the 
case of Farrell v. Employers’ Liability Assurance Corp., Ltd., supra, which was 
introduced in evidence in the instant case by the complainant, without objection 
by the respondent, as a part of the law of the case. In that former case, the 
superior court held that the Oakland car was covered by the policy at the time 
of the accident; that the defense of lack of co-operation by the assured was 
excluded by the terms of the policy; that under the Massachusetts statutes the 
plaintiff was entitled to recover from the defendant on the policy the amount 
of his judgment against Holmes; and that under the Rhode Island statute an 
action at law was a proper procedure for such recovery. That court therefore 
rendered decision for the plaintiff for the amount of the judgment and interest. 

This court, in reviewing that decision on a bill of exceptions, said in its 
opinion: “The defendant issued in Massachusetts its policy of insurance to said 
Holmes and incorporated therein the following provision:” It then quoted the 
condition “L(3),” which we have quoted, supra, and which had been relied on 
by the superior court as excluding the defense of lack of co-operation by the 
assused, and which, if applicable to the case, could clearly exclude that defense. 
We think the language in that opinion can only be fairly interpreted as a 
determination that the superior court was right in holding that the policy did 
cover the Oakland car at the time of the accident and that the defense of lack of 
co-operation by the assured was not available to the defendant. 

[1] The respondent did not vigorously contest the existence of a contract 
of insurance between it and Holmes covering the car involved in the accident. 
Indeed its conduct in assuming, after due notice, complete defense of the plain- 
tiff’s action against Holmes, and the sole reason for its motion to withdraw from 
the case, because of the insured’s lack of co-operation, and its defense based 
thereon, presuppose the existence of the contractual obligation. Having 


—~ A A Hh OO OO 


So a 





Auto.] Farrell v. Employers Liability Assur. Corporation, Ltd. 295 


obtained the relief it sought in the former case upon a contention that the 
contract of insurance in question did exist but was to be governed by Massa- 
chusetts law, it should not be heard to assert in substantially the same case 
before us that there was no such contract in existence. Therefore, and in view 
of the opinion in the former case, the contention of the respondent, that the 
court below erred in holding the respondent estopped to deny the insurance 
contract covering the accident, is not open to the respondent at this time. 
McAuslan v. Union Trust Co., 46 R.I. 176, 125 A. 296. 

[2] In connection with the respondent's defense because of the assured’s fail- 
ure to co-operate, it is to be noted that, in that case the defendant did not deny that 
this defense would have been excluded, if the plaintiff had brought a suit in equity 
in Massachusetts to recover from the defendant the amount of his judgment. On 
the contrary, its only contentions on this phase of the former case were: (1) That 
by the law of Massachusetts, governing the policy, the above clause of exclusion 
applied only to suits in equity brought in Massachusetts; and (2) that the clause 
was against the public policy of Rhode Island and therefore could not apply to the 
case in this state. < 

The language of the former opinion, supra, indicates clearly that neither of 
these contentions then appeared to the court as sound. As to the latter contention, 
the court then said: “The purpose of the statutes of both states is to secure to an 
injured party the benefit of a contract of insurance entered into between the party 
causing the injury and the insuring company. The fact that the Massachusetts 
statute (G.L.[Ter.Ed.] Mass. c. 175, § 113A, cl. 5) makes recovery more certain by 
depriving the insuring company of certain defenses is not so contrary to our public 
policy as to warrant a denial of a remedy in our courts to one seeking recovery, in a 
proper action, on a policy of insurance similar to the one in suit.” 

This court then reversed the decision of the superior court on the sole ground 
“that the plaintiff has mistaken his remedy,” and that recovery must be sought in 
equity, as prescribed by the Massachusetts statute; and therefore it directed the 
superior court “to dismiss the action without prejudice to the right of the plaintiff 
to prosecute his claim in equity.” 

That case, as already noted, was between the same parties and was based on the 
same contract, and the same substantive rights were at issue, as in the instant case, 
the only difference being as to the form of the proceeding and as to the possible 
application here of the statute of limitations. The evidence also was substantially 
the same. Therefore, in view of the facts above stated, as to*the admissions and 
contentions made by the present respondent in the former case and previously, and 
as to the determinations and statements set forth by this court in its opinion in that 
case, we are convinced that the finding of the superior court in the instant case, that 
the defense of refusal of co-operation by the assured was not available to the 
respondent, should be sustained. 

But the respondent now seeks, notwithstanding the previous adverse disposition 
by the court, to urge that the excluded proof was admissible for a reason other than 
was then assigned. It now claims that the defense of lack of co-operation by the 
insured was excluded only from the part of the policy coverage within Massa- 
chusetts, and not from its extraterritorial coverage. Strangely, the respondent did 
not bring this to the attention of the court in the earlier case. If it felt that court 
had misconceived or misstated the law in that opinion, it never requested an oppor- 
tunity to reargue the law on that point. 

However, if we assume that the question now is properly open to it, we think 
that, in the present circumstances, the respondent’s contention is more ingenious 
than sound. It makes the mistake of treating the Massachusetts statutes and their 
construction as they affect the interpretation of the policy in this case, a question 
purely of law for the trial court’s independent opinion. The real question pre- 
sented was not how the trial court as a_ matter of law would interpret the perti- 
nent Massachusetts statutes and their effect upon the policy, but rather how the 
courts of Massachusetts have interpreted their own statutes and how, in the present 
circumstances, their interpretation affects the policy in this case. The interpretation 
of the policy apparently depended upon the construction and effect of certain Massa- 
chusetts statutes, incorporated therein. 

[3, 4] In the absence of an appropriate statute, the trial court could not take 
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judicial notice of the statutes of Massachusetts and their interpretation. Generally, 
the statutes of another state and their particular interpretation are facts to be 
pleaded and proved as any other material fact in the case. In Callender, McAuslan 
& Troup Co. v. Flint, 187 Mass. 104, at page 107, 72 N.E. 345, the court said “that 
the construction of the agreement depends on the law of the place of acceptance may 
be conceded. Nashua Savings Bank v. Sayles, 184 Mass. 520, 522, 69 N.E. 309 [100 
Am.St.Rep. 573]. But judicial notice cannot be taken of the laws of another state, 
which must be proved and determined like other facts, and no evidence of their 
provisions can be received for the first time at the argument of a case in this court.” 

In Cherry v. Sprague, 187 Mass. 113, at page 117, 72 N.E. 456, 457, 67 L.R.A. 
33, 105 Am.St.Rep. 381, where the appellant sought to cite the statutes, and two 
cases of South Dakota appropriate to the subject-matter of the statute, the court 
said: “But the bill of exceptions upon which the case is here contains no state- 
ment of these citations, nor of any evidence of the law of South Dakota; and it 
is apparent that the decision of the court below was made without taking into con- 
sideration the cases and the statute mentioned and that we cannot consider them.” 
See, also, Johnson v. Scott, 205 Mass. 294, at pages 301, 302, 91 N.E. 302; O’Donnell 
v. Johnson, 36 R.I. 308, at page 313, 90 A. 165; Taylor v. Slater, 21 R.I. 104, 41 A. 
1001. 

[5, 6] The trial court’s interpretation of the statutes incorporated in the policy 
was a fact to be found upon the evidence. If the respondent relied upon a par- 
ticular interpretation of the related statutes as they affected the rights of the 
parties under the policy, and of this complainant, which was different from the 
interpretation reached by the court, the burden was upon it to prove by proper evi- 
dence the validity of such interpretation. 

This court has held: “The question of what is the law of Massachusetts is a 
question of fact, to be decided on evidence, and on such a question we can have no 
_ better evidence than the decisions of the highest judicial court of the State.” Hor- 
ton v. Reed, 13 R.I. 366. 

But the transcript in the instant case discloses that no judicial decision of any 
Massachusetts court was introduced in evidence to support the respondent’s particu- 
lar construction of these statutes incorporated in the policy; nor was any such 
decision ever cited or brought to the attention of the trial court during a rather 
extended argument, and no other evidence was presented to show how the Supreme 
Judicial Court of «Massachusetts construed the statutes or kind of policy in 
question. Without this assistance, the trial justice was forced to make an interpreta- 
tion thereof solely on the evidence before him. He said: “In reading from this 
policy, I am led to believe that these so-called agreements and conditions do not 
specifically state that this defense shall be open to the company. In fact it is silent 
upon that question, looking at it from the best point of view from your” (meaning 
the respondent’s) “standpoint. In reading the policy, I confess I can’t say that it 
was the intention of the company when it made this contract to exclude that par- 
ticular language from operation under the circumstances where the accident has hap- 
pened outside the state.” Apparently he noted that the respondent voluntarily, by 
its own writing, specifically made condition L(2) a part of the extraterritorial 
coverage. The terms of that condition quoted above, in substance, provide that 
this policy and any rider or indorsement which does not conflict with the provisions 
of chapter 346, as amended, constitute the entire contract. The converse seems to be 
that, if a policy and rider or indorsement do conflict with chapter 346, as amended, 
it will not constitute such a contract. 

If that be so, the respondent apparently contended for a rider which it did not 
produce and which might well have been interpreted as conflicting with the pro- 
visions of chapter 346, as amended. Such contention sought to eliminate condition 
L(3), quoted above, which deprived the respondent of certain. defenses; condition 
L(3) was a necessary part of chapter 346, as amended; and condition L(2) in turn, 
by reference and effect, made condition L(3) a part of the contract. Significantly, 
as noted by the trial justice, the policy did not exclude condition L(3) by express 
term from the extraterritorial coverage, as it could have done if intended. 

In this situation and condition of the evidence, the terms of the policy may well 
have appeared to the trial justice as open, at best,-to different interpretations. He 
evidently sought the intention of the parties on the evidence and applied the gen- 
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eral rule of construction of insurance contracts by resolving all doubtful language or 
interpretation against the insurer. He also had in mind, according to the transcript, 
the earlier opinion in this case which indicated that the public policy of both Masssa- 
chusetts and Rhode Island in these statutes was intended to assist the injured person. 

[7-9] In the absence of the rider, and of any provision in the policy expressly 
excluding from its extraterritorial coverage the operation of certain Massachusetts 
statutes, therein incorporated, and without the assistance of any pertinent judicial 
decisions of the Massachusetts court, the trial justice found his interpretations 
of the statutes and policy as a fact upon the evidence before him. The terms of the 
policy were in dispute and were open at least to different inferences and interpreta- 
tion. He was entitled to construe the policy, written in this special form by the 
respondent company, most favorably to the insured and the complainant. We cannot 
say that the justice was clearly wrong or that his decision failed to do justice 
between the parties. Simeone vy. Antonelli, 52 R.I. 41, 156A. 799; Dwyer v. Curria, 
52 R.I. 264, 160 A. 206. Whether or not the interpretation of the policy and statutes, 
reached by the trial justice as a fact upon the evidence, is in harmony with 
some later decisions of the Massachusetts Supreme Judicial Court upon such statutes 
and policy, as a matter of law, is not open in this case to the respondent, and is 
not here decided. 

[10] We also think the trial justice was justified, in the circumstances of this case, 
in finding that the respondent was not entitled to prevail upon its contention that the 
complainant’s right to sue in equity was barred by the expiration of the one year 
mentioned in the Massachusetts statute of limitations. 

In its earlier opinion, supra, our Supreme Court qualified its dismissal of the 
action at law, not with the general words “without prejudice,” but with the special 
words: “Without prejudice to the right of the plaintiff to prosecute his claim in 
equity,” under the Massachusetts statute. (Italics ours.) These words seem to 
indicate the court’s intention to cover a special case and not an ordinary one. 

In a case involving an election of remedies, which the instant case does not, 
this court has said that the effect of a dismissal without prejudice in such ordinary 
case, was to leave the parties as if no action had been instituted. Reynolds v. Hen- 
essy, 17 R.I. 169, at page 175, 20 A. 307, 23 A. 639. 

In Taylor v. Slater, 21 R.I. 104, at page 108, 41 A. 1001, 1003, the court cites the 
Reynolds Case, supra, on the effect of the words “without prejudice” in a decree of 
dismissal, saying: “It gives to a complainant the right to state a new and proper 
case, if he can; but it takes away no right of defense to such suit on any ground, 
other than that of the judgment as a bar.” But the court then added significantly: 
“Had that bill been filed with reasonable diligence, resulting in such a decree, the 
case would have been different; but, as it stands, injurious delay without excuse is 
apparent in both bills.’ (Italics ours.) 

The latter portion of this quotation seems to indicate clearly that, if the original 
action had been brought with reasonable diligence, but was dismissed without pre- 
judice on some other ground, the court would have given the words “without pre- 
judice” a different effect from that previously indicated for the ordinary case. 

In the instant case, the original action was brought in time, and the respond- 
ent’s contention, at least in effect, would seem to make the judgment thereon 
operate as a bar to the suit in equity, notwithstanding the language of the court 
in the Taylor Case, supra. 

In any event, the cases above referred to in addition to resting on somewhat 
different facts, do not seem to prevent our giving to a specially qualified order 
of dismissal by this court, in an exceptional case, a different effect from a decree 
of voluntary dismissal “without prejudice” in an ordinary case. I must be remem- 
bered that this was not an ordinary case. The court was then confronted with 
inescapable facts which were exceptional and peculiar to the instant case. The 
complainant had recovered his original judgment on May 25, 1932: had begun his 
action of debt against this respondent on June 9, 1932, or well within the period 
of one year from the judgment, if there were such a limitation on the right to 
sue the respondent company; the respondent’s bill of exceptions was filed in this 
court on April 21, 1933, but was not heard until October 16, 1933, and was not 
decided until November 15, 1933, almost six months after the expiration of the 
alleged one-year statutory limitation. If the court intended to adopt the view 
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urged by the respondent, that the one-year limitation is an indispensable condition 
imposed by the statute upon the right to sue in equity, then obviously there existed, 
on November 15, 1933, no right at all to sue in equity and no reason to order 
dismissal of the action at law with the special qualification “without prejudice 
to the complainant's right to sue in equity” under the Massachusetts statute rather 
than to enter an unqualified order of dismissal. (Italics ours.) It would seem 
that the court intended to treat it as a special case. 


Certainly this was not mere language to prevent the conclusion of the complain- 
ant by any supposed election of remedies, which is the only explanation offered 
by the respondent. By the opinion in that case, as by the respondent’s own conten- 
tion, there was only one remedy open to the complainant. Consequently, on that 
basis, there could have been no question in the court’s mind of any election of 
remedies. On the contrary, the court refers, in the opinion, to the action at law 
as a mistaken remedy. 


Whether, if the above-indicated view of this dismissal is taken, the court 
considered that the one year mentioned in the statute of limitations was not an 
indispensable condition imposed upon the created right, but related only to the 
remedy; or that this limitation was modified by some other provision of the 
Massachusetts statutes of limitations; or that the so-called tolling statutes, either 
of Massachusetts or of Rhode Island, appeared to authorize another action within 
a given time after the abatement of the action at law, we are not prepared nor 
required to say here. The court may have intended to do, in that case, what it 
considered to be within its broad powers to prevent injustice between the parties. 
In any event, we think the language used is at least open to the interpretation that 
the court intended to indicate that the respondent’s contention in this regard was 
not to be extended so as to bar the complainant’s right to sue in equity. 


But in the instant case there is a stronger reason to sustain the finding of 
the trial justice on this point. The respondent’s defense upon the statute of limita- 
tions is based on the contention that this suit was not brought until more than 
one year after the recovery of judgment by the plaintiff against the assured, and 
on the fact that the Massachusetts statute requires that a suit in equity, such 
as this “shall be commenced only within one year next ather the cause of action 
accrues.” G.L.(Ter.Ed.) Mass. c. 260, § 4. The statute, referred to in evidence, 
is apparently General Laws of Massachusetts (Ter.Ed.) chapter 260, § 4. But 
there was also in evidence section 32 of the same chapter, which is the general 
statute of limitations, providing as follows: “Proceedings Upon Failure of Original 
Action. Section 32. Extension of time tn case of adatement. If, in an action duly 
commenced within the time limited in this chapter, the writ fails of a suf- 
ficient service or return by reason of an unavoidable accident or of a default 
or neglect of the officer to whom it is committed * * * or if the action is other- 
wise avoided or defeated by the death of a party thereto or for any matter of 
form, * * * the plaintiff or demandant or any person claiming under him may 
commence a new action for the same cause within one year after the abatement 
or other determination of the original action.” 


The trial justice, upon this state of the evidence, apparently found as a fact 
that section 4.of the statute of limitations was just as much subject to the provi- 
sions of section 32 of that statute as was any other of its sections which fix 
period of limitations for various causes of action; and that if the cause of action 
in the instant case was governed by section 4, as contended by the respondent, it 
was governed by it as qualified by section 32, just as it would have been if the 
former case between the same parties and the instant case had both been brought 
in Massachusetts; that the former case was brought within the period of one 
year fixed by section 4 of the Massachusetts statute, and it was dismissed solely 
on the ground that the proper form of remedy was in equity and not at law, 
and “without prejudice to the right of the plaintiff to prosecute his claim in 
equity”; and that the instant case was brought within one vear after the former 
case was thus defeated for a matter of form. The only evidence that was before 
the superior court as to the Massachusetts law on this point was the bare language 
of the statutes above referred to. 


We have stated, supra, the statutes of another state and their interpretation 
are facts to be proved as any other facts. This was not a case where there was 
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only one statute and where the only reasonable interpretation was as the respondent 
contends, or where judicial decisions had been introduced in evidence and were in 
agreement. The best evidence would have been the interpretation of these Massa- 
chusetts statutes as they affect the policy, as made by the Massachusetts supreme 
judicial court. Horton v. Reed, supra. 

As was aptly said by Justice Gummere in the case of Title Guarantee & Trust 
Co. v. Trenton Potteries Co., 56 N.J.Eq. 441, 38 A. 422, 423, and which was cited 
with approval in Coral Gables v. Kretschmer, 116 N.J.Law, 580, 184 A. 825: “In 
order to know what the law of a foreign state is on a given subject, we need 
something more than the production of the statute, for that only gives the words 
in which the law is written. The question to be determined is not what the 
language of the law is, but what the law is altogether, as shown by exposition, 
interpretation, and adjudication.” 

In the absence of any assistance from the respondent by way of decisions of 
Massachusetts courts upon the subject-matter, either in evidence or cited, the trial 
justice interpreted what appeared as a conflict between sections of the Massa- 
chusetts statute in evidence and found as a fact that the suit in equity was not 
barred thereby. This finding was consistent with the evidence before him and 
with the court’s earlier opinion, supra. In the particular circumstances of this 
case and in view of the earlier opinion, we cannot say that the trial justice was 
clearly wrong in such a finding upon the evidence as presented. 

The respondent’s appeal is denied and dismissed, the decree appealed from is 
affirmed, and the cause is remanded to the superior court for further proceedings. 


HAWKINS v. AGRICULTURAL INS. CO.. No. 7515. 
Supreme Court of Rhode Island. April 3, 1937. 
190 Atlantic Reporter 858. 
1. WAIVER. 
Provision in policy that no officer, agent, or other representative of insurer 
shall have power to waive any of policy’s terms, unless waiver be written upon 
or attached to policy, does not apply to waiver given after insured has suffered 


loss within coverage of policy, where waiver relates to something to be done by 
insured after suffering loss. 


(For other cases, see Insurance, Dec. Dig. § 385.) 
2. EXTENSION. 

After loss has been suffered under policy, provision therein that waiver or 
extension of time for giving notice of loss or for filing proof thereof must be 
in writing will not prevent oral waiver or extension of time from being valid 
and binding on insurer, if given to insured by any authorized representative of 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

3. AGENCY. 

Evidence that insurer’s general agent countersigned policy issued to automo- 
bile rental company, solely signed and affixed rider extending insurance to cover 
loss caused by theft, fraudulent concealment, or disposal by rentee received proofs 
of loss, and acted as adjuster with insurer’s knowledge and assent held sufficient 
for jury to find that agent had authority to bind insurer by waiving provision 
requiring company to file proof of loss of rented automobile within sixty days 
after loss, unless time was extended in writing. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. WAIVER. 

Any officer or agent of insurer who has power to accept proofs of loss and 
to deal with insured in settlement of claim has power to waive notice of proofs or 
any defect therein, and in absence of a known limitation upon his power, insured 
may safely rely upon his words and conduct. ‘ 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

5. CONSTRUCTION. : 7 

Policy issued in state to automobile renting company, covering loss caused 
by theft, fraudulent concealment, or disposal of automobile by rentee, held required 
to be construed according to law of state. — 

(For other cases, see Insurance, Deg. Dig. § 147[2].) 
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6. THEFT. 

Obtaining possession of automobile from its owner under rental agreement to 
use it for a few hours only and driving it off with criminal intent of depriving 
owner of automobile permanently constitutes a “theft” within terms of policy 
insuring automobile renting company against loss caused by theft, fraudulent con- 
cealment, or disposal of automobile by rentee. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
7. INTENT. 


Evidence that automobile rental company’s automobile, which had been rented 
for eight hours, was found in Texas several days later, that rentee concealed true 
ownership from Texas police and said he was on his way to California, and that 
rentee was wanted by police in city where rental company was located held suf- 
ficient for jury on question whether rentee had obtained possession of automobile 
with criminal intent of permanently depriving company of it so as to inflict loss 
within theft policy. 

(For other cases, see Insurance, Dec. Dig. § 668{10].) 

_. Exceptions from Superior Court, Providence and Bristol Counties; G. Frede- 
rick Frost, Judge. 

Action by Earl W. Hawkins, doing business as Rent a Car Company, against 
the Agricultural Insurance Company. Defendant’s motion for a nonsuit was 
granted, and plaintiff brings exception. 

Exception sustained, and case remitted for a new trial. 

Sayles Gorham, of Providence, for plaintiff. 

McGovern & Slattery, Fred B. Perkins, and William E. McCabe, all of Provi- 
dence, for defendant. 

Moss, Justice. 

This is an action of assumpsit, brought on an insurance policy issued by the 
defendant to the plaintiff, to recover for the loss of an automobile covered by the 
policy and rented by the plaintiff to a customer and never returned. At the trial 
in the superior court a motion for a nonsuit was made by the defendant at the 
conclusion of the evidence for the plaintiff and was granted by the trial justice on 
the ground that it appeared from the evidence that no claim for the loss was filed 
by the plaintiff with the defendant in accordance with the requirements of the 
policy. The case is now before us on the plaintiff's exception to this decision. 

The policy was procured by the plaintiff, through a broker named Coe, from 
the general agent of the defendant company in the city of Providence in this state, 
by the name of Knibb, who maintained the defendant’s office in that city and 
signed the policy and its riders and put the whole insurance contract into effect. 
By its terms, as construed by us, the defendant, besides other coverage, insured 
the plaintiff against direct loss of or damage to any car therein described, from 
theft, fraudulent concealment or disposal by any person, not in the plaintiff's 
service or employment, to whom the plaintiff had rented such car. 

Among the provisions in the rider giving this coverage was one that the 
assured, upon becoming aware of any act or omission on the part of any rentee 
or lessee, which might be made the basis of a claim under the policy, must forth- 
with give notice in writing or by telegraph to the Insurance Company at its office 
in Providence and notify the police authorities, and, if required by the company, 
should procure a warrant for the arrest of such rentee or lessee on a charge of 
larceny or embezzlement. The rider also provided that within ten days after the 
giving of such notice the assured must file with the company a signed and sworn 
statement of the facts about the rentee or lessee and his conduct and the car. 
There was also a general condition in the policy requiring the assured, within sixty 
days after the loss or damage, to render to the company a signed and sworn 
statement of the claim of the assured, unless the time was extended in writing 
by the company. 

The evidence showed that about 10 a. m. on June 21 the car was rented by 
the plaintiff to one McArdle, to be returned eight hours later. It was not returned, 
and the plaintiff at midnight reported the facts to the police, and the next morning 
reported them by telephone to Coe, the broker. The latter then talked with Knibb, 
the defendant’s general agent, and asked him to send a man to see the plaintiff 
and have him sign a proof of loss and to take care of the details of the matter. 
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Knibb agreed and two days later a man from his office came to the plaintiff with 
some papers to be signed about the matter; and the plaintiff then signed them 
and gave them to the man, with the rental agreement, signed by McArdle and 
containing detailed information about him; and also with an insurance blank, which 
the plaintiff had filled out. 

The next information that the plaintiff received about the car came to him 
on June 29 in a telegram from the police in Pecos, Tex., which is near the west- 
ernmost corner of that state, that they had the car and McArdle there. The plain- 
tiff then telegraphed to them, in reply, to hold both the car and McArdle; and 
Knibb was informed of both the telegram and the reply. On July 6 McArdle sent 
a telegram to the plaintiff's employee who had rented the car to McArdle and was 
a friend of the latter’s brother. In this telegram the sender stated that he was 
“stranded,” and he asked this employee to help him get funds to return. The 
employee turned it over to the plaintiff, who turned it over to Knibb. 

On July 14 the plaintiff received a telegram from the police in El Paso, Tex., 
farther west than Pecos, that they were holding the car and McArdle. They 
described the car and said that the Rhode Island state highway department had 
given the plaintiff as its legal owner. The plaintiff telegraphed back to the police 
to hold the car until advised differently by the Insurance Company or him. A few 
days after July 29 a letter of that date was received from the El Paso police 
about McArdle and the car and the prospect of selling it there for the plaintiff 
or the Insurance Company. 

Knibb was informed of these various matters, either directly or through Coe, 
and said that it would cost too much to bring the car back. He told the plaintiff 
that “they,” apparently meaning the Insurance Company, would sell it “down 
there” and that there was nothing more for the plaintiff to do about it. It was 
never brought back. After the letter came from the El Paso police, and appar- 
ently soon afterwards, the plaintiff received a letter from Coe or Knibb’s office 
that he should go to the federal district attorney’s office in Providence and swear 
out a warrant for McArdle’s arrest. He went there with Knibb but'they were told 
that a warrant could not be issued for McArdle’s arrest in Texas. 

At that time Knibb told the plaintiff that the latter had done everything that 
the policy called for and couldn’t do anything more. Relying on that statement, 
the plaintiff did not file any signed and sworn statement of his claim of loss, with 
certain information, in compliance with the above-mentioned requirement of the 
policy that the insured must within sixty days file such a statement; and the time 
for its filing was not extended in writing by the company. But just a few days 
after the expiration of the sixty days the plaintiff, at the request of Coe, went to 
the latter’s office and filled out, signed and swore to such a statement and filed it 
in Knibb’s office, where it was received without objection and never returned. 
No objection was made to it, because of the lateness of its filing or for any other 
reason, until this case was being tried in the district court, more than seven months 
afterwards. Knibb told Goe at one time that the plaintiff had complied with all 
the provisions of the policy. 

It is not contended by the defendant that it did not receive promptly all the 
information that was needful or useful for it in this matter, but only that it was 
not received in the form and within the time required by the terms of the policy 
and that for this reason the plaintiff was properly nonsuited in the superior court. 
It also contends that the nonsuit was proper on another ground, not stated by the 
trial justice as a reason for the nonsuit, namely, that there was no evidence for 
the jury that the loss of the car was due to theft, fraudulent concealment, or dis- 
posal of it by McArdle. 

[1] To take up first the former of these contentions, it is well settled that a 
provision, such as there was in this policy, that no officer, agent, or other repre- 
sentative of the Insurance Company shall have power to waive any of the terms 
of the policy, unless such waiver be written upon or attached thereto, does not 
apply to a waiver which is given after the assured has suffered a loss within the 
coverage of the contract of insurance, where the waiver relates to something to be 
done by the assured after suffering such loss. 7 Cooley’s Briefs on Insurance 
(2d Ed.) 5945; 14 R.C.L. 1345, 1346, Insurance, §§ 517, 518. ; 

[2] It is also well settled that after a loss has been suffered under a policy, 
a provision therein, such as there was in this policy, to the effect that any waiver 
or extension of time for the giving of notice to the company of such loss, or for 
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the filing of proof thereof with the company, must be in writing, will not prevent 
an oral waiver or extension of time from being valid and binding on the company, 
if given to the assured by any representative of the company who is authorized to 
give it. Cooley, on page 5943 of the volume cited supra, says: “Provisions in the 
policy as to notice and proofs of loss are inserted for the benefit of the company, 
and the production of such documents, or any defects therein, may be waived by 
the company. The principle is elementary, is never disputed, and is implied in 
all cases dealing with the subject.” See, also, Richards Law of Insurance (4th 
Ed.) § 129; Bishop v. Agricultural Ins. Co., 130 N.Y. 488, 495, 29 N.E. 844, and 
Sergent v. Liverpool & London & Globe Ins. Co., 155 N.Y. 349, 355, 49 N.E. 935. 

[3, 4] As above shown, there was in the instant case plenty of evidence for 
the jury that Knibb had given to the plaintiff a waiver of the filing of proof 
of loss by him with the company in strict compliance with the policy requirement 
pertaining thereto, the failure to comply with which is the only breach by the 
plaintiff that is relied on by the defendant. The only arguable question is whether 
there was evidence to go to the jury that Knibb had express or implied authority 
to give such a waiver. 

There was evidence that he was the general agent of the company for the 
city of Providence; but it was stated by this court in Hamblin v. Newark Fire 
Ins. Co., 48 R.I. 473, 139 A. 212, that the agent in that case, who had countersigned 
and issued the policy and was authorized to receive notice of any loss and who 
therefore might be found to be a general agent of the company, had no authority 
to promise payment or waive written proof of loss, and that the assured had 
no right to rely on any such promise or waiver. But it held therein that the 
authority of an attorney to whom an insurance company has referred a claim for 
adjustment is in many respects more extensive than that of a general agent and 
that a waiver by the company of the condition of the policy as to written proof 
of loss might be inferred from its reference of the adjustment to its attorney. 
An adjuster is generally held to have authority to waive such a condition. 7 
Cooley’s Briefs, 5981, 5982. 

In the instant case there were facts in evidence, or reasonably inferable from 
the evidence, which indicated, with some clearness and force, not only that Knibb, 
in this matter, performed the functions of the general agent of the defendant, 
who countersigned the policy itself and solely signed and affixed the rider which 
extended the insurance to cover loss or damage caused by theft, fraudulent conceal- 
ment or disposal by a rentee, and with whom proofs of loss were to be filed by 
the insured, but also that in this matter he performed the functions of adjuster 
for the defendant and with its knowledge and assent. ae 

According to the evidence, as set forth above, he, through an employee in his 
office, as soon as he was notified of the loss of the car, co-operated with the plain- 
tiff in the preparation and execution of the first claim of loss; he also kept in 
close touch with the plaintiff in the whole matter, received all pertinent information 
that came to the plaintiff from time to time, and decided whether the car should 
be brought back to Providence or sold in Texas to reduce the plaintiff's damages. 
The evidence indicated that in general he represented the defendant in the inves- 
tigation and ascertainment of the fact, in the treatment of the car and McArdle and 
in the matter of the proof and the adjustment of the claim. It also indicated that 
he advised the plaintiff as to what the latter should do in order to comply with 
the requirements of the policy. 

That he did all these things with the knowledge and consent of the defendant 
is indicated by the proven fact that the long letter of July 29 from the police 
authorities of El Paso to the plaintiff, which was delivered by the latter to Knibb, 
was presented at the trial with the information stamped on it at the home office 
of the defendant that it was received there on August 5, about four days after 
it was received by the plaintiff. 


All this was in our judgment evidence for the jury that Knibb had authority 
to bind the company by waiving, as according to the evidence he did waive, after 
the loss had occurred, the strict requirement of the policy as to the presentation 
of proofs of loss. This.conclusion is supported by excellent authority. Thus, the 
rule for such cases is stated as follows at page 5955 of Cooley’s work above cited: 
“It is a well-settled rule that any officer or agent of an insurance company, who 
has power to accept proofs of loss, and to deal with the insured in the settlement 
of the claim, will have power to waive the notice or proofs, or any defect therein, 
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* * * and, in the absence of a known limitation upon the power of such an agent, 
the insured may safely rely upon his words and conduct.” 

In Searte v. Dwelling House Ins. Co., 152 Mass. 263, 25 N.E. 290, it was held 
that if the jury were warranted by the evidence in finding that a certain man 
was the company’s agent in the matter of the technical proof of loss required 
by the terms of the policy, they could find that he could, as such agent, extend 
the time within which such proof should be made formally to the company, “espe- 
cially after he had received from the insured a full and complete statement of 
the items going to make up the amount, although informally made.” The court 
also said: “That the defendant can in any way have been harmed by the failure 
to file formal proof cannot be contended. It was in possession of all the details 
of the loss by the report of Norris upon the informal paper, and upon the whole 
evidence the jury was justified in finding that it had waived a strict compliance 
with the condition requiring a formal proof of loss to be made forthwith.” 

In McCollough v. Home Ins. Co., 155 Cal. 659, 663, 102 P. 814, 815, 18 Ann.Cas. 
862, there was evidence that within the sixty days allowed by the policy for the 
filing of a sworn proof of loss, an adjuster for the company told the insured that 
though the proof ought to be sworn to, it was not necessary and he would go 
ahead and settle just the same, and that the insured therefore did not swear to 
the proof of loss. It was held that this was evidence on which the jury might 
properly find that the company had waived the requirement of the policy that the 
proof must be sworn to by the insured. 

For the reasons above stated we are of the opinion that the trial justice in 
the instant case was not justified in nonsuiting the plaintiff on the ground that 
the plaintiff did not, within sixty days after the loss, file at Knibb’s office signed 
and sworn proofs of loss in accordance with the requirements of the policy. 

This leaves for consideration the contention of the defendant that the nonsuit 
was proper because there was no evidence for the jury that the loss to the plaintiff 
was due to theft, fraudulent concealment or disposal of the car by McArdle. On 
this point we are of the opinion that there was evidence, which should have been 
left to the jury, that he did commit a theft of the car. 

[5] As the policy was issued in this state, it must be construed according to 
the law of this state. In Brady v. Norwich Union Fire Ins. Society, 47 R.I. 
416, 133 A. 799, it was held that under a similar policy the word “theft” included 
not only common-law larceny, but also each of the crimes which were formerly 
the separate crimes of embezzlement and obtaining property by false pretenses. 

[6] In a note in 89 A.L.R. at page 406 the following statement is made: “In 
order to constitute a ‘theft’ within the meaning of a policy insuring against the 
theft of an automobile, it is generally held that there must be present a criminal 
intent permanently to deprive the owner of his property.” We are of the opinion 
that the converse also is true and that in this state it is a theft of an automobile, 
under the terms of such a policy as the one in the instant case, for a man to get 
possession of it from its owner, under a rental agreement that he may use it 
for a few hours only, and then to drive it off with the criminal intent of depriving 
the owner of it permanently. 


_ In Home Ins. Co. v. Paul, 128 Okl. 142, 143, 261 P. 927, Simpson v. Palmetto 
Fire Ins. Co., 145 S.C. 405, 143 S.E. 184, and Simpson v. General Exchange Ins. 
Corp., 155 S.C. 400, 152 S.E. 672, it is held that a theft under such a policy is 
shown by evidence that a man obtained possession of a car under a similar rental 
agreement and drove it away and then either he disappeared, and neither he nor 
the car was afterwards seen or heard of, or else he took it to a far-distant place 
and kept it until he was arrested. 

In State v. South, 28 N.J.Law, 28, at page 30, 75 Am.Dec. 250, a larceny case, 
the court quotes with approval from the opinion in an English case, and applies 
the following language as to the criminal intent necessary in larceny: “If it appear 
that the prisoner kept the goods as his own till his apprehension, * * * such intent 
may, generally speaking, be deemed proved. * * * If, on the other hand, the 
prisoner took the goods with a view only to a temporary user, intending to keep 
them for a short time only, and to return them to the owner unimpaired, an intent 
thereby wholly to deprive the owner cannot, generally speaking, be deemed proved. 
** * But if he took them with a view only to a temporary user, intending, 
however, to keep them for a very unreasonable time, or to use them in a reckless, 
wanton, or injurious manner, and then to leave it to mere chance whether the owner 
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ever recovered them or not, and if he recovered them at all, would probably 
recover them in a damaged or altered condition, such a taking would seem, in 
common sense, to be ample evidence of an intent wholly to deprive the owner ot 
his property.” 

In Bird v. St. Paul Fire & Marine Ins. Co., 218 Mich. 266, 187 N.W. 265, 266, 
the court, on this point of sufficient evidence for a jury as to the intent to steal, 
quotes the above-quoted language from the opinion in the New Jersey case above 
cited, and also quotes, from the same opinion, and applies this further language: 
“The fact of the taking being merely for temporary use seems, therefore, not of 
itself to be inconsistent with an intent wholly to deprive the owner of his property, 
and therefore does not seem necessarily to negative the felony, but simply to be 
a piece of evidence which the jury may regard as showing a taking from wan- 
tonness, mistake, accident, frolic, or thievish design, according to circumstances.” 

Federal Ins. Co. v. Hiter, 14 Ky» 743, 176 S.W. 210, L.R.A.1915E, 575, is a 
case very similar to the instant case in its facts and it is held in that case that there 
was sufficient evidence of a theft of a car, where it was shown that it was lent 
by its owner to a man to be driven to a certain place, where he said he hoped to 
get employment; that he not only went beyond that place, but never did in fact 
return the machine, and abandoned it in a remote section of a distant state in 
a badly damaged condition; that he did not even notify appellant where it might 
be found; and that it was not in fact recovered for some six or seven weeks after 
it should have been returned. 

[7] The evidence in the instant case corresponds very closely with the evi- 
dence in that case. Besides the proven facts to which we have already called 
attention, others bearing directly on this point were shown or indicated by the evi- 
dence. McArdle, when apprehended by the police in the westernmost corner of 
Texas, was on a direct southern route to California and in the letter which was 
sent by the police department of El Paso to the plaintiff and which the plaintiff 
read to the jury at the request of the defendant's attorney, the sergeant, in charge 
of the auto theft bureau there, said that the last time he had talked with McArdle 
the latter spoke of going to California. The two facts indicate that he was prob- 
ably on his way to that state when the police stopped him and his funds ran out. 

The sergeant also stated in that letter that the car had been abused and that 
McArdle had borrowed some money on it. The same police official, in his telegram 
of July 13 to the plaintiff, stated that he had learned of the latter’s ownership of 
the car by communicating with the Rhode Island highway department, which indi- 
cated that even after McArdle was apprehended he concealed the fact that the car 
belonged to the plaintiff. 

The evidence indicated clearly that he made no attempt to communicate with 
the pleintiff, and the jury might reasonably have inferred from the evidence that 
if McArdle had not been stopped by the police and an investigation made, the 
plaintiff never would have heard of the car again. It was in evidence also that 
when the car was not returned within a reasonable time after it was taken out, 
the plaintiff investigated McArdle’s record in Providence and found out that he 
was wanted by the police there, indicating a motive for his conduct. 

In our opinion the evidence should have been submitted to the jury on the 
question whether McArdle had obtained possession of the car with the criminal 
intent of permanently depriving the plaintiff of it and therefore, by his theft of 
it, had inflicted on the plaintiff a loss within the coverage of the policy. We 
therefore find that the nonsuit cannot be supported on the ground that there was 
no evidence to go to the jury on this question. 

The plaintiff's exception is sustained and the case is remitted to the superior 
court for a new trial. 

Flynn, C. J., did not sit. 


BENNETT CHEVROLET CO. v. BANKERS & SHIPPERS INS. CO. OF 
NEW YORK. No. 7607. 
Supreme Court of Rhode Island. March 22, 1937. 
190 Atlantic Reporter 863. 


1. AMBIGUITY. oe 
Ambiguous language in policy is to be construed most favorably to assured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. POSSESSION. 

Act of assured’s employee in turning over automobile keys to man posing as 
hotel garage man and who hotel bell boy said was the garage man held not 
“voluntary parting with possession” of automobile within provision in automobile 
theft policy excluding loss from coverage where assured voluntarily parts .with 
title to or possession of automobile, so as to preclude recovery for theft of auto- 
mobile. 

The word “possession” has a variety of meanings and has been inter- 
changeably used to describe actual possession and constructive possession 
and that custody may be in the servant and possession in the master. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. USE. 

Whether assured’s employee was using automobile, leased’ to him by assured 
and insured against theft, for business or pleasure at time it was stolen held 
immaterial in action against insurer where policy did not limit use of automobile 
and there was no showing that lease from assured to employee expressly stipulated 
that automobile was to be used only in the course of assured’s business. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


Exceptions from Superior Court, Providence and Bristol Counties; Leonidas 
Pouliot, Jr., Judge. 

Action of assumpsit by the Bennett Chevrolet Company against the Bankers 
& Shippers Insurance Company of New York. Verdict was directed for the 
plaintiff on its own motion and over the objection of the defendant, and the 
defendant brings exceptions. 

Exceptions overruled and case remitted for entry of judgment on the verdict. 

Herman J. Aisenberg and Martin M. Zucker, both of Providence, for plaintiff. 

Henry M. Boss and Francis W. Conlan, both of Providence, for defendant. 

Conpvon, Justice. 

This is an action of assumpsit on an insurance policy to recover damages for 
the theft of an automobile. After a hearing in the superior court before a justice 
sitting with a jury, a verdict was directed for the plaintiff on its motion and over 
the objection of the defendant. The case is here on the defendant’s exceptions 
to this ruling of the trial justice and also to his ruling denying defendant’s motion 
for a directed verdict in its favor. Defendant is also pressing a further exception 
to the ruling of another justice of the superior court, overruling defendant’s demur- 
rer ‘to plaintiff's replication to defendant’s first additional plea. 

The plaintiff is a dealer in automobiles and was insured by the defendant for 
theft of its automobiles including those on lease and belonging to its salesmen. 
One of these salesmen, Gerald H. Noonan, drove a Chevrolet automobile, on 
lease to him and covered by the insurance policy, to Quebec, Canada, over Labor 
Day, 1932. When he arrived in that city, the automobile was stolen from him 
under the following circumstances: Upon reaching the hotel where he intended 
staving for the night, he parked his automobile in the street in front of the hotel 
and then went into the hotel lobby, where he was approached by a man in uniform 
like the livery of a chauffeur. This man offered to drive the car to the garage 
for the night. Noonan thereupon inquired of the hotel bellboy, who was about 
to take him to his room, if the hotel had a garage. The bellboy replied that this 
man was their garage man and that it was “O. K.” to give him the automobile. 
Accordingly, Noonan gave this man the keys to his automobile with the under- 
standing that he was to leave the garage receipt for the car at the hotel desk 
where he, Noonan, would get it the next morning. This was the last time Noonan 
saw the car. The next morning he learned that the car had never been delivered 
to the garage. , 

On these undisputed facts, the defendant contends that the loss of the car 
occurred under conditions which expressly excluded the loss from coverage under 
the policy. The exclusion clause, 2 (d), Form No. 3, reads as follows: “2. Exclu- 
sion. (d) Under the perils of theft, robbery and pilferage (if this policy covers 
those perils)—loss suffered by the assured in case he voluntarily parts with title to 
or possession of any automobile at risk hereunder, whether or not induced so to 
do by any fraudulent scheme, trick, device or false pretense or otherwise”; and 
is part of a rider attached to the policy. The defendant argues that on the above 
facts Noonan voluntarily parted with possession of the automobile by reason of 
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a trick or false pretense. The plaintiff contends in reply that what was parted with 
was not the “possession” intended by the use of that word in the exclusion clause, 
but mere custody of a temporary nature. 

This raises the question as to what was intended by the use of the word 
“possession” in the exclusion clause. This word has a variety of meanings. It 
has been said that, “both in common speech and in legal terminology, there is no 
word more ambiguous in its meaning than possession.” National Safe Deposit 
Co. v. Stead, 232 U.S. 58, 34 S.Ct. 209, 212, 58 L.Ed. 504. The same authority 
says that it has been interchangeably used to describe actual possession and 
constructive possession and that custody may be in the servant and possession in 
the master. The efforts of courts and jurists to fix its meaning with some definite- 
ness and certainty have availed little to clarify its ambiguity. Its use in any 
insurance policy unaccompanied by explanatory words to make clear the sense 
in which it is employed would seem to be hazardous. The use of it in the exclu- 
sion clause of the policy in the instant case has clearly raised a serious issue. 

Under a loose and somewhat nonlegal construction, parting with possession 
could be construed to mean transferring to another the physical control of the 
chattel or thing, even if restricted to mere custody for the purpose of performing 
some service for the owner, no matter how temporary or momentary that control 
might be. On the other hand, under a more strictly legal construction, it could 
be limited to transferring to another the exclusive physical control of the thing 
with the intent that the transferee should have a right to exercise that control for 
his own purposes. 

[{1, 2] Which of these two constructions should be given to the above words, 
“voluntarily parts with * * * possession,” as used in this insurance policy? Under 
the former construction, the insurer will be favored; under the latter, the assured. 
Following the precedents of this court, and courts generally, ambiguous language 
in an insurance policy is to be construed most favorably to the assured. Newberger 
v. New York Life Ins. Co., 56 R.I. 442, 186 A. 472; O’Donnell v. New Amsterdam 
Casualty Co., 50 R.I. 269, 146 A. 410. We find therefore that the facts testified 
to in the instant case do not bring the loss of this automobile within the meaning 
of the exclusion clause as to voluntarily parting with possession. Defendant's 
second exception cannot therefore be sustained on this ground. 

[3] Defendant, however, advances a further ground in support of its second 
exception. It contends that, at the time of the loss, the automobile was not being 
used in the ordinary course of the plaintiff's business and therefore the loss is 
not covered by the policy. There was evidence that the trip was a combination, 
so to speak, of business and pleasure, and the trial justice found that the require- 
ment of the policy was satisfied by this evidence. Whether or not the trip was 
a trip for business or pleasure, or a combination of both, does not appear to 
us to be of any consequence in the light of the rider attached to this policy, by 
force of which this automobile belonging to Noonan on lease from the plaintiff 
was covered by the policy. We have carefully examined this rider and we do 
not find any limitation therein upon the use of this automobile. Unless the lease 
from the plaintiff to Noonan expressly stipulated that this autobmobile was to 
be used only in the course of plaintiff’s business, and there is no evidence that it 
did, then there is no reason for holding that, by necessary implication, this policy 
must have contemplated such a limitation, 

The insurer drew the rider, which expressly stated that the policy was 
extended to cover cars on lease “belonging to the salesmen of the assured and 
operated by the following. * * * ” (Italics ours.) If it intended to limit this 
insurance to the extent of operation by these salesmen in the ordinary and usual 
course of the assured’s business, why did it not say so? In view of defendant's 
knowledge that the automobiles belonged to the individual salesmen as long as 
they complied with the obligations of the lease, it must be presumed to have 
known the use to which the salesmen would put these automobiles, and that such 
use would not be confined solely to the plaintiff’s business. Conditions specified 
in the policy and clearly applicable to the automobiles of the assured, which he 
had for sale, cannot reasonably be applied to the automobiles of the salesmen which 
they held as their own on lease and which they were free to operate without 
restrictions, at least as far as we are aware from the evidence in the instant case. 

We are of the opinion, therefore, that the second ground of defendant's sec- 
ond exception is untenable and that the trial justice did not err in directing a 
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verdict for the plaintiff, although his action was based on a different ground. 
On this view, it is unnecessary to consider defendant’s third and fourth exceptions. 

[4] There remains, however, defendant’s first exception which relates to the 
overruling of its demurrer to plaintiff's replication to defendant’s first additional 
plea. On the facts as pleaded, we think the decision of the trial justice was 
correct. Inasmuch as the facts are set out in the pleadings, we shall not restate 
them here. On analysis the situation presented by these facts is not unlike that 
presented to this court in Hamblin Inc. v. Newark Fire Insurance Co., 48 R.L. 
473, 139 A. 212, and we think the principles there laid down are properly applicable 
to the instant case. While the defendant did not brief this particular point, it 
expressly stated in its brief that it did not waive it. Such aid as we have received 
on the point has come from the treatment of it in the plaintiff’s brief. We dis- 
approve of this manner of pressing exceptions here, as it deprives us of the full 
benefit which we should have of the considered arguments and the citation of 
authorities by the excepting counsel. Points fully treated in the brief may on 
occasions be passed over in oral argument with the statement that they are never- 
theless pressed, without the detriment that may result from the practice which is 
here disapproved. Nevertheless, we are satisfied, upon due consideration, that the 
defendant’s first exception is without merit, and must be overruled. 

All of the defendant’s exceptions are overruled and the case is remitted to the 
superior court for the entry of judgment on the verdict as directed. 


BANKERS & SHIPPERS INS. CO. OF NEW YORK v. ELLIS GREEN 
MOTOR CO. No. 3481. 
Court of Civil Appeals of Texas. El Paso. Feb. 11, 1937. 
Rehearing Denied March 4, 1937. 
102 Southwestern Reporter (2d) 294. 
2. AGENCY. 

Within policy insuring automobile dealer against theft, and excepting theft 
by person to whom one acting under implied authority of assured voluntarily 
parted with possession, salesman did not have implied authority, as matter of 
law, to surrender car to prospective purchaser whom he knew by sight and name 
only, with no safeguard for its return. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

4. WARRANTY. 

Where policy insuring automobile dealer against theft provided that no suit 
should be sustained unless assured fully complied with “foregoing requirements,” 
subsequent stipulation requiring monthly statements by assured was not a con- 
dition precedent necessary to be pleaded and proved, but merely a promissory 
warranty in the nature of a condition subsequent, the breach of which would 
avoid the policy at insurer’s election. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

5. DAMAGES. 

In determining measure of damage under policy insuring against theft of 
automobile, different sections of policy are to be considered together. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

6. VALUE. 

Where stolen automobile was found in damaged condition, and, after repairs 
had been made, was worth less than before it was stolen, measure of damages 
under policy insuring against theft held difference in value of the car before 
it was stolen and after it was recovered and repaired, plus the expense of 
returning it from the place where it was found. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


Appeal fram Galveston County Court; E. B. Holman, Judge. 

Suit by the Ellis Green Motor Company against the Bankers & Shippers 
a Company of New York. From a judgment for plaintiff, defendant 
appeals, 

Affirmed. ; : : 

Appellee, a corporation, buying and selling automobiles, brought this suit 
against appellant upon an automobile general coverage insurance policy, issued 
by appellant, which inter alia, insured appellee against “Theft * * * excepting 
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by any person * * * to which person * * * the assured, or any one acting under 
express or implied authority of the assured, voluntarily parts with title and/or 
possession, whether or not induced so to do by any fraudulent scheme, trick, 
device or false representation.” (Italics ours.) 

The policy was attached to and made a part of the petition. 

Upon trial without a jury, appellee recovered judgment for $184.72, from 
which the defendant appeals. 

Two young men, one named Smythe, came to plaintiff’s place of business in 
Galveston. Smythe pretended to be interested in purchasing a Pontiac coupé 
on display. 

Plaintiff’s salesman, Boren, knew Smythe by sight. Boren permitted the 
young men to take the car out alone for a demonstration. Smythe made an 
appointment to call the next afternoon. The next day, between 5:30 and 6:30 
in the afternoon, Smythe came back alone and stated to Boren he desired to 
take the car out and show it to his sweetheart; that he would be gone 30 or 45 
minutes. Boren permitted him to take the car unattended. Smythe disappeared 
with the car. It was found a few days later in a badily damaged condition at 
Purcell, Okl. Plaintiff brought the car back to Galveston and made the necessary 
repairs upon the same. The undisputed evidence shows plaintiff’s salesmen were 
expressly forbidden to permit cars to be taken out unless accompanied by a 
salesman, and that Boren was immediately discharged by appellee for violating 
such instructions in this instance. Boren testified he had never done so before. 

The court found Boren did not have express or implied authority to part 
with possession of the car. 

As to damages it was found: 

“(8) That the actual damage to plaintiff was as follows: 

(a) Actual cost price to plaintiff in repairing said car 

Actual expense of getting car from Purcell, Oklahoma to Galveston 

Difference in value of the car at the time it was stolen and brought 

back to Galveston, and after the above named repairs were placed 
on the same, 


(b) Value of the car before the same was stolen 695.00 
Value of the car after it was stolen 526.10 
Difference in the value of the car before it was stolen and after it 

was stolen 168.90 

Actual expense of getting car from Purcell, Oklahoma to Galveston 22.86 

Bryan & Bryan, of Houston, for appellant. 

Brantly Harris and George W. Coltzer, both of Galveston, for appellee. 

Hicerns, Justice (after stating the facts as above). 

1. The first point presented is the theft of the car was not covered by the 
policy, because the salesman Boren had authority to surrender the possession 
of the car to Smythe, and voluntarily did so. All of the evidence shows Boren 
had no express authority to surrender cars to prospective purchasers for demon- 
stration unless he or some other representative of the assured went with the 
car; that his action in this instance was contrary to the order of his employer, 
and he was immediately discharged for disobeying such order. 

[1] Implied authority, as distinguished from apparent authority, is actual 
authority circumstantially proven, and embraces authority to do whatever is 
reasonably necessary, usual, and proper to accomplish or perform the principal 
act or transaction, the performance of which has been expressly delegated to 
the agent. 2 C.J.S. Agency, § 99; 2 Am.Jur. Agency, §§ 85, 86; Continental Oil 
Co. v. Baxter (Tex.Civ.App.) 59 S.W.(2d) 463. 

The trial court found Boren did not have implied authority to part with the 
possession of the car. 


[2, 3] This finding cannot be disregarded unless it can be said, a mere sales- 
man, authorized by his principal to sell cars, has implied authority, as a matter 
of law, to surrender to prospective purchasers a car for the purpose of demon- 
stration without any safeguard for its return; that he has such general implied 
authority, though he knows nothing concerning the reliability or responsibility 
of the proposed purchaser. It is a matter of common knowledge theft of auto- 
mobiles is a most common offense; that in a few hours a stolen car may be 
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far removed; its recovery and the apprehension of the thief most difficult, and 
very frequently impossible. 

“The authority of Boren to deliver the car to Smythe, whom Boren knew by 
sight and name only, is not to be necessarily implied. The finding upon the issue 
is sustained, and the point presented overruled. 

In Stuart Motor Co. v. General Exch. Ins. Corp. (Tex.Civ.App.) 43 S.W.(2d) 
647, the salesman acted within the scope of his authority in delivering the truck, 
which distinguishes it from this case. 

In the Higgenbotham Case (American Indemnity Co. v. Higgenbottham) 
(Tex.Civ.App.) 52 §.W.(2d). 653, no question was raised as to an authorized 
delivery. From the opinion it would seem delivery was made by the assured. 

[4] 2. The premiums were to be computed and paid monthly. They were 
to be computed upon monthly statements to be made by the assured. The policy 
required the assured to make such statements. The proof shows it did, but 
there was no pleading to that effect by plaintiff. The appellant asserts the 
making of such reports was a condition precedent necessary to be pleaded and 
proven by appellee. Such is not the nature of the stipulation in question. 

It appears in the policy subsequent to the stipulation which provides that 
no suit shall be sustained “unless the assured shall have fully complied with all 
the foregoing requirements.” The stipulation regarding the monthly _state- 
ments to be made by the assured is merely a promissory warranty in the nature 
of a condition subsequent, the breach of which would avoid the policy at the 
election of the insurer. 

3. The circumstances under which the car was stolen were particularly 
pleaded in the petition and shown by the evidence. Wherefore both the plead- 
ings and the evidence show the loss was covered by the general liability pro- 
vision of the policy, and not within any of the excepted risks. 

[5, 6] 4. In determining the measure of plaintiff’s damage the “Limitation of 
Liability,” “Appraisal,” and “Protection of Salvage” sections of the policy are 
to be considered together. Home Ins. Co. v. Ketchey (Tex.Civ.App.) 45 S.W.(2d) 
350. After the repairs had been made, the car was worth $67 less than before 
it was stolen. It thus appears the repairs did not substantially restore the car 
to its former condition and value. The cost of the repairs was therefore not 
the proper measure of damages. The proper measure, under the two sections 
first mentioned, was $168.90, being the difference in the value of the car before 
it was stolen and after it was stolen, recovered, and repaired (Home Ins. Co. v. 
Ketchey, supra), to which should be added the expense ($22.86) of returning 
the car to Galveston. This latter item is recoverable under the protection of 
salvage section of the policy. 

5. The foregoing conclusions dispose of the controlling questions in the case. 
Other questions presented in the form of subpropositions have been considered, 
are regarded as without merit, and are overruled. For the most part they con- 
sist of correct abstract propositions of law which have no application upon the 
record here presented. 

Affirmed. 


STATE FARM MUT. AUTOMOBILE INS. CO. v. JUSTIS. 
Supreme Court of Appeals of Virginia. March 11, 1937. 
190 Southeastern Reporter 163. 
4. EMPLOYMENT. 


Provision in automobile liability policy that insurer was not liable unless auto- 
mobile was operated by insured, his paid driver, members of his immediate family, 
or persons acting with his consent, covered operation of automobile by insured’s 
brother who was member of insured’s family, and insurer was liable to pay judg- 
ment against insured’s brother, notwithstanding that there was no privity of con- 
tract between judgment creditor and insurer, 

(For other cases, see Insurance, Dec. Dig. §§ 435, 512.) 

Holt and Eggleston, JJ., dissenting. 

Error to Circuit Court, Norfolk County; C. W. Coleman, Judge. 

Action by Marie H. Justis against the State Farm Mutual Automobile Insur- 


ance Company. Judgment for the plaintiff, and the defendant brings error. 
Affirmed. 
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Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Eggleston, and 
Spratley, JJ. 

Rixey & Rixey and C. C. Sharp, all of Norfolk, for plaintiff in error. 

A. O. Lynch, of Norfolk, and Minitree J. Fulton and M. P. Bonifant, both of 
Richmond, for defendant in error. 

Hupeins, Justice. 

This controversy involves the right of Mrs. Marie H. Justis, injured in an auto- 
mobile accident, to compel the State Farm Mutual Automobile Insurance Company 
to pay a judgment obtained in another action against Wade Arnold, under the 
provisions of a policy issued to V. J. Arnold. From an adverse judgment the 
State Farm Mutual Automobile Insurance Company, hereinafter called defendant, 
obtained this writ of error. 


Mrs. Justis was injured on November 4, 1933, while riding as a guest in an auto- 
mobile owned by V. J. Arnold, but operated by Wade Arnold, his brother. She 
instituted an action against Wade Arnold and V. J. Arnold, in which the jury 
returned a verdict against both defendants, but the trial court set aside the verdict 
against V. J. Arnold, and entered judgment on the verdict for $7,000 against Wade 
Arnold. An execution on this judgment was returned “no effects.” Mrs. Justis 
then instituted this action on the policy to recover the amount of the judgment 
from the insurance carrier. 

Defendant contends that under the terms and conditions of the contract of 
insurance, there is no liability on it until there is proof of legal liability on V. J. 
Arnold, and that this liability must be established in one or two ways; either by 
proving that a judgment had been obtained against V. J. Arnold, or by proof of the 
existence of an agreement, approved in writing by defendant, wherein V. J. 
Arnold had promised to pay the injured party. In support of this contention 
defendant relies upon the following extracts from the policy: 

“State Farm Mutual Automobile Insurance Company * * * does hereby insure 
V. J. Arnold of the City of Fox Hall State of Virginia hereinafter called the 
“Assured”, against the perils arising from the ownership, maintenance or use of 
an automobile as hereinafter specified, * * * subject to the terms and conditions 
of this policy while the automobile insured is within the limits of the United States 
(excluding Alaska, the Hawaiian Islands and Porto Rico) and Canada, * * * 


“(9) Suits Against the Company. No suit or action on this policy for the 
recovery of any claim on account of loss or damage to the automobile described 
herein, shall be sustainable in any Court of law or equity unless the Assured shall 
have fully complied with all the requirements that relate to such loss or damage, 
nor until forty (40) days after the same shall become due, nor unless commenced 
within twelve (12) months next after the happening of the loss; nor shall any 
action to recover for any loss covered by this policy, arising or resulting from 
claims upon the Assured for damages, be sustainable unless it shall be brought by 
the Assured after the amount of damages for which the Assured is liable, by 
reason of any casualty covered by this policy, is determined either by a final judg- 
ment against the Assured or by agreement between the Assured and the plaintiff 
with the written consent of the Company, nor unless such action is brought within 
two (2) years after the rendition of such final judgment; provided however, that 
where any such limitations of time are prohibited by the laws of the state wherein 
this policy is issued, then and in that event no suit or action under this policy 
shall be sustainable unless commenced within the shortest limitation permitted 
under the laws of such state.” 


This contract does not, in express terms, contain the usual paragraph, gen- 
erally known as the omnibus clause, extending coverage to members of the fam- 
ily, and others using the automobile with the consent of the owner. Defendant 
contends, in effect, that this contract is one of indemnity, issued for the sole pro- 
tection of one person only, V. J. Arnold, “the Assured.” 

Plaintiff's contention, which is supported by the opinion of the trial court, is 
that the contract is one of liability, not only while the car is being operated by 
V. J. Arnold, but by members of his family, and other persons driving it with his 
consent. 

In support of this contention, she relies on the contract, and especially on para- 
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graph 1, clause D, as well as certain parol evidence. The clause in question is 
found in paragraph No. 1, under the heading “Risks not assumed by the Company.” 

“(1) Risks Not Assuméd by The Company. The Company shall not be liable 
and no liability or obligation of any kind shall attach to the Company for losses or 
damages; (A) To robes, wearing apparel or personal effects under Part I above; 
(B) To any parts of the body, machinery and equipment of the automobile herein 
described while kept or stored separately or while not connected with said auto- 
mobile; (C) Caused directly or indirectly by flood, invasion, insurrection, riot, civil 
war or commotion, military, naval or usurped power or by order of any civil or 
military authority; (D) Unless the said automobile is being operated by the 
Assured, his paid driver, members of his immediate family, or persons acting with 
the consent of the Assured.” (Italics supplied.) 

While clause D is sandwiched in between a number of other clauses excluding 
liability of defendant for certain enumerated risks, the implication from the lang- 
uage used is that the operation of the car by the owner or any person who may 
come within one of the three classes named, i. e., “his paid driver, members of his 
immediate family, or persons acting with the consent of the Assured,” are included 
in the coverage. If this is not the meaning intended to be conveyed, the language 
used is confusing and misleading. At the oral argument, the learned and exper- 
ienced attorney for defendant was asked repeatedly to explain just what was meant 
by the clause in question. The substance of his reply was that this form of con- 
tract was adopted for sale in many jurisdictions, and the clause was intended to 
cover operation of the car by the owner in all parts of the United States (with cer- 
tain exceptions) and Canada; that in many jurisdictions the liability of the owner 
of an automobile had been greatly extended, and the clause was inserted to cover 
this extended liability in force in many states. No convincing instance of this 
extended liability was given which revealed the necessity, or the field of operation 
for the language in question, that was not equally well covered by other terms and 
conditions set forth in the policy. 

In some states, such as New York and California, the Legislatures have 
extended the liability of the owners of the motor vehicles operated upon the high- 
ways, to include all loss or injury resulting from the negligence of any person 
legally using or operating the same with the consent of the owner. Some courts 
have extended this responsibility without the aid of the Legislature, by imposing 
liability upon the owner for injuries resulting from the negligent operation of the 
automobile by members of the family. See Young v. Masci, 289 U.S. 253, 53 S.Ct. 
599, 77 L.Ed. 1158, 88 A.L.R. 170, and note page 174. 

In those jurisdictions where this responsibility has been extended, the promise 
to indemnify the owner, as set forth in the contract, “against the perils arising 
from the ownership, maintenance or use” of the automobile, and the provisions of 
paragraph (9) heretofore quoted, seem to be sufficiently clear, without the use of 
the language in clause D. That is, if the described automobile is being operated 
in New York by any person with the consent of the owner, the owner is liable for 
all damage resulting from the negligent use or operation of said automobile. The 
policy, without clause D, clearly protects the owner in any jurisdiction where the 
statute imposes liability upon him, whether he is driving the car or not. It pro- 
tects him if it is being operated by an agent or servant in the course of his busi- 
ness. Clause D neither adds to nor detracts from this extended liability of the 
company. It is therefore difficult to conceive of any field of operation’in which 
the language of clause D would be intelligible, unless it was intended to cover 
liability when loss or damage was inflicted by the negligent operation of a person 
who comes within the classes mentioned. 

[1] Defendant insists that the meaning of the policy is clear and unambiguous, 
and that it does not cover liability of any person except V. J. Arnold. In support 
of this contention it cites State Farm Mutual, etc., Ins. Co. v. Burwell, 232 Ala. 
11, 166 So. 598, in which this same form of policy was before that court for con- 
struction. The court held that the insurer was not liable to pay a judgment obtained 
against the insurer’s son for injuring another party by negligent operation of the 
automobile described in the policy. That case was decided by a divided court. 
The majority opinion adopted the construction of the contract for which defendant 
contends. The minority placed the same construction upon the contract for which 
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plaintiff contends. If the language of a contract is so ambiguous that the dis- 
tinguished jurists on the appellate court of Alabama are unable to agree upon the 
proper construction to be placed thereon, the meaning is sufficiently ambiguous 
for the courts in this commonwealth to allow the introduction of parol testimony 
to establish the circumstances under which the contract was made, and the declara- 
tions of the parties, made at the time, as to the true meaning of the language used. 

V. J. Arnold testified that previous to the time he purchased the policy under 
consideration he had a standard policy of liability insurance in a well-known com- 
pany which extended coverage to the operation of his car by members of his fam- 
ily, and others with his consent; that when he was solicited by the agent for defend- 
ant to transfer his insurance to defendant company, he asked what risks the policy 
covered. The agent replied, “It is the same policy that takes care of anybody 
driving the car anybody in your family, anybody in the car, protects the whole car.” 
It is conceded that Wade Arnold is a member of the family of V. J. Arnold, and 
that he was operating the car (at the time Mrs. Justis was injured) with permis- 
sion of his brother V. J. Arnold. This witness later testified: “Naturally if I had 
known that the policy would not have covered the car I would not have let the 
boy have the car to go on that trip.” 

The application for the insurance was made on a lengthy form furnished by 
the company, in which the owner was required to give the history, value, and full 
description of the automobile in question. In addition, the owner was asked the 
following question: “Who besides the owner drives this car?” The answer was, 
“Family and authorized persons.” 

V. J. Arnold and his brother live in or near Norfolk. The injury occurred 
within seven miles of Petersburg. As soon as V. J. Arnold was informed of the 
wreck, he immediately went to Petersburg, and there reported the accident to 
another agent of the company doing business in Petersburg. This agent com- 
municated with the company by wire, and thereafter visited Mrs. Justis in the hos- 
pital, and there told her that defendant would reimburse her for all expenses incur- 
red because of her injuries, and would compensate her for her losses and damages 
resulting from the accident. It is true that a few days later, after the defendant 
had engaged an attorney, it immediately denied all liability, except. such as might 
be fastened upon V. J. Arnold. We refer to these incidents for the purpose of 
showing that at least two agents, who are presumed to be familiar with the terms 
of the policy, apparently in good faith, construed it to mean that the company was 
liable for all loss or damage incurred from the negligent operation of the car by 
a member of the family or any person using and operating it with the consent of 
the owner. 

It is a well-known fact in this commonwealth that the standard liability insur- 
ance policy in general use contains a clause extending the liability of the insurer 
to the operation of the car by members of the owner’s family above a certain age, 
and to persons using the car with the consent of the owner. This extended cover- 
age is couched in various terms, but usually the language is more or less similar 
to the language used in clause D of the policy now under consideration. Maryland 
Casualty Co. v. Hoge, 153 Va. 204, 149 S.E. 448; Union Indemnity Company v. 
Small, 154 Va. 458, 153 S.E. 685; Cartos v. Hartford Accident & Indemnity Co., 
160 Va. 505, 169 S.E. 594, 


With. these facts and circumstances, which were known to the contracting par- 
ties; in mind, we again turn to the ambiguous language in the contract and endeavor 
to ascertain the true intention of the parties. Defendant stands upon the contract, 
and offers no evidence tending to enlighten the court, other than the language it 
has chosen to express its intention. When asked to explain the use of this lang- 
uage, it gave no convincing example of the necessity, or the possible happening of 
any contingency that would require an intelligent application of the language, other 
than to say that because it is placed in the policy under a certain heading, it should 
be construed as intended to exclude, rather than to extend coverage. Plaintiff 
not only relies on the language of the contract, but offers evidence of the facts and 
circumstances under which the contract was made, declarations of defendant's 
agents made at the time the premium was collected, and subsequently, to the effect 
that members of the family and persons using the car with the owner’s consent, 
were covered in the operation. 
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|8] This parol evidence cannot be considered for the purpose of changing 
“the agreements, statements, terms, conditions or representations of this policy,” 
but it may be admitted and considered for the purpose of determining the mean- 
ing of the ambiguous language in the contract, i. e., “The Company shall not 
be liable and no liability or obligation of any kind shall attach to the Company for 
losses or damages * * * ; unless the said automobile is being operated by the 
Assured, his paid driver, members of his immediate family, or persons . acting 
with the consent of the Assured.” 

[3] Some force and effect must be given to this language, as it is the duty 
of the court to construe the contract as a whole, and in the performance of this 
duty, it will not treat as meaningless any word thereof, if any meaning, reasonably 
consistent with other parts of the contract can be given. Smith v. Ramsey, 116 
Va. 530, 82 S.E. 189, 15 A.L.R. 32. In Tate v. Tate’s Executor, 75 Va. 522, 527, 
this rule is expressed thus: “In the interpretation of written contracts, every 
part of the writing must be made, if possible, to take effect, and every word of 
it must be made to operate in some shape or other. And where all other rules 
of construction fail, the words of the covenant must be construed most strongly 
against the covenantor.” 

Judge Burks in Bank of Old Dominion v. McVeigh, 32 Grat. (73 Va.) 530, 
542, said: “Again, as has been said in another case, if there were any doubt as 
to the construction which should be given to the agreement, that construction 
should be adopted which would be more to the advantage of the defendants, upon 
the general ground that a party who takes an agreement prepared by another, 
and upon its faith incurs obligations or parts with his property, should have a 
construction given to the instrument favorable to him; and on the further ground 
that when an instrument is susceptible of two constructions, the one working 
injustice and the other consistent with the right of the case, that one should be 
favored which standeth with the right.” See Home Beneficial Association v. 
Clark, 152 Va. 715, 148 S.E. 811; Swann v. Atlantic Life Insurance Company, 156 
Va. 852, 159 S.E. 192; Kennard yv. Travelers’ Protective Association, 157 Va. 133, 
160 S.E. 38. 

To adopt the construction now placed upon the contract by defendant would 
permit it to allow its agent to place one construction upon the contract when sell- 
ing insurance and collecting premiums, and the company to place another and 
opposite construction upon the same language when called upon to assume liability 
for loss or damage resulting from the negligent operation of the automobile with 
the consent of the owner. Defendant chose the language in clause D, with full 
knowledge that somewhat similar language was used in the omnibus clause of 
standard policies extending coverage to the operation of described automobiles 
to persons within the classes named. If defendant, in good faith, intended to 
confine the protection offered for sale to the operation of an automobile solely 
by the owner, then it should have expressed its intention in clear and unambiguous 
language. To permit it to escape liability by the construction of the contract 
contended for, on the record in this case would result in the defendant perpetrating 
a fraud upon Wade Arnold, the brother of V. J. Arnold, for whose benefit the 
latter purchased the insurance. : 
__ [4] It has been suggested that there is no privity of contract between plain- 
tiff and defendant. This is quite true. In Union Indemnity Co. y. Small, 154 Va. 
458, 153 S.E. 685, it was held that under section 4326a of the Code, that whenever 
it was made to appear that a judgment had been recovered against a party who 
came within the provisions of the policy, then the liability of the insurer was 
—y fixed. See Employers’ Liability Corp. v. Taylor, 164 Va. 103, 178 S.E. 

Our conclusion, based on the ambiguous language set forth in the contract, 
the circumstances and declarations of the parties at the time the contract was 
made, and the subject-matter, is that the contracting parties intended to extend 
coverage to the operation of the automobile by Wade Arnold. Hence proof of 
a judgment against him for his negligence in operating the automobile is a suf- 
ficient compliance with the terms and conditions set forth in paragraph (9) of 
the policy. 

The judgment of the trial court is affirmed. 

Affirmed. 

Holt, Justice (dissenting). 
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V. J. Arnold owned an automobile. His brother, Wade Arnold, lived with him, 
and on a certain occasion, drove that machine with the consent of his brother, the 
owner. With him went Mrs. Justis. There was an accident in which she was 
injured. Compensation was sought in an action at law, to which both V. J. Arnold 
and Wade Arnold were made parties defendant. 

That case came on to be heard upon its merits. There was a verdict and 
judgment in favor of Mrs. Justis, against Wade Arnold, but not against V. J. 
Arnold, as to whom a verdict of “not guilty” was returned. That is to say, 
in orderly procedure, V. J. Arnold has been held not responsible for those injuries 
which Mrs. Justis had suffered. 

The petitioning company had issued to V. J. Arnold a policy of automobile 
insurance. Its coverage is a matter of contract, and is limited by the contract 
itself, unless enlarged or curtailed by some statute in effect at’ the date of its 
execution. 

The protection to the assured is thus stated in the policy: 

“This coverage protects the Assured against legal liability imposed upon the 
Assured resulting solely and directly from an accident by reason of the ownership, 
m*intenance or use of said automobile, on account of bodily injury and/or death 
suffered, or alleged to have been suffered by any person, other than the Assured 
or persons in the same household as the Assured, or those in the service or employ- 
ment of the Assured.” 

Who is the “Assured?” We are told in the policy, that it is V. J. Arnold. 

In that policy, is also this provision: 

“ * * * Nor shall any action to recover for any loss covered by this policy, 
arising or resulting from claims upon the Assured for damages, be sustainable 
unless it shall be brought by the Assured after the amount of damages for which 
the Assured is liable, by reason of any casualty covered by this policy, is deter- 
mined either by a final judgment against the Assured or by agreement between 
the Assured and the plaintiff with the written consent of the Company.” 

This is a condition precedent. Not only has no final judgment against V. J. 
Arnold been entered, but it has been actually ascertained that he is not liable. 
It follows that the measure of liability of the insurance carrier, cannot be consid- 
ered at all, until the liability of the “Assured” has been fixed by final judgment. 

For these reasons, I am constrained to dissent from the judgment of the court 
in his case. 

Eggleston, J., concurring in dissent. 
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CASUALTY 


JOHN ALT FURNITURE CO. v. MARYLAND CASUALTY CO. No. 10709. 
Circuit Court of Appeals, Eighth Circuit. Feb. 17, 1937. 
88 Federal Reporter (2d) 36. 
2. PREMISES. 


Liability insurance policy covering liability for damages caused by employees 
engaged as such at the insured’s premises but required in the discharge of their 
duties to be from time to time at other places covered damages caused by 
employee while delivering goods to a customer. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

3. PREMISES. 

Where insured’s employees in delivering to a customer furniture a 
to the customer’s apartment by truck removed from the apartment building a 
door which later fell and injured a third person, the action was not within 
exception in liability policy as to accident caused by automobile or other vehicle 
or employee in charge thereof. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

4. INSTALLATION. ; 

Accident resulting during ordinary delivery of goods sold to a customer was 
not within exception of liability policy excluding liability for accident caused by 
installation of goods or merchandise. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

5. WAIVER OF NOTICE. 

Letter from liability insurer to insured quoting provision of policy and in 
effect denying liability as excluded thereby waived prior default by insured in 
giving notice and furnishing proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

6. ESTOPPEL. : 

Insurance company may waive forfeiture or defense to action on policy by 
acts from which intention to waive may be inferred, and such “waiver” need not 
be based on new consideration or amount to technical “estoppel.” 

The terms “waiver” and “estoppel” as used in insurance law though 
frequently treated as synonymous are notably distinct. “Waiver” is 
usually defined as intentional relinquishment of a known right, but may 
be more narrowly and accurately defined as the intended giving up of a 
known privilege or power. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by the John Alt Furniture Company against the Maryland Casualty 
Company. From a judgment on a directed verdict for defendant, plaintiff appeals. 

Reversed and remanded. 

Louis J. Portner, of St. Louis, Mo. (Ben Philipson, of St. Louis, Mo., on the 
brief), for appellant. 

John S. Marsalek, of St. Louis, Mo. (Moser, Marsalek & Dearing, of St. 
Louis, Mo., on the brief), for appellee. 

Before Stone, Sanborn, and Van Valkenburgh, Circuit Judges. 

SANBORN, Circuit Judge. 

The John Alt Furniture Company (hereinafter referred to as the assured) 
brought this action upon a public liability policy issued to it by the Maryland 
Casualty Company (hereinafter referred to as “the Maryland”). From a judg- 
nient for the Maryland, this appeal is taken. 

The policy covered “loss from the liability imposed by law upon the assured 
for damages on account of bodily injuries * * * accidentally suffered * * * by 
any person or persons not employed by the assured, while within or upon the 
premises described * * * (and elsewhere, if caused in the course of their employ- 
ment by employees of the assured engaged as such at said premises, but who 
are required in the discharge of their duties to be from time to time at other 
places). ** * ” By the terms of the policy, thé Maryland was required to 
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defend against any claims or suits instituted against the assured on account of 
such injuries. 

There was excluded from the coverage of the policy “any accident caused 
directly or indirectly by any automobile vehicle or by any draught or driving 
animal or vehicle owned or used by the assured or by any employee of the 
assured in charge thereof, unless such accident shall occur upon the premises 
specifically described in Item IV(a) of the Schedule hereof [the premises occu- 
pied by the assured]. * * * ” There was also excluded from coverage “any 
accident caused directly or indirectly by the consumption, use, installation, 
removal, repair, change, or demonstration, elsewhere than at the premises 
specifically described in Item IV(a) of the Schedule hereof [the premises occu- 
pied by the assured], of any goods, article, or product manufactured, handled, or 
distributed by the assured.” 

The policy contained the following provision relative to notice: 

“(A). Immediate written notice of any accident, like notice of any claim and 
like notice of any suit resulting therefrom, with every summons or other process, 
must be forwarded to the home office of the company, or to its authorized agent; 
provided, however, that the failure to give such immediate notice shall not 
invalidate any claim made by the assured, if it shall be shown not to have been 
reasonably possible to give such notice immediately and that notice was given 
as soon as was reasonably possible.” 

On May 8, 1933, while the policy was in force, three of the assured’s 
employees, in the course of their duties, were engaged in delivering furniture 
which the assured had sold to one of its customers living on the second floor 
of an apartment building at 4457 Lee avenue, St. Louis. The furniture was 
transported to the premises in a truck of the assured driven by one of its 
employees. In carrying this furniture from the truck to the second floor apart- 
ment, these.employees removed a door from the rear of the building, which door 
they leaned against a clothes pole in the back yard of the premises. The door 
fell, striking and injuring a Mrs. Lola Olson, who was a tenant of one of the 
first floor apartments. 

At the time this accident occurred, the assured had a policy of automobile 
liability insurance in the St. Paul Mercury Indemnity Company. The Maryland 
policy in suit and the Mercury policy had been procured by the assured through 
a Mr. Hampe, an insurance broker of St. Louis. 

On the morning after the accident, the assured reported it to Mr. Hampe’s 
office. One of the employees of that office, Amanda Christ, who was in doubt 
as to which of the policies covered the accident, apparently called the claim 
department of the local office of the Maryland by re rood and was advised 
by some unidentified person that the Maryland policy did not cover such an 
accident. She then reported the accident to the St. Paul Mercury Indemnity 
Company, which denied liability, but agreed to defend, under a nonwaiver agree- 
ment, any suit which might be brought by Mrs. Olson. Mrs. Olson commenced 
suit against the assured on June 22, 1933. 

On February 21, 1934, more than two months before the trial of the Olson 
suit, Mr. Hampe wrote the following letter to the Maryland: 

“February 21st, 1934. 
“Claim Department, Maryland Casualty Co., Pierce Building, St. Louis, Missouri. 

“Gentlemen : 

“Re: Policy LF 150802—John Alt Furniture Co. 

“Lola Olson—Claimant—Date of Accident 5/8/33. 

“I wish to report an accident under the above policy which occurred on May 
8th, 1933. The assured was delivering furniture at 4457 Lee Avenue. In order 
to get the furniture into the flat it was necessary to remove the rear door of the 
flat and after the door was removed it was taken into the rear yard and placed 
against a clothes pole next to the fence. The door had been in this position 
about half an hour to an hour while the assured’s employees were taking 
furniture into the flat, when the wind apparently blew the door over and in 
falling the top of the door struck Lola Olson, a tenant in this flat who was 
walking around in the back yard assisting a small child to walk. 

“The injuries at first did not appear to be serious but later the injured was 
taken to the Christian Hospital and rather serious injuries were claimed. 

“This accident was reported to me by the assured immediately after it 
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occurred and I reported it to the St. Paul Mercury Indemnity Company who 
carry the truck policy as I thought that was the policy which would cover this 
accident. The St. Paul Mercury Indemnity Company denied liability but later 
under stipulation agreed to handle the investigation and defense of the suit 
without waiving any rights. Jesse L. Renderer of the Thomas English Adjust- 
ing Company has been handling the suit and if you desire further information, 
you may take the matter up with him. 

" “After thorough consideration of this matter and I am inclined to believe 
that your policy is the one which covers this accident so I wish you would give 
the matter the necessary attention and advise me on same. 

“Very truly yours, 
“[Signed] Otto A. Hampe.” 

In response to this letter, on March 8, 1934, the Maryland wrote the assured 
as follows: 

“Gentlemen: On February 21st, 1934 Mr. Otto A. Hampe reported, to us an 
accident that occurred on May 8th, 1933. He stated that your Company was 
delivering furniture to 4457 Lee Avenue and in order to get the furniture into the 
flat it was necessary to remove the rear door, and that the man in charge took 
this door into the rear yard placing it against a clothes pole next to the fence. 
The door was in this position about a half an hour when the wind blew same 
down and it struck the claimant, Lola Olson. 

“We regret very much that it is necessary to call your attention to the 
exclusions under your policy, Part VII, Paragraph 6, which states: 

“‘Any accident caused directly or indirectly by any automobile vehicle or by 
any draught or driving animal or vehicle owned or used by the Assured or by any 
employee of the Assured in charge thereof, unless such accident shall occur upon 
the premises specifically described in Item IV(a) of the Schedule hereof or on the 
public ways immediately adjacent thereto.’ 

“Feeling sure that you understand our position in the matter, we are, 

“Very truly yours, 
“St. Louis Claim Division 
“Per 
“{Signed] W. S. Atchison 
“W. S. Atchison, Mgr.” 

On or about April 30, 1934, the Olson suit was tried. The assured was 
defended by the St. Paul Mercury. The result of the trial was a judgment in 
favor of Mrs. Olson and against the assured for $7,500. ' 

After the assured had paid this judgment, it brought this action against the 
Maryland for reimbursement. 

The defenses asserted by the Maryland in its answer were: (1) Failure of the 
assured to notify the Maryland of the accident and of the Olson suit, as pro- 
vided by the policy. (2) Failure to forward to the Maryland the petition and 
summons in the Olson suit. (3) That the accident which resulted in the injury to 
Mrs. Olson was not within the coverage of the policy. 

In its reply, the assured asserted: (1) That it had given notice to the insur- 
ance broker who procured the policy for it in accordance with a custom prevailing 
in St. Louis whereby notice to such a broker is to be taken as written notice to 
Se Senne: (2) Waiver of notice by the Maryland because of its denial of 

laDdilitv, 

The court below, at the close of the evidence, directed a verdict for the 
Maryland on the ground of the noncompliance by the assured with the conditions 
.of the policy requiring notice of accident and notice of suit and the forwarding 
to the Maryland of every summons and other process in such suit. From the 
judgment entered upon the verdict, the assured has appealed. 

_ [1] The assignment of errors, in so far as it relates to rulings upon the 
evidence, does not comply with rule 23 of this court, which provides: “ * * * 
When the error alleged is to the admission or to the rejection of evidence, the 
assignment of errors shall quote the full evidence so admitted or rejected and 
the objections, exceptions and rulings thereon. * * * ” 

Therefore, the only alleged error properly assigned is that the court erred in 
directing a verdict in favor of the Maryland. 

Two questions are properly presented for review: 


. 


a 
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(1) Did this policy cover the loss occasioned by the accident to Mrs. Olson? 

(2) If so, did the letter of March 8, 1934, constitute a waiver by the Mary- 
land of the assured’s failure to give notice of the accident and notice of the suit, 
and to forward to the Maryland the petition and summons in the Olson suit? 

[2-4] So far as the question of coverage is concerned, it is clear that this 
policy did cover the accident which resulted in the injuries to Mrs. Olson. It was 
an accident caused in the course of their employment by employees of the 
assured engaged as such at the place of business of the assured, but who were 
required in the discharge of their duties to be from time to time at other places, 
The accident does not fall within the exceptions of the policy which are relied 
upon by the Maryland. It was caused by no vehicle or animal owned or used by 
either the assured or any of its employees. If it had been caused by the delivery 
truck, the loss would have been covered by the Mercury policy. It was not an 
accident caused by installation of goods and merchandise by the assured, but an 
accident resulting from an ordinary delivery in the usual course of business, to a 
customer, of goods sold. 

[5] As to the question of waiver. Upon the trial the assured offered to 
prove that Amanda Christ, acting for the assured, on the morning after the acci- 
dent notified the claim department of the Maryland of the accident, and that an 
unidentified person informed her over the telephone that the Maryland policy did 
not cover the loss. This offer of proof was objected to and excluded by the court. 
Therefore, under the evidence admitted, it appears that on March 8, 1934, the 
assured had not complied with the policy provisions as to notice and the forwarding 
of summons, and was in default in that regard. The Maryland contends that, 
under the circumstances established by the evidence, its letter of March 8th did 
not constitute a denial of liability nor a waiver of the assured’s default. 

The letter of March 8th was the full equivalent of a statement by the Mary- 
land to the assured that this policy did not cover the accident to Mrs. Olson and 
a denial of liability on that ground. Phenix Ins. Co. v. Kerr (C.C.A. 8) 129 F. 
723, 728, 66 L.R.A. 569. If that was not what the letter meant, there was no point 
in writing it. 

The question, then, is whether this denial of liability by the Maryland con- 
stituted a waiver of the assured’s failure to give notice and to forward process. 
Had the assured been able to show, as it attempted to do, that on the day 
after the accident the Maryland had denied liability on the ground that the policy 
did not cover the accident, this denial on its part would have constituted a waiver 
of the conditions of the policy requiring notice and the forwarding of process in 
the Olson suit. Tayloe v. Merchants’ Fire Ins. Co., 9 How. 390, 403, 13 L.Ed. 187; 
Knickerbocker Life Insurance Co. v. Pendleton, 112 U.S. 696, 709, 5 S.Ct. 314, 28 
L.Ed. 866; Royal Insurance Co. v. Martin, 192 U.S. 149, 162, 163, 24 S.C. 247, 
48 L.Ed. 385; Phenix Ins. Co. v. Kerr (C.C.A. 8) 129 F. 723, 728, 66 L.R.A. 569; 
Continental Ins. Co. v Fortner (C.C.A. 6) 25 F.(2d) 398, 402; Carson v. Home 
Fire & Marine Ins. Co. (C.C.A. 5) 39 F. (2d) 50, 52; O’Boyle v. Northwestern 
Fire & Marine Ins. Co. (C.C.A. 2) 49 F. (2d) 713, 716; Security Ins. Co. v. Dazey 
(C.C.A. 7) 78 F.(2d) 537, 540. 

The authorities are in accord that such a denial of liability at a time when 
an insured still has the right to furnish notice and proofs of loss dispenses with the 
necessity of such notice and proofs. : ; 

The question, then, is whether such a denial of liability after default of an 
assured in the giving of notice and the furnishing of proofs constitutes a waiver 
by the insurer of its right to defend because of such default. ; 

The applicable rule in this Circuit was announced by Judge Thayer in Equitable 
Life Assur. Soc. v. Winning (C.C.A. 8) 58 F. 541, 546, 547, as follows: 

“It is invariably held that a refusal by an insurer to pay a claim, after a loss 
has occurred, because of a breach of any of the substantive provisions of the policy 
or because the policy was not in force, or because the loss occurred in consequence 
of a risk not covered by the policy, is in itself a waiver of the provision requiring 
notice and proofs of loss to be submitted within a specified number of days after 
the loss occurs. The cases to this effect are almost too numerous for citation, and 
only a few will be referred to. Tayloe v. Insurance Co., 9 How. [390] 391, 396 
397 {13 L.Ed. 187]; Norwich & N. Y. Transp. Co. v. Western Massachusetts Ins. 
Co., 34 Conn. 561, 570 [Fed.Cas. No. 10,363], and citations; Thwing v. Insurance 
Co., 111 Mass. 93, 110. In some of the more recent cases it has also been ruled 


7 
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that the provision in question may be waived by acts done by the insurer after 
the time has expired within which notice and proofs are required to be submitted, 
and that no new consideration is necessary to support a waiver of that character. 
In the case of Prentice v. Insurance Co., 77 N.Y. 483, 489 [33 Am.Rep. 651], where 
the policy required notice of death to be forthwith given and full proofs to be 
submitted within twelve months, and no notice or proofs were submitted for more 
than two years after the death occurred, Andrews, J., said, in affirming the judg- 
ment against the insurer: 

“ Tt is now understood to be the doctrine of this court that no new consid- 
eration is required to support a waiver by an insurance company of a condition 
in respect to the time of serving proofs of loss, and that it may be done by acts 
or conduct occurring subsequently to the breach of the condition indicating an 
intention to waive such condition, although there is no new consideration, and 
although there may be no technical estoppel.’ 

“The same remark was repeated by Church, C. J., in Brink v. Insurance Co., 
80 N.Y. 108, 112, and it was further said that— 

“ ‘The filing of proofs of loss by a specified time is a condition made for the 
benefit of the company, which it may avail itself of or not; and if it determine 
to waive it, it cannot afterwards recall the waiver, and insist upon the forfeiture.’ 

“In the case of Goodwin v. Insurance Co., 73 N.Y. 480, 496, the court of 
appeals of that state further declared that— 

“ ‘When an insurance company, by means of its officers or agents, in response 
to a claim for a loss, fails to say anything about the time of presenting the proofs 
after it has expired, but claims some other defense, the presumption is that it does 
not intend to interpose any other besides that named, and it is a fair inference 
to be derived from the fact that it was silent on the subject, that it designed to 
waive the violation of such condition.’ 

“We find nothing in other decisions from that state to which we have been 
referred (to wit, Devens v. Insurance Co., 83 N.Y. 168, and Armstrong v. Insur- 
ance Co., 130 N.Y. 560, 29 N.E. 991) which works any sensible modification of 
the law of waiver in its application to such provisions of insurance policies as 
are now under consideration. It seems to be the well-settled doctrine in that state, 
as it is elsewhere, that an insurance company must promptly disclose its purpose, 
if it intends to rest its defense to a claim for insurance on the technical ground 
that notice and proofs of death were not submitted within the time specified in its 
policy. If it treats with the assured on other grounds, and asserts that the policy 
has become forfeited, or that other substantive conditions of the contract have 
been broken, it must assume the risk of having its conduct in that behalf 
construed as a voluntary abandonment of other less meritorious defenses.” 

This rule, while it was apparently departed from in Callen v. Massachusetts 
Protective Ass’n (C.C.A. 8) 24 F.(2d) 694, 696, has never been expressly or inten- 
tionally modified or overruled and was followed by this court in American Auto- 
mobile Ins. Co. v. Castle, Roper & Mathews, 48 F.(2d) 523 (certiorari denied 
284 U.S. 624, 52 S.Ct. 10, 76 L.Ed. 532), and by the Circuit Court of Appeals 
of the Tenth Circuit in Penn Mutual Life Ins. Co. v. Tilton, 84 F.(2d) 10, 13. 

[6] In some jurisdictions a different rule prevails and it is held that after 
an assured is in default for failure to give the notice and to furnish the proofs 
of loss required by the policy, a denial of liability by the insurer on other grounds 
does not waive the default. See Note in 22 A.L.R. 407; Maryland Casualty Co. 
v. Nellis (C.C.A. 6) 75 F.(2d) 23, 25; J. T. Knight & Son v. Superior Fire Ins. 
Co. (C.C.A. 5) 80 F.(2d) 311, 313. Courts so holding ordinarily do so upon the 
theory that there can be no waiver without an estoppel; that after default of an 
insured in giving notice and furnishing proofs, he is not misled or prejudiced by 
the denial of liability by the insurer. While this court has expressed the view 
in some cases that the basis of waiver is estoppel—Equitable Life Assur. Soc. v. 
McElroy, 83 F. 631, 638; Williams v. Neely, 134 F. 1, 10, 69 L.R.A. 232; G. Amsinck 
& Co. v. Springfield Grocer Co., 7 F.(2d) 855, 860—yet in other cases it has recog- 
nized the distinction between waiver and estoppel which has come to be generally 
accepted. Thus*in Missouri, K. & T. Trust Co. v. German Nat. Bank (C.C.A.) 
77 F. 117, 121, it was said: 

“It is now well settled by the decided weight of authority that an insurance 
company may waive a forfeiture or a defense to an action on an insurance policy, 
by acts in pais from which an intention to waive may be inferred, and that such 
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a soe need not be based on a new consideration, or amount to a technical estop- 
pel. 

See, also, Orr v. Mutual Life Ins. Co. (C.C.A. 8) 64 F.(2d) 561. 

We quote the following statement from Vance on Insurance (2d Ed.) page 
451, as to the distinction between waiver and estoppel, with which we are in 
accord: 

“The terms ‘waiver’ and ‘estoppel’ as used in insurance law, are frequently 
treated as synonymous, and as denoting similar concepts, or, in some instances, 
complementary concepts. In fact, however, the two concepts are notably distinct, 
and in the more carefully reasoned judicial decisions, this distinction is clearly 
recognized. 

“Waiver is usually defined as the intentional relinquishment of a known right, 
but it may be more narrowly and accurately defined as the intended giving up of 
a known privilege or power. It may be express, or implied from circumstances. 
It always involves consent, express or implied, but does not necesarily rise to 
the level of contract. , 

“An equitable estoppel in the broadest sense arises when the insurer or the 
insured has brought about or allowed such conditions as make it inequitable for 
him to claim a right to which he would otherwise be entitled. More specifically, 
if either party to an insurance contract makes, by word or act, a false representa- 
tion of fact with reference to the contract upon which the other, acting in good 
faith reasonably relies to his prejudice, he will not be allowed to make any claim 
under the terms of the contract which is inconsistent with such representation. 

“Waiver is thus seen to be conventional in its nature resting upon agreement, 
while estoppel is tortious in quality, being grounded on deceit, or, at least, upon 
conduct known, or which should be known, to be misleading. A waiver is recog- 
nized to give effect to the intention of the party waiving, while an estoppel is 
enforced to defeat the inequitable intent of the party estopped.” 

The rule established for this Circuit by the case of Equitable Life Assur. 
Soc. v. Winning (C.C.A.) 58 F. 541, was and still is the rule in New York, so far 
as we are advised. Goodwin v. Massachusetts Mut. Life Ins. Co., 73 N.Y. 480, 
493; Prentice v. Knickerbocker Life Ins. Co., 77 N.Y. 483, 488, 489, 33 Am.Rep. 
651; Brink v. Hanover Fire Ins. Co., 80 N.Y. 108, 112; Wachtel v. Equitable 
Life Assur. Soc., 266 N.Y. 345, 194 N.E. 850. 

We adhere to the rule. Applying it to the facts in this case, we hold that 
the Maryland, by denying liability on the ground that its policy did not cover the 
accident which caused the loss to its assured, abandoned its defense of lack of 
notice and failure to forward process. 

[7] While the conclusion which we have reached makes it unnecessary to 
consider other questions presented by the briefs, there was one plain error commit- 
ted by the trial court which, though not properly assigned, should be pointed out 
to avoid a recurrence. The proffered testimony of Amanda Christ to the effect 
that on the day following the accident she reported it by telephone to some uniden- 
tified person in the Claim Department of the Maryland who stated to her that the 
Maryland policy did not cover the accident, was clearly admissible under a well- 
recognized exception to the general rule requiring that the identity of a speaker 
over the telephone shall be established. We quote from 22 C.J. 193, 194: 

“The rule requiring the identity of the speaker to be established is subject 
to a well recognized exception to the effect that, where the witness called the office 
of a party on the telephone, testimony as to a conversation had with a person 
answering the telephone and purporting to do so on behalf of the party is com- 
petent, although the witness did not recognize the voice of the person who spoke 
and is unable to identify the speaker, for the reason that one who answers 4 
telephone call from the place of business of the person called for, and under- 
takes to respond as his agent, is presumed to have authority to speak for him 
in respect to the general business there carried on and conducted.” 


A leading case to the same effect is Wolfe v. Missouri Pac. R. Co., 97 Mo. 
473, 481, 11 S.W. 49, 3 L.R.A 539, 10 Am.St.Rep. 331. This court is in accord. 
New York Life Ins. Co. v. Silverstein, 53 F.(2d) 986, 988. Other cases will be 
found in the note on page 194 of 22 C.J. y 

The judgment is reversed and the case remanded for further proceedings 
not inconsistent with this opinion. 
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LOVEMAN, JOSEPH & LOEB v. NEW AMSTERDAM CASUALTY 
CO. 6 Div. 999. 
Supreme Court of Alabama. March 4, 1937. 
173 Southern Reporter 7. 
1. EXCEPTION. 

Effect will be given to explicit exceptions plainly withdrawing claim from gen- 
eral stipulations of insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2, AMBIGUITY. 

Though insurance contracts are to be liberally construed to effectuate intention 
of parties and in cases of doubt construed most strongly against parties who framed 
them, yet courts have duty to construe contracts and not to make contracts for 
the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. LIMITATION OF LIABILITY. 

In absence of statutory provisions to the contrary, insurance companies have 
same right as individuals to limit their liability, and to impose whatever condi- 
tions they please on their obligations, not inconsistent with public policy. 

(For other cases, see Insurance, Dec. Dig. § 138{1].) 

4, CONSTRUCTION. 

Where contract of insurance, in its terms, is plain, certain, and free from 
ambiguity, there is no room for construction, and it is imperative on court to enforce 
contract as written. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. PREMISES. 

Public liability policy insuring retail store against injuries to persons not 
employed in store, but not covering any accident caused by possession, consumption, 
handling, or use of any of store’s goods elsewhere than in store, held not to cover 
sunburn suffered on beach by customer who had been mistakenly given another 
preparation instead of sun tan oil. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 

Action by Loveman, Joseph & Loeb against the New Amsterdam Casualty 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Leader, Hill, Tenenbaum & Seedman, of Birmingham, for appellant. 

Bowers & Dixon, of Birmingham, for appellee. 

KNIGHT, Justice. 

Suit by appellant—plaintiff in the court below—against appellee upon a public 
liability insurance policy. 

The plaintiff stated its cause of action in two counts, each upon the policy con- 
tract. The pleading thereto was in short by consent. The trial resulted in verdict 


and judgment for defendant upon instructions of the court, given upon an agreed 
statement of facts. 


The material provisions of the policy, omitting such as are not here in point, 
are; 

“The New Amsterdam Casualty Company does hereby agree with the assured 
(Loveman, Joseph and Loeb) named in the schedule of statements, subject to the 
limitations and conditions hereinafter provided, as respects bodily injuries or death 
suffered, or alleged to have been suffered as a result of any accident occurring 

while this policy is in force, by any person or persons not employed by the assured, 
by reason of the ownership, care and maintenance or the occupation and/or use 
of the premises for any business occupations described in the schedule of state- 
ments, (or by an employee of the assured if such injuries do not arise directly or 
indirectly out of or in the course of his employment by the assured, or in connection 
therewith, while within or upon the premises described in the schedule of state- 
ments, or upon the sidewalks or other ways immediately adjacent thereto, or if 
caused by an employee of the assured elsewhere than upon the premises described 
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in the schedule of statements in the course of his regular employment’ by the 
assured in connection with the business of the assured conducted on said premises: 

“(1) To insure the assured, within the limits expressed in the schedule cof 
statements against loss from the liability imposed by law upon the assured for 
damages on account of such injuries or death; * * * 

“Subject to the following conditions : 

“Condition A: This policy does not cover any accident ; * * * (1) caused directly 
or indirectly by the possession, consumption, handling or use, elsewhere than upon 
the premises described in the schedule of statements, of any goods, article or pro- 
duce, manufactured, handled or distributed by the assured unless covered hereunder 
by written permit endorsed on this policy.” 

Condition A quoted above is, and no doubt was intended as, a limitation upon 
the coverage of the policy, withdrawing claims there mentioned from the general 
stipulations of the policy, that is to say, narrows the general coverage of the policy 
to the extent of the excepted accidents. 

[1] It seems to be well settled that exceptions, “explicit in terms and plain of 
meaning,” withdrawing a claim from the general stipulations of the policy, will be 
given effect. 5 Couch on Insurance, § 1165, p. 4088; Leaksville Light & Power Co. 
v. Georgia Cas. Co., 188 N.C. 597, 125 S.E. 123. 

From the agreed statement of facts it appears that a Mrs. Thuss was a regular 
customer of the plaintiff, and was personally known to Mrs. Williamson, an 
employee of the plaintiff, who was engaged in selling its cosmetics, including prep- 
arations known as “Ardena Bronze” and “Sun Tan Oil’; and that this clerk had 
been so engaged for a period of five years preceding the occurrence complained of. 

It further appears that on July 20, 1934, Mrs. Thuss went to the store of the 
plaintiff and called for Mrs. Williamson, and when this clerk appeared, Mrs. Thuss 
stated to her that she wanted some preparation to use to prevent sunburn, and 
Mrs. Thuss and this clerk then entered into a discussion as to the use of the prep- 
aration known as Ardena Sun Tan Oil. Sun Tan Oil is a preparation to be rubbed 
on the skin for the purpose of keeping it soft and “assuring a smooth, even color 
of tan while the person stays in the sun with the liquid on the skin.” 

After Mrs. Thuss was given detailed instructions as to the use of the Sun Tan 
Oil, she stated to the clerk she would take a bottle of it. However, the clerk sold 
and delivered to Mrs. Thuss, by mistake, a bottle of Ardena Bronze, which was 
an entirely different preparation, applied in an entirely different manner and intended 
for an entirely different purpose. Ardena Bronze is a preparation used for the 
purpose of simulating sun tan and is not to be used in the sun and will not protect 
the skin from the sun. 

After getting what she supposed to be Sun Tan Oil, Mrs. Thuss went out to 
the Warrior river, a distance of some 40 miles, where she had the preparation, which 
she thought was Sun Tan Oil, but which was in fact Ardena Bronze, applied to her 
body. After applying the preparation, she remained in the sun about 20 minutes. 

As a result of the use of the Ardena Bronze Mrs. Thuss was severely burned 
and her skin greatly irritated, and was thereby caused to suffer the injuries cat- 
alogued in the agreed statement of facts. 

It was further agreed that there was nothing inherently injurious in either Sun 
Tan Oil or Ardena Bronze, if used as directed. 

Mrs. Thuss made claims against the plaintiff for damages, and plaintiff settled 
the claim, after due and full notice to the defendant, for $1,500. The defendant 
refused to defend the plaintiff against the claim of Mrs. Thuss, taking the position 
that it was not liable under the policy contract, in that the accident did not occur 
upon the premises of the assured described in the schedule of statements, but 
occurred some 40 miles distant from said premises. 

In answer to this suit, the appellee took the same position in the court below, 
msisting that the accident was not within the coverage of the policy contract, as 
limited by condition A, paragraph 11, set out above. Appellee makes the same 
argument here. 


Diligent counsel have not furnished us with any decision, wherein the ques- 
tion here presented was before the court. Our own efforts have not been rewarded 
by the finding of any such decision. 

It is earnestly insisted by appellant that the accident must be held to have 
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occurred when the clerk by mistake sold and delivered to Mrs. Thuss Ardena 
Bronze instead of Sun Tan Oil, and, therefore, in legal contemplation, it—the 
accident—must be regarded as occurring on the premises of the assured. 


We can readily agree that a mistake was made by the clerk on the premises 
of the assured, as described in the schedule of statements, but we cannot subscribe 
to appellant’s further proposition that the accident, the happening of the event 
which produced the injuries, must be regarded, in law, as having occurred on the 
assured premises, when as a matter of fact the occurrence actually took place 
some forty miles away. 

By the very plain, clear, and unambiguous terms of the policy contract it does 
not cover accidents—events happening—‘caused directly or indirectly by the pos- 
session, consumption, handling or use, elsewhere than upon the premises described 
in the schedule of statements, of any goods, article or product manufactured, 
handled or distributed by the assured unless covered hereunder by written permit 
endorsed on this policy.” And there was no such indorsement on the policy. 


[2] While it is true that insurance contracts are to be liberally construed to 
effectuate the intention of the parties, and in cases of doubt a contract will be con- 
strued most strongly against the party who framed it—the insurance company—yet 
it is the duty of the courts to construe it, not to make a contract for the parties. 


[3] No one doubts, we take it, that in the absence of statutory provisions to the 
contrary, insurance companies have the same right as individuals to limit their 
liability, and to impose whatever conditions they please upon their obligations not 
inconsistent with public policy; and the courts are without right to add anything 
to their contracts, or to take anything from them. 14 R.C.L. pp. 928, 929. Thus they 
have the right, in the absence of statutory provisions to the contrary, to write their 
contracts with narrow coverage, if they see proper to do so. There is no compul- 
sion against either the assured or insurer. The assured may, or may not, as he sees 
proper, take the policy. 


In the case of Life & Casualty Insurance Co. v. Whitehurst, 226 Ala. 687, 148 
So. 164, 165, we reaffirmed the rule declared in Life & Casualty Ins. Co. of Ten- 
nessee v. Tollison, 223 Ala. 78, 134 So. 805, viz.: “We approve, as of course, the 
rule that insurance contracts may be and often are made with very limited cover- 
age, the small premium fixed on careful calculation of the hazard assumed; and 
they should be enforced, not a new or enlarged contract made for the parties.” 


[4] And we have repeatedly held it to be a cardinal rule, enforced everywhere, 
so far as we are advised, that, if the contract of insurance, in its terms, is plain, 
certain, and free from ambiguity, there is no room for construction, and it is 
imperative upon the court to enforce it as written. McGifford v. Protective Life 
Co., 227 Ala. 588, 151 So. 349; 13 Corpus Juris § 513, page 541; New York Life 
Ins. Co. v. Torrance, 224 Ala. 614, 141 So. 547. 


[5] A careful reading of the contract now before the court discloses no uncer- 
tainty or ambiguity in its terms. It speaks a language susceptible of easy under- 
standing. A resort to construction is wholly unnecessary to determine its coverage— 
the risks and losses covered—and it is the plain duty of the court to enforce it as 
written, and not to rewrite it to meet the necessities of appellant’s case. 


It is certain the accident, with its resulting injury, was not caused directly or 
indirectly by the possession, consumption, handling, or use of the Ardena Bronze 
upon the appellant’s premises described in the schedule of statements, and, not so 
occurring, there was, under the limitation clause of the policy, no liability upon the 
insurer. While not altogether in point, but as furnishing some analogy, see Grau- 
stein & Co. v. Employers’ Liability Assurance Corporation, Limited, of London, 
214 Mass. 421, 101 N.E. 1073. 

The fact that Mrs. Thuss, under the evidence submitted in the case, had a 
cause of action against the appellant for the negligent act of its clerk, in delivering 
to her Ardena Bronze, instead of Sun Tan Oil, was not sufficient to fasten liability 
upon the assured under the policy sued on. It was not used upon the appellant’s 
Premises, nor did the accident occur on said premises. Hence the claim was not 
within the coverage of the policy. 

It follows that under the agreed statement of facts, the defendant was due the 
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general affirmative charge, and in giving this charge the court below committed no 
error. 
Affirmed. 


Anderson, C. J., and Thomas and Brown, JJ., concur. 


GOLDSTEIN v. ROYAL INDEMNITY CO. 
. Supreme Judicial Court of Massachusetts. Worcester. March 29, 1937. 
7 Northeastern Reporter (2d) 420. 
1. INTEREST. 


Statute providing that no warranty made in negotiation of policy of insur- 
ance shall be deemed material or avoid policy unless made with actual intent 
to deceive or unless matter made warranty increased risk of loss, applies to 
warranties inserted in policy as well as to those made in previous negotiations 
(G.L.[Ter.Ed.] c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 

2. PREMISES. 

Presence of single employee, in store covered by robbery policy in which 
insured had stated that he and another employee would always be on duty within 
premises, held to preclude recovery on policy; such statement by insured con- 
stituting a “warranty” breach of which increased risk of loss by robbery 
(G.L.{Ter.Ed.] c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

Exceptions from Superior Court, Worcester County; Baker, Judge. 

Action of contract brought in the superior court by Philip Goldstein against 
the Royal Indemnity Company. Verdict for plaintiff in the sum of $303.03, and 
the defendant brings exceptions. 

Exceptions sustained, and judgment entered for defendant. 

H. I. Shapiro, of Worcester, for plaintiff. 

E. J. Sullivan, for defendant. 

Prerce, Justice. 

This is an action of contract upon a policy insuring the plaintiff against rob- 
bery in the premises located on Southbridge Street, Worcester, Massachusetts, 
wherein the plaintiff conducted a meat and grocery store. To the plaintiff's 
declaration the defendant pleaded a general denial and a violation of the terms 
of the policy. 

In substance, the evidence contained in the bill of exceptions warranted a 
finding of the following facts: On July 28, 1932, at about 7 a. m., the plaintiff's 
store manager, alone, arrived on the premises and opened the store. A few min- 
utes later a man entered the store, gave the manager a twenty-dollar bill and asked 
him for a bag of flour. The manager, to get change, opened the safe and the 
cash drawer in it. On being interrupted by a remark, he turned and saw a revolver 
pointed in his face. He was then backed into the ice box, which was in a rear 
room, and locked up in it. He was released from the ice box by an employee of 
the plaintiff, who came into the store two or three minutes after the robber had 
left, taking with him from the safe $252.11 of the plaintiff's money. At the 
conclusion of the evidence, all of which is contained in the bill of exceptions, the 
defendant presented to the court a written motion for a directed verdict in its 
favor. This motion was denied, and the case is before this court on the defendant's 
exception, duly saved, to such denial. 

A copy of the insurance policy is annexed to the bill of exceptions and was 
in evidence at the trial. Its provisions material to the issue before the court are 
as follows: “In Consideration of the Premium specified, and of the Statements 
contained in the Schedule (hereinafter called ‘the Schedule’) endorsed hereon 
and made a part hereof, which the Insured by the acceptance of this Policy war- 
rants to be true, the Royal Indemnity Company (hereinafter called ‘the Com- 
pany’) Does Hereby Agree to Indemnify the Insured named in the Schedule tor 
all direct loss sustained by (A) Robbery, as hereinafter defined, committed within 
the United States or Canada, of money. * * * Provided always that the insurance 
hereby made is and shall be subject to the conditions hereafter set forth, and 
the memoranda, if any, endorsed hercon in like manner as if the same were respect- 
ively repeated and incorporated hereunder, and compliance with such conditions 
and memoranda, and ezch of them, shall be a condition precedent to the right 
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of recovery hereunder.” Under the heading “Schedule—Statements made by the 
Insured,” statement numbered “5.(d)” (in answer to “State the number of custo- 
dians who always will be on duty within the premises when the insurance applies”), 
reads “Assured and another employee.” 

[1, 2] It is to be noted that the plaintiff testified that he employed three 
men all the time; that two of these worked inside the store with himself and 
the other worked on a truck making deliveries; that these men were supposed 
to report at the store at 7 a. m.; and that the plaintiff was never there when they 
arrived because at that particular time he was always engaged in buying provisions. 
The provision of the policy that the “Assured and another employee” always will 
be on duty within the premises when the insurance applies, is a warranty, and 
the presence of the single employee on the occasion of the robbery was not a 
compliance with that warranty. Everson v. General Accident, Fire & Life Assur- 
ance Corp., 202 Mass. 169, 88 N.E. 658; Faris v. Travelers’ Indemnity Co., 278 
Mass. 204, 179 N.E. 605. 

The plaintiff relies on G.L. (Ter.Ed.) c. 175, § 186, which reads: “No * * * 
warranty made in the negotiation of a policy of insurance by the insured * * * 
shall be deemed material or defeat or avoid the policy * * * unless * * * made 
with actual intent to deceive, or unless the matter * * * made a_ warranty 
increased the risk of loss,” and points out that this section applies to warranties 
inserted in the policy itself as well as to those made in previous negotiations. 
Everson v. General Accident, Fire & Life Assurance Corp., 202 Mass. 169, 172, 
173, 88 N.E. 658. Manifestly the reply to the plaintiff's contention is, that on 
the admitted facts, as a matter of law, the risk of loss by robbery was increased 
by the failure to comply with the warranty made by the insured that “Assured 
and another employee” would be the “number of custodians who always will 
be on duty within the premises when the insurance applies.” 

The motion for a directed verdict for the defendant should have been 
allowed. The exception to the refusal to allow the motion is sustained and judg- 
ment is to be entered for the defendant. 

So ordered. 

CAREW, SHAW & BERNASCONI, Inc. v. GENERAL CASUALTY CO. 
OF AMERICA. No. 26507. . 


Supreme Court of Washington. March 3, 1937. 
65 Pacific Reporter (2d) 689. 
2. WAIVER. 

While insurer may be estopped, by its conduct or its knowledge or by statute, 
from insisting on forfeiture of policy, under no conditions can coverage or 
restrictions on coverage be extended by doctrine of waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. REFORMATION. 
_ Rules of law governing reformation of written agreements are applicakle to 
reformation of insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

7. REFORMATION. 

Where insurer issued binder policy which by its terms expired not later than 
ten days after issuance and prior to expiration date insurer issued burglary 
policy covering inner safe, assured could not recover on prior oral negotiations 
or on binder, only remedy being reformation of policy to make it conform to 
true intent of parties. 

(For other cases, see Insurance, Dec. Dig. §§ 132, 143[7].) 

9. AGENCY FOR INSURED. 

Agent who discussed burglary policy and procured it for his principal and 
casually examined policy was charged with knowledge of its coverage and such 
knowledge was knowledge of principal. 

(For other cases, see Insurance, Dec. Dig. § 113.) 

12. BINDER. 

A “binder” is a short method of issuing temporary policy for convenience of 
all parties, to continue, unless sooner canceled, until execution of formal policy. 

(For other cases, see Insurance, Dec. Dig. § 132.) 
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Department 1. 

Appeal from Superior Court, King County; Howard M. Findley, Judge. 

Action by Carew, Shaw & Bernasconi, Inc. against the General Casualty 
Company of America. Order granting defendant’s motion for judgment not- 
withstanding the verdict, and plaintiff appeals. 

Affirmed. 

McClure & McClure, of Seattle, for appellant. 

Ralph S. Pierce, Edwin J. Cummins, and Gordon H. Sweany, all of Seattle, 
for respondent. 

MILLARD, Justice. 

This action was instituted for recovery on a burglary insurance policy on a 
safe and its contents. Trial of the cawse to a court and a jury resulted in a 
verdict in favor of the plaintiff for the full amount for which it prayed. Motion 
for judgment notwithstanding the verdict was granted and judgment of dismissal 
entered. Plaintiff appealed. 

On September 29, 1934, appellant, a domestic corporation, commenced busi- 
ness as a cash department store in Seattle. Mark T. Shaw, its vice president, 
was charged with the duty of obtaining insurance protection for appellant. On 
September 28, 1934, when Graham John Smith, an agent of respondent insurance 
company, endeavored to interest Shaw in fire insurance, the latter informed 
Smith that the appellant desired nothing other than burglary safe insurance. 
Smith stated to appellant’s vice president that it was necessary for the safe to be 
examined by George Fuller, an employee of respondent, who was familiar with 
burglary safe insurance. Later the same day Fuller and Smith called on Shaw. 
On that occasion, Fuller examined the safe and the chest inside of the safe, 
measuring the thickness and ascertaining the nature of the walls to determine 
the amount of the premium for the burglary insurance desired. This investiga- 
tion disclosed that the chest inside the safe was burglarproof, under the accepted 
rating classification, and would carry the basic rate of $5 for $1,000 of insurance, 
from which a 10 per cent. credit for a watchman and a 15 per cent. credit for an 
alarm service were deducted, making a total of $3.82%, while the safe proper, 
being fireproof only, would take a basic rate of $16.50, subject to the same 
deductions. 

Testimony on behalf of the respondent is to the effect that inquiry was made 
by Fuller and Smith as to whether the money was to be kept in the burglarproof 
chest or in the safe outside the chest. The place in which the money was kept 
would, of course, make the difference in the amount of the premium. Though 
Shaw and two employees of the appellant denied that such an inquiry was made, 
appellant, in its reply to respondent’s answer, admitted that agents of respondent 
“examined the safe to be insured and asked if the property to be insured was 
kept, or to be kept, in the inner chest.” Smith, respondent’s agent, testified that, 
at the time of the meeting of Fuller and Shaw, Fuller informed Shaw of the 
difference in the rate, and, on Shaw’s assurance that the money was kept in the 
chest, quoted to Shaw only the lower rate covering the chest. 

After Fuller examined and measured the safe and quoted the rate for insur- 
ance to Shaw, the latter telephoned to Lambuth, of the firm of Lambuth, Sills & 
Co., insurance and real estate agents, who handled the appellant’s insurance 
business, discussed the rate with Lambuth, and, after that telephonic conver- 
sation, Shaw advised Fuller and Smith he would give his answer to them later 
on the matter of insurance. Shaw then instructed Lambuth to obtain the insur- 
ance from respondent. Lambuth, in turn, so instructed H. C. Roach, of the 
office of Lamping & Co. Roach telephoned to Fuller, ordering the insurance 
and at the same time ordering a binder to give protection pending delivery of 
the policy. Fuller thereupon executed and delivered the insurance binder to 
Shaw, who carefully examined it, noted that it was in accordance with his oral 
order to Fuller, and filed it away. The binder, which is dated September 28, 
1934, was issued, respondent admits, by Fuller on that date, and covered the 
entire safe, which binder was mailed to Lamping & Co. 

In explanation of the coverage of the safe and chest and the issuance of the 
binders, Fuller testified that the respondent had not received a definite order 
for the business on the basis of the quotation to Shaw, and that it is the practice 
of the insurance company, when so requested by the agent, to issue a binder 
giving to the assured protection until the definite order is received. This binder, 
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which reads as follows, is dated September 28, 1934, and was received by Shaw 
the following day: 
“General Casualty Company of America 
“Seattle, Wash. 

“hereby acknowledges itself bound by a Burglary or Glass Insurance undertaking, 
the subject matter of the insurance being described in the following Schedule; 
and during the term of this Binder the actual contract of insurance shall be 
evidenced by such of the printed policy form blanks in use by the Company 
during such term as are indicated by the letters given in the Schedule. The 
term of this Binder shall end at twelve and one minute o’clock A. M. of the 
tenth day following that upon which the Binder takes effect. Standard Time to 
apply at the place where this Binder has been countersigned. i 

“A pro rata premium charge will be made for this Binder unless a policy or 
policies are issued and accepted by the Assured covering its term, and the 
issuance of such a policy or policies shall void this Binder. 

“Schedule 

“Assured Carew-Shaw & Bernasconi, Inc. Address: Seattle, Washington. 


“Policy Form Amount 
Premium Rate ofInsurance Term 
“Mercantile Safe Burglary $10,000.00 


“Description of Risk 
“Norris Safe & Lock Co. safe and chest No. 43-72-6; situate premises of the 
Assured, SW.Cor. 2nd & Pike Street, Seattle, Washington. 


“This Binder becomes effective Insurance order by Lamping & 
“Date September 28, 1934, hour 12:01 A. M Company 


“Countersigned at Seattle, Washington 
“by ————__—_- Quadruplicate 
Authorized Agent. Broker’s Copy 


“Not valid unless countersigned by an authorized agent, or if any modification or 
change is made in the printed parts hereof.” 

In less than ten days, a burglary insurance policy covering only the chest in 
the safe, bearing date October 4, 1934, was delivered to appellant. Shaw testified 
that he assumed that the terms of the policy followed the terms of the binder, 
and that he filed the policy away without reading it. 

. Further testimony on behalf of the respondent is to the effect that the 
morning following Fuller’s examination of the safe and chest Shaw discussed the 
question of insurance with representatives of Lamping & Co., which company 
is general agent for a number of insurance companies, but not for the respondent. 
After the discussion, Shaw decided to take the respondent’s policy, and, at 
Shaw’s request, Lamping & Co., through Mr. Roach, ordered the three-year 
policy for $10,000, in accordance with the quotation made direct by Fuller to 
Shaw. The policy was issued upon the quoted rate of $3.821%4 per thousand per 
annum, with a further reduction in rate for writing the three-year policy. 

_ It plainly appears that the policy covers only property inside the chest 
inside the safe. This policy, which bears date October 4, 1934, is for the period 
from September 28, 1934, to September 28, 1937. That portion of the policy in 
which appears a description of the insured property is typewritten, and appears 
on page 3 of the policy. Effective December 1, 1935, the coverage was increased 
from $10,000 to $20,000, as appears by indorsement No. 1 attached to the policy. 

On December 22, 1935, the safe was burglarized, and in excess of $14,000 was 
taken from the safe. The chest, anchored in one corner of the safe, was of 
burglarproof construction, the doors and walls more than an inch thick, com- 
posed of two types of steel, and the door of the ‘chest was fitted with a burglar- 
spook hinge and two combination locks. There was no burglarious entry into 
the chest. 

Citing Gattavara v. General Insurance Co., 166 Wash. 691, 8 P.(2d) 421, as 
sustaining authority, counsel for appellant contend that this is an action at law 
and the verdict of the jury is binding upon the court. 
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Clearly, this action is one for the reformation, and recovery thereon as so 
reformed, of a burglary insurance policy on a safe. 

In appellant’s complaint is the following prayer that the contract of insur- 
ance be reformed so that its terms will be the same as agreed upon prior to its 
issuance, which terms are specifically detailed in the complaint and materially 
differ from the terms in the policy: 

“* * * Without waiving the contention that defendant is estopped to deny 
plaintiff’s right to recover in accordance with the contract between plaintiff and 
defendant, plaintiff prays that said merchantile safe burglary insurance policy 
No. BS 3377 be reformed so as to insure plaintiff against loss * * * , inside or 
outside of any chest in the safe of plaintiff. * * * ” 

When the court inquired whether appellant was seeking to have the policy 
reformed so as to insure against loss for moneys inside or outside the chest in 
the safe, counsel for appellant stated the prayer of the complaint answered the 
question, and that: “Certainly, we are asking for a reformation. Reformation is 
incidental to this suit, and not primary.” 

In the fourth paragraph of the complaint, it is alleged that the binder was 
delivered in accordance with the agreement of the parties and effectuated 
temporary insurance pending the issuance and delivery of the policy, which 
policy did not correctly state the contract between the parties. Patently, in the 
absence of events and conditions which, under the terms of the policy, must 
occur and exist in order to obligate the insurance company to pay loss, appellant 
could not recover under the policy as written. 

[1] When recovery cannot be had under the policy as written (and, surely, 
it cannot in the case at bar), and the assured claims, as in the case at bar, that 
the policy does not state the true contract and seeks to recover on the policy, 
praying that it be so reformed, reformation is the only relief asked, and the only 
relief possible. Charada Investment Co. v. Trinity Universal Insurance Co. 
(Wash.) 62 P.(2d) 722. 

In Gattavara v. General Insurance Co., 166 Wash. 691, 8 P.(2d) 421, like the 
other cases involving estoppel, the insured was entitled to recover under the 
policy as written. In such cases, the insurance company defended on the ground 
that the policy was void for breach of some condition or warranty. No such 
situation obtains in the case at bar. The respondent does not seek to void the 
policy for breach of any condition or for any other reason. This is a case in 
which the insured seeks to extend the coverage of the policy. That can be done 
only by reformation. 

{2] One may not, by invoking the doctrine of estoppel or waiver, bring into 
existence a contract not made by the parties and create a liability contrary to the 
express provisions of the contract the parties did make. The general rule is that, 
while an insurer may be estopped, by its conduct or its knowledge or by statute, 
from insisting upon a forfeiture of a policy, yet, under no conditions, can the 
coverage or restrictions on the coverage be extended by the doctrine of waiver 
or estoppel. 

[3] The sole question presented was an equitable one; therefore, the verdict 
of the jury is in no way conclusive, it is merely advisory. 

Conceding, arguendo, that this is a suit in equity, counsel for appellant insists 
that the trial de novo in this court should result in remand of the cause to the 
superior court, with direction to enter judgment in accord with the prayer of 
appellant's complaint. Some argument is made that reformation is unnecessary 
—that this action is based on an oral agreement of the parties and not on the 
policy. 

{4-6} The rules of law governing the reformation of written agreements 
are applicable to the reformation of an insurance policy. An insurance contract 
is no different from any other contract, when the rules of law governing the 
reformation of written agreements are to be applied to it. Bjorklund v. Con- 
tinental Casualty Co., 161 Wash. 340, 297 P. 155. It is a rule, so well-settled as 
to need no citation of sustaining authority, that a written instrument, which con- 
situtes the contract between two parties, will be reformed only when fraud or 
mistake is shown by clear, cogent, and convincing evidence. If, as in the case at 
bar, the evidence is in sharp conflict or any doubt exists as to the intent of the 
parties, reformation will not be granted. The contention that reformation is not 
necessary, inasmuch as the action is not based on the policy, but on an alleged 
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oral agreement between the parties, is without substantial merit. The action is 
one for reformation of the contract. All prior negotiations and representations 
were merged in the written agreement, and no action can be maintained upon 
any such preliminary agreement, as that asserted by appellant, as long as the 
final contract stands unchallenged and unreformed. 

“The legal effect of subsequent contract covering the same subject-matter and 
made by the same parties as an earlier agreement, but containing terms inconsist- 
ent therewith so that the two cannot stand together, is to rescind the earlier 
contract. It becomes a substitute therefor, and is the only agreement between 
the parties upon the subject.” Sherman vy. Sweeny (1902) 29 Wash. 321, 328, 69 
P. 1117, 1119; Legal Adjustment Bureau v. West Coast Construction Co. (1931) 
162 Wash. 260, 298 P. 429. See, also, McGregor vy. First Farmers’-Merchants’ 
Bank & Trust Co., 180 Wash. 440, 441, 40 P.(2d) 144. 

Surely, appellant is not basing its action on an alleged oral contract or upon 
the binder which, on its face, is void, upon issuance of a policy, or in ten days 
in any event. “The term of this Binder shall end at twelve and one minute o'clock 
A. M. of the tenth dav following that upon which the Binder takes effect.” 

In Lundman vy. United States Fidelity & Guaranty Co., 163 Minn. 303, 204 
N.W. 159, the insurance company’s agent agreed to insure the plaintiff’s safe for 
burglary by forcible entry or otherwise. The policy, which was issued, later 
covered only forcible entry, and the loss for which suit was brought did not so 
occur. The plaintiff in the case cited endeavored to sue on the oral agreement. 
The court said: 

“Plaintiff says he casually looked at it and placed it in the safe, but did not 
read it through. * * * The theory of recovery in this: There was an oral contract 
of insurance effective when made which covered this loss, and such contract was 
not modified or in the last affected by the delivery of a policy not known by the 
assured to exclude risks covered by the oral contract. On the trial and here plain- 
tiff plants himself solely upon the oral contract, openly announcing that he does 
not seck or desire a reformation of the policy. * * * 

“Contracting orally with the understanding that a subsequent written or 
printed version thereof will be executed or delivered means that the parties are 
bound by the terms of the written or printed instrument designed to be the final 
consummation and accurate expression of the oral temporary agreement. In the 
instant case, plaintiff admitted that a nolicy was to issue. It was issued and deliv- 
ered to him within two months of January 31, 1923. He accented and retained 
it. That became the sole contract between the parties. * * * But now the prac- 
tice seems well established that the insured may bring an action to reform the 
policy and to recover on a loss under it as reformed. Spurr v. Home Insurance 
Co., 40 Minn. 424, 42 N.W. 206; Kelly v. Citizens’ Mut. Fire Ass’n, 96 Minn. 
477, 105 N.W. 675; Mahoney v. Minnesota Farmers’ Mut. Ins. Co., 136 Minn. 34, 
161 N.W. 217. But where the oral contract has been superseded by a written pol- 
icy the policy cannot be ignored. And if a recovery is sought for property covered 
by the policy the pleading and proof must show a right to recover under its terms 
or else under terms to which the insured is entitled to have the policy reformed 


or corrected. Well understood rules in equity determine whether reformation may 
be had. * * * 


“There can be no fair doubt but that both parties considered the oral contract 
made on January 31, 1923, was to be embodied or expressed in a policy thereafter 
to be issued by defendant, and which was in fact so issued ard delivered to and 
retained by plaintiff. That must be presumed the contract whose terms may not 


be —— unless reformation thereof may be had under proper pleading and 
proof.” 


_ [7] It cannot be gainsaid that the parties at all times planned to have their 
final agreement stated in the policy which was issued. It follows that no suit can 
be had on any prior oral negotiations or upon the binder which expired by its 
own terms not later than ten days after issuance. If the true agreement was 
expressed in the oral contract or in the binder, and either varies from the written 
contract, the only remedy, we repeat, is reformation of the written contract 
to make it conform to the true intent of the parties. 

[8] The appellant has not shown by clear, cogent, and convincing testimony 
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that there was mistake or fraud in the issuance of the policy requiring the forma- 
tion of that contract. The trial court was in a better position than we to determine 
the credibility of the witnesses. The testimony was conflicting. In granting the 
motion for judgment non obstante veredicto and in entering the judgment of 
dismissal, there can be no conclusion other than that the trial court was of the 
view that mistake or fraud was not shown. We have uniformly held, in cases 
such as the one at bar, that, unless it be made to clearly appear that the evidence 
preponderates against the trial court’s conclusions (the evidence does not so 
preponderate in this case), we will not disturb the finding or judgment of the trial 
court. 

[9] It fairly appears that all of the steps of the transaction in this case 
were handled through or with the agents of the appellant who were conversant 
with all the facts in the matter of classification and rates, were familiar with 
insurance contracts, discussed with Mr. Shaw, appellant’s vice president, the 
coverage on this particular safe, and knew what coverage appellant desired and 
expected to receive. The most casual examination by Lambuth, who was appel- 
lant’s agent and who discussed the policy and coverages with appellant’s vice presi- 
dent, would have revealed to that agent the coverage afforded by the policy. That 
agent is charged with that knowledge, and such knowledge is the knowledge of 
the appellant. 


On October 10, 1934, Lambuth -sent the policy to Shaw who manually handled 
the policy and retained it in his possession. He testified, however, that he did not 
read it. The coverage is typed in a conspicuous place on page 3 of the policy. 
The indorsements now attached to the policy were not then on the policy. Our 
examination of the policy shows that opening the first sheet, which would be 
pages 1 and 2, would disclose the coverage. To ascertain the amount of coverage, 
the term of the policy, the effective date, the amount of the premium, one would be 
required to look at the portion of the policy wherein is stated and defined the 
coverage. Shaw, appellant’s vice president, and two of appellant’s agents saw the 
policy, handled the policy, and were under a duty to examine that policy. Not one 
of the three ever questioned the coverage afforded by it. More than a year passed. 
The first and second premiums were .paid on the policy. Shaw asked for a tem- 
porary increase in coverage. This was ordered through Roach, of Lamping & 
Co., in 1935. The indorsement making the increase passed through the same 
channel as the policy. 


[10] Even if we did not agree with the trial court that the policy truly 
reflects the quotation made to Shaw, the negligence of appellant would defeat its 
action for reformation. Appellant is presumed and is required to know the provi- 
sions of the insurance contract, as it would any other written contract into which 
it enters. }t will not do for appellant’s vice president to say that he did not read 
the policy. Whether he or any of the other officers or agents of appellant read 
the policy is immaterial. It was appellant’s duty to read the policy, and the law 
says that that was done. Hubenthal v., Spokane & Inland R. Co., 43 Wash. 677, 
86 P. 955; Hayes v. Automobile Ins. Exchange, 126 Wash. 487, 218 P. 252; Perry 
v. Continental Insurance Co., 178 Wash. 24, 33 P.(2d) 661: McCann v. Reeder, 
= Wash. 126, 34 P.(2d) 461; Kelley v. Von Herberg, 184 Wash. 165, 50 P.(2d) 

[11, 12] The binder affords no excuse to the appellant for failure to exam- 
ine the policy. It provided coverage for only ten days, and specifies that issuance 
of a policy shall void the binder. The binder was issued for broad but temporary 
coverage to protect appellant until the insurance was finally agreed upon and a 
policy issued. When the policy was ordered, it was on the quotation already 
made of $3.82'%4 per thousand per annum and it confined the coverage to the chest 
alone. On the issuance of that policy, the binder became void. Its purpose, as 
disclosed by the testimony, was to provide temporary insurance pending an inquiry 
by the insurer as to the character of the risk and to take the place of a policy 
until same can be issued. It is, as stated in Norwich Union Fire Ins. Society v. 
Dalton (Tex.Civ.App.) 175 S.W. 459, 460, “* * * temporary in its nature, intended 
to take the place of an ordinary policy until the same can be issued. It is a short 
method of issuing a temporary policy for the convenience of all parties, to continue, 
unless sooner canceled, until the execution of a formal policy.” ; 

The following remarks of the Court of Appeals of New York in Sherri v. 
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National Surety Co., 243 N.Y. 266, 153 N.E. 70, in passing on a question involving 
a binder, are apt: 

“The term ‘corrected policy’ had this meaning and significance. At the time 
of the issuance of the binder insuring the property which is given immediately 
upon the application of the placer, the insurer knows little or nothing of the risk. 
Any and all investigation as to its nature and soundness has to be made thereafter. 
Should the risk prove to be hazardous, the company may cancel the insurance. 
When the policy is thereafter issued, it is accompanied by certain declarations 
annexed thereto which are supposed to be the answers to questions made by the 
insured. The fact is that the company issuing the policy writes in these answers 
as it understands the facts to be. After the receipt of the policy by the broker 
for the insured, if any of these answers are incorrect or inaccurate, the insurer 
is notified, and a corrected policy is issued. * * * 

“These insurance binders, so called, have been before this court in other deci- 
sions. In Lipman v. Niagara Fire Ins. Co., 121 N.Y. 454, 24 N.E. 699, 8 L.R.A. 719, 
it was held that these binding slips are a present insurance in the amount specified ; 
that they are a short method of issuing a temporary policy for the convenience 
of all perties to continue until the execution of the formal one. The obligations, 
however, of the parties, are ‘according to the terms of the policy in ordinary use 
by the company.’ * * * 

“One other consideration may be necessary. When the policy was delivered 
to the broker, it was supposed to examine it and return it for correction or for a 
corrected policy within a reasonable time. The binder was only to continue until 
the corrected policy was issued. The broker therefore could not keep the binder 
clive by failing to do its work; that is, accept the policy as it was, or demand 
a corrected policy.” 

The binder is at variance with the true agreement between the parties. It 
was executed prior to the time of any agreement between the parties, and at a time 
when there was merely an offer by the respondent, which had not yet been 
accepted by the appellant. It fairly appears that that offer was for exactly the 
coverage which the policy afforded. We agree with counsel for respondent that 
the binder can be of no assistance to us in determination of the question of whether 
the appellant is entitled to the reformation which it seeks. 

The judgment is affirmed. 

Robinson, Main, Blake, and Geraghty, JJ., concur. 
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MISCELLANEOUS 
GREEN v. JAMES STEWART CORPORATION. Gen. No. 38838. 
Appellate Court of Illinois. Third Division. First District. March 24, 1937. 
7 Northeastern Reporter (2d) 497. 
COMMISSION. 

Insurance broker he/d agent of insurance company in futile negotiations 
between insurance company and. construction company seeking a bond, and not 
agent of construction company so as to be entitled to recover commissions from 
it, where broker had office space in insurance company gave it insurance business 
in return for commissions, was first directed to act with reference to the matter 
by manager of insurance company, received his instructions from the manager, 
executed bid bond for insurance company, and procured and accepted applications 
and other documents on behalf of insurance company. 

(For other cases, see Insurance, Dec. Dig. § 105.) 

Appeal from Municipal Court of Chicago; Joseph H. McGarry, Judge. 

Action by J. Harry Green, insurance broker, against the James Stewart Corpo- 
ration for commissions allegedly due to plaintiff for services rendered in nego- 
tiations with insurance company in futile attempt to secure a bond for construction 
work on which defendant was to bid. From a judgment in favor of the plaintiff, 
the defendant appeals. 

Reversed, and cause remanded. 

Cassels, Potter & Bentley, George C. Bunge, and Leslie H. Vogel, all of Chi- 
cago, for appellant. 

F. L. Fairbank and Thomas Marshall, both of Chicago, for appellee. 

Hepen, Justice. (Publish abstract only. ) 

NEW YORK LIFE INS. CO. v. MAJET. No. 32488. 
Supreme Court of Mississippi, Division A. April 5, 1937. 
173 Southern Reporter 412. 
ANNUITY. 


Code amendment of statute, declaring rents arising from demise of land by 
life tenant apportionable, by adding words “and a like apportionment shall be made 
in the case of annuities” held not violative of constitutional guaranties of due pro- 
cess and equal protection of law in application to annuities arising under disability 
provisions of life policies as requiring apportionment notwithstanding express con- 
tract to contrary, where disability provisions contained no express stipulation that 
henefits should be apportionable (Code 1930, § 2179: Const.U.S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Actions by Mary T. Majet, administratrix of the estate of William N. Majet, 
against the New York Life Insurance Company. From a judgment for plaintiff 
after consolidation of the actions, defendant appeals. 

Affirmed. 

Watkins & Eager, of Jackson, for appellant. 

H. Talbot Odom, of Greenwood, for appellee. 

Cook, Justice. 

On April 7, 1920, the appellant, New York Life Insurance Company, issued 
three separate life insurance policies on the life of William N. Majet, which were 
identical in amounts, terms and provisions. Thereafter the insured became totally 
and permanently disabled within the meaning of these policies, and the appellant 
recognized this disability by waiving the premiums on these policies, and paying 
the insured the disability benefits provided therein on each anniversary date of the 
policies, including the one next preceding the insured’s death. -The insured died 
on March 23, 1934, six days before the anniversary date of the policy, which was 
March 29th, and the appellant refused to pay the proportionate part of the dis- 
ability benefits accrued to the date of the insured’s death, for the reason, as con- 
tended by it, that such benefits were not due and payable either in whole or in part 
unless the insured was living and disabled on an anniversary of the policy. 

Thereafter, Mary T. Majet, administratrix of the estate of the said William 
N. Majet, deceased, filed suit on one of the policies to recover the proportionate 
part of the annual disability benefit which had accrued prior to the death of the 
said William N. Majet, and recoveréd a judgment therefor in the court below, 
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which was affirmed by this court in an opinion which is reported in 173 Miss. 870, 
161 So. 156, 101 A.L.R. 894. In that opinion it was held (1) that the provisions 
of a life insurance policy for the payment of a stated sum on each anniversary date 
to the insured during his lifetime and continued disability, after proof of total 
permanent disability, created a contingent annuity with specific limitation as to its 
duration, and (2) that under the provisions of section 2170, Code of 1930, declar- 
ing that there shall be a like apportionment in the case of annuities, a proportionate 
part of the disability benefit provided by the policy was recoverable. 

After the suit referred to above was finally concluded, the said administratrix 
filed separate suits on the two other above-mentioned policies on the life of William 
N. Majet, seeking to recover a proportionate part of the disability benefits provided 
therein. These suits were consolidated and resulted in a judgment for the admin- 
istratrix, from which the present appeal is prosecuted. 

On this appeal it is contended (1) that upon the points therein decided the 
opinion in the case of New York Life Insurance Company v. Majet, supra, is 
erroneous and should be overruled, and (2) that the construction which we there 
placed on section 2179, Code of 1930, renders it violative of the Fourteenth Amend- 
ment to the Constitution of the United States, in that the same deprives the appel- 
lant of its property without due process of law and denies to it the equal protection 
of the law. 

As stated above, the facts and provisions of the policy involved in the case of 
New York Life Insurance Company v. Majet, supra, are identical with those 
involved in this appeal, and since they are fully set forth in the former opinion 
they will not be repeated here. After a careful reconsideration of the questions 
decided on the former appeal, in the light of the further argument of counsel 
thereon, we have decided to adhere to the former opinion, and that, of course, will 
lead to an affirmance of this cause, unless the second contention of appellant, stated 
above, is sustained. 

The argument that the construction we placed upon Section 2179, Code of 1930, 
causes it to violate the Fourteenth Amendment to the Constitution of the United 
States proceeds upon the theory that it unduly abridges the freedom of contract 
included within the guaranties of the due process and equal protection clauses of 
this amendment, the contention being that the construction we have placed upon the 
statute requires the apportionment of the annuity or benefit created by the con- 
tract, although the contract expressly provides that it shall not be apportioned, and 
that this is an arbitrary and unwarranted interference with the liberty of the con- 
tract. When the language of the opinion in New York Life Insurance Company v. 
Majet, supra, is limited to the provisions of the contract involved in that case, and 
the case at bar, there is nothing in the opinion that warrants the conclusion that we 
so construed the statute as to require apportionment when there is an express 
stipulation in the contract that there shall be no apportionment of the annuity or 
benefit. By the terms of the contract involved in the former case, and in the case 
at bar, no such question was presented or decided. The language of the contracts 
creating the disability benefits involved in these cases, if not merely negative in 
reference to apportionment, is at least of doubtful meaning in that respect. As 
evidence of that fact we have the contrary construction placed upon these identical 
provisions hy two state Supreme Courts. In Peek Estate v. New York Life Ins. 
Co., 206 Iowa 1237, 219 N.W. 487, the Supreme Court of Iowa held that the dis- 
ability benefits provided by these provisions of the contract were not apportionable 
on the insured’s death before the policy anniversary, while in Brownstein v. New 
York Life Ins. Co., 158 Md. 51, 148 A. 273, the Supreme Court of Maryland con- 
strued the same provisions as creating an apportionable benefit. Certain it is that 
in the provisions here involved there is no express stipulation that the benefits 
therein provided shall not be apportioned. The statute of England, 33-34 Victoria, 
chapter 35, which changed the common-law rule and made “all rents, annunities, 
dividends, and other periodical payments in the nature of income” apportionable, 
expressly provided that the provisions of the act should not extend to any case in 
which it was or should be expressly stipulated that no apportionment should take 
place, and it may be, as to which we express no opinion, that the same reservation 
or limitation may be found in the Fourteenth Amendment to the Constitution of the 
United States. But we do not think there can be found in the language of the pro- 
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visions of the policies here under consideration any express stipulation that the 
benefits created thereby should not be apportioned. 
Affirmed. 


GENERAL AMERICAN LIFE INS. CO. v. ROACH. No. 26332. 
Supreme Court of Oklahoma. Jan. 19, 1937. 
Rehearing Denied March 9, 1937. 
65 Pacific Reporter (2d) 458. 

1. COMMISSIONS. 

; Where insurer contracted in writing to pay agent 5 per cent. of future renewal 
premiums upon insurance he had written, insurer and its successors occupied trust 
.position toward agent in collecting renewal premiums and agent’s title to his share 
of premiums attached simultaneously with collection thereof. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

2. COMMISSIONS. 

Where insurer contracted in writing to pay agent 5 per cent. of future renewal 
premiums on insurance written by agent, such share of premiums belonged to 
agent, and his right thereto could not be destroyed by transfer of insurer’s assets, 
to another insurance company, nor by contract under which transferee was to pay 
agent a smaller share without agent’s consent. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

Syllabus by the Court. 

1. Where an insurance company enters into a written contract with one of its 
agents to pay him 5 per cent. of the renewal premiums collected in the future, 
for a specified period of years, from the holders of policies written by the agent, 
and which said contract vests an interest in said premiums in said agent when 
the same are collected, and under the relationship that existed between the parties, 
the company, and its successors, who collect said renewal premiums occupy a trust 
position toward the agent, and the agent’s title to and right to receive such share 
of such renewal premiums attach simultaneously with the collection thereof. 

2. Where an insurance company enters into a written contract with one of its 
agents to pay him 5 per cent. of the renewal premiums collected for a specified 
period of years in the future from the holders of policies written by the agent, 
and which contract recognizes the 5 per cent. so collected as belonging to said 
agent, such share of the premiums is the property of the agent; and the insurance 
company cannot assign or sell the same as a part of its assets, nor can it contract 
with a third person to collect such premiums and pay the agent less than his share 
thereof, without the consent of the agent. 

Welch and Gibson, JJ., dissenting. : 

Appeal from District Court, Oklahoma County, R. P. Hill, Judge. 

Action by Mamie S. Roach against the General American Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, for plaintiff in error. 

Roddie & Beckett and Albert L. McRill, all of Oklahoma City, for defendant 
in error. 

BayLess, Vice Chief Justice. 

Mamie S. Roach, assignee of Kellie M. Roach, was plaintiff in an action in the 
district court of Oklahoma county, Okl., against the plaintiff in error, General 
American Life Insurance Company, a corporation, defendant. The parties will 
be referred to as plaintiff and defendant respectively. It is conceded by the 
parties that the plaintiff occupies in every respect the legal position which Kellie 
M. Roach would have occupied had he brought the action, and for this reason 
we will not attempt to distinguish between them in relating the facts upon which 
the plaintiff alleges the cause of action is based. 

[1] International Life Insurance Company, of St. Louis, Mo., made a contract 
with Kellie M. Roach in 1913, by the terms of which Roach became its state 
manager for the state of Oklahoma. It was agreed that in addition to certain 
monthly payments and a specified percentage of the first annual premium payment 
in insurance sold by Roach, Roach should receive a percentage of the renewal 
premiums on said insurance. Later contracts were made by which the percentages 
were changed, but since there is no dispute on the final percentages agreed upon 
we do not deem it necessary to set out or summarize these contracts in this partic- 
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ular. In 1926 differences arose between Roach and the company, which differences 
were settled by a contract wherein Roach’s right to receive 5 per cent. of the 
renewal commissions upon the insurance he had written, if and when these renewal 
premiums were paid from year to year by the policyholders. Roach assigned 
this contract to plaintiff. In 1928 International Life Insurance Company trans- 
ferred all its assets, contracts, and choses in action to Missouri State Life Insur- 
ance Company, and said company thereafter recognized and fully complied with 
International Company’s contract with Roach and regularly paid to him, or to 
plaintiff, his assignee, the agreed share of said renewal premiums. In 1933 Mis- 
souri State Life Insurance Company was overcome by financial difficulties, and 
was taken over by the Insurance Commissioner of the state of Missouri in com- 
pliance with the laws of that state. A few days later said Insurance Commissioner 
approved a contract between Missouri State Life Insurance Company and defend- 
ant herein whereby defendant company became the transferee and owner of all 
of the assets, property, contracts, and choses in action of the Missouri State Life 
Insurahce Company, and further assumed the obligations of said company to 
the extent of 50 per cent. thereof. The portion of thi$ contract out of which the 
controversy in this occasion arises: “Section (a). Agents’ Commissions. The New 
Company does not assume any obligation under any contract heretofore made or 
assumed by the Old Company with any agent, whether manager, supervisor or 
otherwise; but as a part of this Agreement and as a condition precedent fo its 
acceptance thereof, it is agreed that all such contracts and all contracts of what- 
soever kind and character for personal service, shall be cancelled and terminated 
as of or prior to the date of the execution of this agreement. The New Com- 
pany agrees, however, that any commissions, whether first year or renewal, now 
or hereafter due and payable, under the terms of any such contract with any agent, 
manager or supervisor, which contract shall have been cancelled or terminated 
as hereinbefore set forth, will be paid subject to the reduction by the lien per- 
centage of 50% or such reduced lien percentage as may be in effect at the date of 
such payment, under the terms of Article VII hereof relating to Reduction and 
Repayment of Liens; but no subsequent reduction or extinguishment of lien shall 
have any retroactive effect upon payments previously made.” The defendant 
recognizes the binding effect of Roach’s contract for the payment of a per- 
centage of the renewal premiums, but contends that such contract was affected 
by and modified by the section of the later contract above quoted, and admits its 
liability to plaintiff for 2% per cent. of said renewal commissions. The defendant 
has paid to the plaintiff 2% per cent. of the renewal premiums which it has col- 
lected. The plaintiff contends that her assignor’s contract was for 5 per cent. 
of the renewal commissions, that this was a vested right and could not be affected 
in any manner by the later contract between the two companies, and especially 
in the manner contended by the defendant. Several divisions of argument are 
included in the briefs of the parties, but the sole and only question to be determined 
is whether defendant is obligated to pay plaintiff 5 per cent. or 2% per cent. of 
these renewal premiums. 

We believe that Roach’s right to receive 5 per cent. of the renewal premiums 
became fixed as soon as the policy has been taken out (Hale v. Brooklyn Life 
Ins. Co., 46 Hun [N.Y.] 274); that this right is his property, and when a renewal 
premium is received by the collecting company his share thereof is held for him 
(Michigan Mutual Life Ins. Co. v. Coleman, 118 Tenn. 215, 100 S.W. 122); and 
this right existed so long as the policy continued in existence and payments were 
made by the policyholder, limited in time by the contract (Hercules Mutual Life 
Assurance Society v. Brinker, 77 N.Y. 435). It is understood, of course, that the 
right to receive this share of the renewal premiums is dependent upon the pay- 
ment thereof by the policyholder and is postponed until such payment is made. 

That a portion of the renewal premiums collected belonged to plaintiff coin- 
cidental with collection is clearly indicated by the provisions of the contract. (1) 
The percentage is fixed; (2) in the event of agent’s death or the severance of 
relations, the company was to receive a collection fee of 2 per cent.; (3) agent’s 
right to receive is dependent upon collection in cash, provisions being made for 
postponement where premiums are paid by notes; (4) elaborate provision for 
keeping separate the company’s net from the gross income received; and (5) the 
company is to have a lien upon any moneys in its possession belonging to agent 
to secure agent’s indebtedness to company. There are other provisions in the con- 
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tract, not as material as these, but which lend support to these, and nothing in the 
contract is susceptible of a contrary interpretation. Agent could not create a lien 
upon something which was not his, therefore, he by giving and company by 
accepting the lien, definitely stamped the percentage collected as the agent’s. In 
addition, under certain circumstances agent was to pay company for its services 
in collecting his percentage. The conclusion that both treated this percentage as 
his is inescapable. 

When payment of the renewal premiums is made by policyholder to the col- 
lecting company the interest of the plaintiff therein and the right to receive the 
same attaches thereto simultaneously with the collection. That percentage of such 
premiums belongs to the plaintiff and never is the property of the defendant. In 
our opinion, taking into consideration the contractual relations between the parties, 
the International Life Insurance Company and its successors, including the defend- 
ant, stood in a trust capacity toward the plaintiff. 

|2] Much argument is indulged to the effect that the relation between plain- 
tiff and defendant was that merely of creditor and debtor, and whether plaintiff 
had any type of lien for the protection of her rights. This argument presupposes 
the defendant’s title to all of the premiums which it collects from holders of 
policies written by Roach. 

In our opinion this is not the true premise. The Missouri State Life Insur- 
ance’ Company, acting through officials and courts of the state of Missouri, con- 
veyed its property to the defendant. However, the defendant was aware of the 
existence of contracts such as plaintiff has herein and it is charged with notice 
of the property rights existing thereunder. It knew that it did not receive any 
greater or better title to the property of the vendor than the vendor had. Let us 
offer this illustration: Suppose there was in existence a policy written by Roach 
upon which the companies were entitled to receive an annual renewal premium 
of $100 of which Roach was entitled to receive $5. Can it be supposed that these 
companies could contract between themselves so as to prejudice or destroy plain- 
tiff’s contract? Can it be supposed further that the Missouri State Life Insurance 
Company had the legal power or authority to sell the defendant this right to 
receive $100 per year, to the exclusion of plaintiff, or to the extent of $97.50, 
without her consent? It cannot. In other words, all the Missouri State Life 
Insurance Company could sell to defendant herein was the right to receive and 
keep $95 of each $100 or renewal premiums collected from holders of policies 
written by Roach. 

Certain decisions cited and relied upon by the defendant are not in point. In 
those cases the basis of the agent’s action was the theory that it constituted a 
breach of the contract for the company to sell to another company or to volun- 
tarily incapacitate itself from continuing in business, and the agent would seek 
damages therefor in some instances attempting to recover damages in lieu of the 
percentage of the future collections. Such damages were always denied, it being 
remarked in the case of Moore v. Security Trust & Life Ins. Co. (C.C.A.) 168 
F. 496, 501: “There is no claim that the plaintiffs had not received all the com- 
missions due them upon all renewal premiums that had become due when this 
action was commenced.” 

Decisions from the federal courts upon somewhat analogous situations are 
also cited and relied upon. Geddes vy. Reeves Coal & Dock Co. (C.C.A.) 20 F.(2d) 
48, 54 A.L.R. 282, and the cases discussed therein. Decision is indulged wherein 
a difference is made between a promise to pay a specified commission calculated 
upon future collections, and a promise to allow or pay to the agent a specified per- 
centage of future collections. We are unwilling to accept such an attempted differ- 
entiation and we do not believe the parties contracted with any such legal effects in 
mind. ; 

In all of the cases read by us from the citations in the briefs the purchasing 
companies involved had failed to pay the agent, or at least to recognize his right 
to receive any money, except Schrimplin v. Life Association, 123 Iowa 102, 98 N. 
W. 613. In the discussion of this case the federal courts recognized that some 
form of recognition or acquiescence in the agent’s contract by the purchasing or 
reinsuring company would create a different situation, and said the rule in that 
case did not necessarily conflict with the federal rule. 

Judgment affirmed. 

Osborn, C. J., and Busby, Phelps, Corn, and Hurst, JJ., concur. 

Welch and Gibson, JJ., dissent. 
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